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Adjudg'd in the 


Court of King's Bench 


. 


Some Special CASES in the Courts of Chancery, 
Common Pleas and Exchequer, from the Firſt 
Year of K.W ILLIAM and Q. MARY, 
to the Tenth Year of Queen 4 NNE. 


By WILLIAM SALKELD, 
Late Serjcant at L AW. 


—  - — 


With Two Tables; the one of the Names of the Caſes, the 
other of the Principal Matters therein contained. 


— 


. 
 Allow'd and appzov'd by the Lozd Hinh Chancello2 of 
Great Britain, and all the Judges. 
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In the SAYOT: 


Printed by Eliz. Nutt and R. Goſling, (Aſſignees of Edward Sayer Eſq; ) 
for J. Malthoe in the Mzdale-Temple-Cloyſters ; and J. Malthoe, juz. 
9 the Royal Exchange in Cab ll, 1718. 
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An Additional CATALOGUE of the Names 
of as many of the SUBSCRIBERS to Serjeant 
Salkeld's Reporis as came to our Hands ſince the 


Publiſhing of the Firſt 


A 


Oſeph Audley of Nicholas Lane, | 


London, Gent. 
Samuel Abbot of Boſton zz Lincoln- 
ſhire, Gent. 
Mr. Atkinſon. 
B. 
Henry Beeſton of the Inner Temple, Eq; 
Dennis Bond of the Inner Temple, Eq; 
Samuel Birch of the Inner Temple, i; 
John Byde of Lincolns Inn, E/q; 
Thomas Bransby of Harleſton zz Nor- 
folk, / | 
Edmund Browne of Lincoln's Inn, Ejq:; 
Mr. Bramfield. 
Mr. Biſſel 
3 
Giles Clark, Ejq; Secondary of his Ma- 
Jeſty's Court of King's Bench 
William Cowper of the Middle Tem- 
ple, E/q; | . 
George Clive of Lincolns Inn, E/; 
John Chevely ef Lincolns Inn, E/; 
Richard Camberbatch, Recoraer of the 
City of Cheſter 
William Callibee of the City of Bath, 
Somerſetſhire, Gent. 
Charles Cambell of he City of Dub- 
lin, Gent. 
Mr. Cayley of Grays Inn, Gent. 
Mr. Carley 
Mr, Crookſhanks. 
Mr, Cuthbert 
| D. 
The Honourable Sir Gilbert Dolbin, Se- 


Volume. 


Common Pleas iz Ireland. 

Dalba of the Inner Temple, £/q; 
Gerrard Ditton of Grays Inn, Eſq: 
Mr. Doyley, Attorney in Caſtle- Vard. 

London. 
Mr. Dovghty. 


Samuel Dover of Norwich, Gent. 
Mr. Dulanoy. 


Mr. Ellard. 
F. 
William Fry of Threadneedle. ſtreet, 
London, Gent. | 
George Fuller of Clements Inn, Gent. 
Thomas Fenton of Newcaſtle iu Staf- 
fordſhire, Gent. 
Mr. John Foſter, Attorney in Leice- 
ſterſhire 
G 


Joſeph Girdler of che Inner Temple, E/q; 
Garway of the Inner Temple, 
E/q, 
William Gregſon in the Old Jewry, 
London, Gent. 
H. 


* Hunter of the Middle Temple, 

Eſq; | 

: Holden of the Inner Temple, E/; 

Geoffery Hornsby of Grays Inn, E/; 
Hodges, E/q; 

Edmund Hoskins of the Middle Tem- 

ple, Gent. 
John Hampden of Lincolns Inn, Gent. 
Mr. Hill, 


cond Judge of his Majeſty's Court of 


| Mr. James Hanſon. 
a I. John 


A Catalogue of Subſcribers Names. 


—_— 


I. 


John Idle of the Middle Temple, E/q; 

William Ingram of New Inn, Gent. 

Mordecai Jones ear Caerkron, Mon- 
mouthſhire, Gent. 


Mr. Johaſon. 
K. 


William Knipe of the Middle Tem- 
ple, Gent. | 


L. 


Lee of the Middle Temple, E/q; 

Alexander Leigh of Wiggon in Lan- 
caſhire, Gent. 

Fir. Loyd. 


M. 


William Monk of te Middle Tem- 
ple, E.; ; 

Thomas Mulſoe of the Middle Tem- 
ple, Eſq; 

Edward Medley of the Middle Tem- 
ple, Eq; 

John Matthews of the Inner Temple, 
Gent. 

Mr. Macmanora. 

Mr. Macdonnell. | 

Mr. Henry Mauderſley. 

Mr. Maud. 

John Morley of Halſtead in the Count) 
of Eſſex, Butcher. 

William Myers of Kingſtreet, Lon- 
don, Gent. | 


N. 
ſoſeph Nicholls of Furnivals Inn, Gent. 
P 


Sir Francys Page, Kt. one of his Ma- 
jeſty's Serjeants at Law. 

1 Peart of the City of Lincoln, 
Eq, 

Nathanael Piggot of the Inner Tem- 
ple, E/q; 


Shreeve Paynton, Recorder of Banbury | 
in Warwickſhire, E/q; 
Edward Philips of Grays Inn, Ef: 
Philipon of the Inner Temple, 


Eid: | 
John Pugh of Body lane i Merioncth- 
ſhire, Gent. 


John Prigg of Illminſter iz Somerſet- 


ſhire, Gent. 
Mr. Wright Philips. 
Mr. Potter. 


1 


Sir Robert Raymond, Kut. of Lin- 
colns Inn. 
Charles Robins of the Middle Tem- 


ple, E/q:; 
. 


Arthur Strickſon of the Middle Tem- 
ple, £/q; 
Strukland of Grays Inn, E/q, 
Hugh Sheldon of Mongaſh in the Coun- 
ty of Derby, Gent. | 
Mr. Smith of Colcheſter, 
Mr. Sweeting. 
Mr. Sheridon. 


&+ 


Edward Taylor of the Middle Tem- 


ple, Eq; 
John Tucker of te Middle Temple, 


E/q; 
Mr. Taylour. 
Mr. Templeman 


V. 


Charles Ventris of the Middle Temple, 
Eſq; 
8 W. 


Mr. Serjeant Webb. 
Wickham of the Inner Tem- 
ple, E/q; | 
Samuel 1 Gent. 


THE 


T Wu 


N AM E S 


Of the CASES 


14 THY 


Setond 


| A. 
| Bbott verſus Burton 590 
Acton v. Eells 662 
Adams v. Tertenaut of Sa- 
vage Gol 
Adlame v. Colebatch 491 
Allen v. Brookbank 625 
Alleyne & Ux' v. Grey 437 


Allington v. Vavaſor 455 
The Cafe of the Pariſh of All Saints and 

St. Giles's in Northampton 530 
Aloff v. Scrimſhaw 573 
The Caſe of the Pariſh of Amner 475 
The Caſe f Andover 433 
The Caſe of St. Andrew Holbourn 42 

St. Clement Danes 494 
Lord Angleſey v. Lord Altham 676 


Argent v. Sir Marmaduke Darrell 648 


Armitt v. Breame 498 
Arnold J effreyſon 6554 
Arnott . Browne 425 
Arthur's Caſe 495 


9 
Aicomb . The Hundred of Sephel- 


holm 613 


Uolume. 


Elizabeth Aſhley's Caſe 


479, 480 

Aſhmead v. Banger 638 
Aſhmole v. Serjeant Goodwin 624 
Sir Samuel Aſhtry's Caſe O51 
Aſhwin v. Corill 650 
The Attorney General againſt Baden 495 
Attwood v. Bur 603 

B. 

All v. Manucaptors of Ruſſel 6c 2 
Lord Banbury's Caſe 512 


Bates v. Grabham 444 
Inter the Pariſhes of Beckenham 2d 


Camberwell 525 
Inter the Inhabitants of Bedenham and 
Kingſton, and Bouſey 489 
Lord Bellamont's Caſe 525 
Bennet v. Talbot 509 


Berkley v. Handſaid "ag 
Inter the Inhabitatants of &:c:y and A- 


rundel 479 
Billings v. Eades 612 
Birch v. Wood 506 
Blackmore v. Tidderſley 423 
Blanchard ⁊. Galdy 411 
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ATAB 


LE of the Names of the Cas 8 8. 


The Caſe of the Pariſb of King 2 
le O5 
hoe bh Kings Norton in Wi- 
gorn and Swolhill in Warwick 481 
Kirkham v. Wheely 543 
Knight v. — & al 670 


| Acy v. Williams 568 
Ladd v. Widows 541 
Lancaſhire v. Killingworth 628 


Lane v. Saltmarſh 544 


ny-Stratford 527 
Monkton v. Paſhley 638 
Mood v. the Mayor of London 682 


Moverly v. Ley 558 

Moor v. Manucaptor Garret 

Moor v. Watts 581 

Inter Inhabitand of Much Waltham and 

Penhurſt 473 
N 


Ewman v. Smith & ab 242 
Inter the Inhabitants of St. Ni- 


Lacy v. Kynaſton 575] cholas aud St. Helen 472 
Layton contra Manlove in Cane 469 1 
Layton v. Grindall 643 Ldham v. Pickering 642 
Lazall v. Dyer 650 Lord Oſſulton contra Lord Yar- 
Lazier v. Dyer 457] mouth iz Cancellaria 449 
Lee v. Millard 498 P. 
Legg v. Strudwick 414 Age v. Hayward 570 
Leighton v. Theed 413 Palmer v. Price 589 
Lethullier's Caſe 443 | Palmer contra Poultney iz Can? 458 
Linch v. Coote 469 |Panton v. Hall 598 
The Pariſh of Linfield and Battle 605 | Parker v. Sir William Moor 626 
Inter Inhabitants of the Pariſhes of Lit- |Paſmore v. Serjeant Goodwin 517 
tle Kire aa Woolfall 530 |Patridge's Caſe 552 
Lodie v. Arnold 458 | Paul v. Shaw 617 
The Mayor and Commonalty of London v. Pierce v. Blake 515 
Wilks | 445 | Pitman v. Maddox 690 
Longuevill v. The Hundred of Ifle- |The Preſident and College of Phyſicians in 
worth 498 | London v. Salmon 451 
Lover v. Salkeld 455 |Prideaux v. Morrifs 502 
Loyd v. Evelyn 568 Prince v. Molt 663 
Lugg v. Lugg 592 Proctor v. Johnſon 600 
Lugg v. Goodwin 599 | Pullen v. Benſon 628 
M. Purnal's Cafe 476 
Achin v. Maultin 549 Putten v. Purbeck 563 
Inter Inhabitants of Malden and Pye v. George 680 
Fletwick 530 : 
Marle v. Make 508 [The Inhabitants of Audley 526 
Martyn v. Crump 444 The Mayor of Abingdon 431 
Maſon v. Williams in Canc 507 Albertſon 483 
Mathew v. Phillips 424 Arthur 497 
Mathews v. Burdett 553 Barebaker 478 
Sir Thomas Mears contra Lord Stour-| Rex v. Barnard 502 
ton in Canc | Barlow 609 
Morris's Caſe 497 Bear 417 
Mills v. Wilkins 609 Beard 478 
Minchamp's Caſe _ 491 Bolt 586 
Inter the Inhabitants of Minton aud Sto- Bear 646 


ATABLLE e the Names of the Cas Es. 


— CS 


Rex v. 


Brown 430 
The Mayor of Coventry 430 
The Inhabitants, of Long, Crit- 


chel 489 
Crosby 689 
Biſhop of Cheſter 560 
 Daws 608 
Dobbyn 374 
Flunt 687 
Ford 690 
Gateley 471 
Gregory 484 
Greepe - 513 
Geary 630 
Harding 477 
Heaps 593 
Jones 461 
Johnſon 491 
Ingram & aP 593 
Kemp 465 
Knollys 509 


Leaver 587 
Biſhop of London and Dr. Birch 


caſter 
The Bailiffs and Burgeſſe, 9 
Malden 431| 
Mathews 475 
| The Mayor of Norwich 43 2,4 - 
North 565 
The Mayor of Oxon 669 
Parſons 499 
| Paris Slaughter 611 
The Mayor of Rippon 433 
Roſwell 459 
Randall 470 
Shaw 482 
Toſlin 587 R 
Turnock = 
Tippin 
The Mayor and 3 9 
Wilton 4428 
Walcott 632 
| Wilcocxs 458 


540 
Biſbop of London and Dr. 8 I 


Baynes 680 
The Inhabitants of Barking, 
Needham Market, aud 
Darmeſden Hamlets 452 
Sir Jacob Banks 052 
Inhabitants of Buckingham 
534 
The Mayor of Derby 426 
Dr. Drake 660 
Ewer 564 
Ellis 595 
Gouche 441 
Hedges 533 
Harper N 611 
Regina v. eee of Ipſwich 474 
ayton 450 
London 442 
Maddox 61 3 
Maſon 447 
Naſh 542 
Party & al 503 
Peach 572 
Rogers 25 
Smith 680 
Savin 605 

Soley & al | 594 
Twitty and Maddicott 43 : 
Whiſtler 542 
Wwe 460 
Winter 507 
R as v. Royſton 423 
Richards v. Cornſorth 580 
Roberts v. Hornage 659 
Robinſon v. Stephens 616 
Lord Rockenham & a! contra Oxen- 
den & al 574 
Roe v. Gatehouſe 663 
Roſwell v. Pryor 460 
Rudd v. Morton 501 
Ruſſell v. Comb 640 
4 | Inter the Pariſhes of Ryſlip ana Har- 
row 524 

8. 

IR John St. Albans Caf? 567 
Salisbury v. Williams 407 
v. Proctor 646 
Salloway v. Whorewood 461 
Lord Samdwich's Caſe 645 


C Sayun- 


mM 


IATA LE of the 


Names of the CAS Es. 


Saunders v. Owen | 467 
Scawen v. Garret 545 
Scilly v. Dally | 562 
Seaman v. Ling 668 
Shires v. Glaſcock 688 
The Caſe of the Pariſh of St. Leonard 

Shoreditch 483, 524 


Shorter v. Friend | - av 
Shortridge v. Lamplugh 578 
Shuttle v. Wood 564, 600 
Smell contra Dee in Canc „ 446 
Smith v. Goff 457 
Bramſton 644 
Frampton ibid. 
Kemp 637 
Page 644 
Browne and Cooper 666 
Gould ibid. 
Tindall 685 


Snow v. Firebraſs 439 
Inter the Inhabitants of the Pariſbes of 


South Cadbury and Braddon in Com? 

Somerſet 607 
Sparks v. Spicer 648 
Star v. Rookesby 538 
Starr v. Wade 647 
Starrupp v. Doderidge 657 
Stephenſon v. Arthur 544 
Stephens & Ux' v. Snow 578 


Stokes v. Berry 421 
Stomfill v. Hicks 413 
Inter the Inhabitants of Suddleſcomb 


and Burwaſh 491 


Sutton v. Moody 556 
Inter the Pariſhes of Swancomb and: 
Shensfield 492. 
Sweatland v. Squire 623 
Symmonds v. Byngoe and Cook 398 
v. 2 619 

E Pariſh of 'Talborn and Boſton: 


2 
Inter the Inhabitants of Talbury _ 
the Hamlet of Foſton in Scropton 476 
Tawny*s Cafe " $5Y1 
Taylor contra Wheeler in Can? 4 
Inter the Inhabitants of Thackham an 
Findoa ix Suſſex 489 


Thormolin v. Cole bs 
Tomkyns v. Crocker 
Ihe Caſe of the Churchmarden of Tu 


ſham | 484 
Topſham v. Tollier 575 
Tregame v. Fletcher 676 


Inter Parocii Frobridge & Weſton 473 
Trowell v. Ellford G16 
Tucker's Caſe 630 
 Tully*s Cafe 598 
Turbervill v. Stamp 647 
Turner v. Beale | 521 
Turner v. Barnaby 566 
Turner v. wana; 049 
| 
= 5 —4 634 
W. 

Aites v. Eriggs 7 
Ward v. 2 . 

Inter the Inhabitants of Ware and Stan- 
ſtead Mount Flitchet 488 
Warton v. Pitts 548 
Inter the Inhabitants of Watford :24 

Wendover 490 
Inter the Churchwarden of Watlins On 
in Suſſex and Starky $47 
Weeks v. peach 57 , 


Wells v. 'Treguſan 463 

Inter the Pariſhes of Weſtbury aud Co 
ſton 

Inter the Inhabitants of Weſton iden 
and Sr. Peter's Marlborough 492 


White v. Bodynam 629 
Wigmore's Caſe 438 
Wildgooſe v. Kellaway 626 
Willbraham v. Foley | 500 
Wilſon v. Laws 589 
Winter v. Lovedore 537 

[Withers v. Harris 600 
Wits v. Polchampton 647 
Wood v. Cleveland 518 
Woodrington v. Deverill Led. 
Woodward v. _ 575 

9 * (Heluſbo of) v. the Dake 
of Newcaſtle 656 
Young v. Buddle 627 


Thompſon v. Leach 427, 576, 675 


1 0 
A 


THE 


ZS Ser 


eee 


1 


General TITLES 


OF THE 


Second 


L. 
AW, Common, Canon, Ci- 
vil, &. 411 
Leaſes 413 
Legacy 415 
Libellus Famoſus 417 
Limitations 420 


London and the Cuſtoms thereof 425 


Lunatick, Ideot 427 
M. 
Andamis 428 
1 Marriages 437 
Marſhal and Marſhalſea 438 
Maſter and Servant i 440 
Merchants and Merchandize 443 
Money 446 
Monopoly 447, 
Monſtrans de Droit ibid. 
Mortgages g 449 
Motion | 450 
N. 
1 of Furchaſe and Dignity 
451 


Volume. 


Novel Aſſignment 

Niſt Prius = - 
Nonſuit 455 
Notice 457 
Nuſances 458 

O. 
Aths and Affidavits 461 
Obligation 462 
Occupant and Occupancy 464 
Offices and Officers 465 
Office for the King 469 
Orders of Juſtice of the Peace 470 
Qutlawr 494 
Oyer and ſhewing of Deeds 497 

P. 
Ardon General and Special 499 


Palatine Counties of Chefter, Dur- 


ham, &c. 500 
Pariſh, Town, Vill, &c. 50¹ 
Parliament 502 
Parſon, Vicar, and Curate 506 
Pauper thia. 
payment and Satisfaction 507 
Peers of the Realm 509 
Perjury _ 513 


Pleas 


„ee 


The General LES. 


pleas and * 514 & 
Pledge and Bailment 522 E EI 
Poor, Poor's Rates, Vagrants, Gs. $23 | Gate ang Suit - 
deere 1 28 Sellions General and Quarter 605 
Preſcripcion Admimon. Inſtitutien. [Sheriffs 608 
* N $39 Statutes in General and the Expoſiti- 
*. 5 on thereof 609 
= nem 1 We 2 Statutes of Hue and Cry 613 
p. — Ce 5.46 | Subſidies, Taxes and Cuſtoms 61 ; 
Prohibition and Conſultation « 47 Surr ender 1 
Proof 1 17 
Property 556 
I Ail 619 
Q Tender and Refuſal, Amends 
| | 622 
Uantum Meruit 557|Term Time and Computation 625 

Quare Impedit 559] Traverſe | 627 

Que Eſtate 562 Treaſon 630 
_ | Treſpals 637 

R Trial 644 

: Tythes 5 655 

Ecognizances, Statutes, Elegit ,| - U. 

Extent, Cc. 503 Ariance 658 
Records 555 Verdicts 662 
Common Recoveries 567 l view | 665 
Recuſants $72 vine: in 
Releaſe and Defeaſance 573 Mom and Yulenage ow 
Remainder 773 Univerſities and Schools 671 
Rents 57® | Void and Voidable 674 
Repleader „ hos 379|Uſes and Truſts 675 
Replevia and Homine Replegiando 580 Uſury and Extortion 680 
Requeſt | 585 | 
Reſcue 586 W. 

Reſtitution 587, 

Retorn of Writs 589 Ager of Law 682 

Reverſion 591 Warrantry 685 

Revocation 592| Waits, Eſtrays 687 

Riots, Routs, and Unlawful Aſſem- Weights and Meaſures 687 
blies 593| Wills and Teſtaments 688 

Rules of Courts 596 Witneſſes 689 
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Blankard verſus Galdy. Trin. 5 W. & M. B. R. Intr. 
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" N, Debt on d Band, the Defendant pꝛaped Oyer of the  ( - ) 
Condition, and pteaded the Statute E. 6. againſt buying egg 
Dffices concerning the Adminiſtration of Juſtice; and Country is 
averred, That this Bond was given fo2 the:Purchaſe of und abend 

®- the Dffice of P2ovoſt-Barthal in Jamaica, and that it con. i Sub. 

cern d the Adminittration ot Juſtice, and that Jamaica is part oł the j-Qs,all Laws 

Revenue and Poſſeſſions of the Crown of England: Che Pplaintiſf b. 

replied, That Jamaica is an Jand beyond the Seas, which was'con- ditely in 

quered from the Indians and Spaniards in Q;Elizabeth's:Time, and os 4" ; 
the Inhabitants are governed by their own Laws, and not by the Ca of in 

Laus of England: The Defendant tejoined, Chat befoze ſuch Con- inbabiced 

queſt they were governed by their own Laws; but ſince that, by the —— 

Laws of England: Shower argued fo2 the Plaintiff, That on a ei declared 

Judgment in Jamaica, no Writ of Erro? lies here, but only an Ap- — _ 

peal to the Council; and as they are not repreſented in our Parlia- . 

ment, ſo they are not bound by our Statutes, unleſs ſpecially named, 

Vide And. 115. Pemberton contra argued, That by the Con- 

queſt of a Nation, its Liberties, Rights and Pꝛoperties are quite 

loſt; that by Conſequence their Laws are loſt too, fo2 the Law 

is but the Rule and Guard of the other ; thoſe that conquer, can- 

not by their Uiitozp loſe their Laws, and become ſubjeck to others. 

Vide Vaugh. 405. That Erro! lies here upon a Judgment in Ja- 

maica, which could not be ik they were not under the ſame Law. 

Et per Holt C. J. & Cur. 

Iſt, In Caſe of an uninhabited Country newly found by our 

_ Engliſh Subjets, all Laws in fo2ce in England, are in fozce there; 

ſo it ſeemed to be agreed. 
2dlv, Jamaica being conquered, and not pleaded to be parcel 

of the Kingdom of England, but part of the Poſſeſſions and Re- 

venue of the Crown of England, the Laws of England did not 

take place there, until declared ſo by the Conquero2 02 his Suc⸗ 

ceſſozs. The lile of Man and Ireland are part of the Poſſeſſons 

of the Crown of England; yet retain their ancient Laws : 

Vol. II. B That 


412 Law Common, Canon, Civil, &c. 


That in Davis 36. it is not pꝛetended, That the Cuſtom of Ia. 

| niſtry was determined by the Conqueſt of Ireland, but by the new 
j Settlement made there after the Conqueſt : That it was impoſſible 
| * the Laws of this Nation by mere Conqueſt, without moze, ſhould 
take piace in a conquerey Country; becauſe, fox a Time there 
i | mut want Dfficers, without which, our Laws can have no Foꝛce: 
N That if our Law did take place, pet they in Jamaica having 
Power to make new Laws, our general Laws may be altered by 
theirs in particulars; alſo they held, That in the Caſe of an infide{ 
| Country, their Laws by Conqueſt do not intirely ceaſe, but only 
| fuch as are againſt the Law of God; and that in ſuch Caſes, 
| where the Lqws are rejetted o? ſilent, the conquered Country ſhall 
| 5 be governed artozding to the Rule of natural Equity. Judgment 
| pro quer- nne n 


BY ana Mathews zerſus Burdett. Hill. 1 Ann. B. R. 
ez) JN tte pymitive Church, the Laity were preſent at all Sy: 


Canons ob» 1 ads: Chen toe Empire became Chylſtian, no Canon was 


Ly with= Made without the Emperoxs Conſent : The Empero?'s Conſent 

: — included that of the People, he having in himſeik the whole legi⸗ 

| Civil legiſſa- flattve Power, which our Kings have not: Therefoze, if the 

tive Power. Ring and Clergy make a Canon, it binds the Clergy in re Ec- 

| dleſiaſtieà, but it does not bind Laymen; they are not repꝛelent 
ed in Convocation, their Conſent is neither asked noz given. 
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Haths verſus Aſh Trin. 8 Will ut. a + 


A Leaſe to commence a datu, includes the Day of the Date, 015. 
Adjudg'd by thzee Judges againſt Treby C. J. | Commences: 


„ e 
7 


Stomfill verſus Hicks. Mich. 9 Will, UI. C. B. 
A. Leaſes to B. foꝛ a Pear, and from Pear to Pear as long; as (2) 


it ſhall pleale both Parties. Adjudg'd that this is a — — 
Leaſe foz two Years, and afterwards at TUul; and ſo it was from Year to 
ruld, inter Bellafis and Burbrich, Hill. 8 W. 3. C. B. Vide in- or 1 
fra, pl. 4. contra, and pl. 6. 

A. poſſeſs'd of a Term fo2 100 pears, grants the Land Ha- (3) 
bendum fo2 40 Pears, to commence atter his Death. This is a on oy hy 
good nem Leaſe; and ik H. poſſeſg d of a Term foz 20 Pears, for « 5:6 * 
grant the Tenements fo2 nineteen Years, to commence after his Term. to 
Death, this will be good foz ſa much of the twenty Pears as ger F 
ſhall be unexpired at the Time of his Death. Rul'd by Holt C. J. Death. Good. 
at Lent Aſnzes at Dorcheſter, xo W. 3. Gree verſus Studdley. 

I A. demiſe Lands to B. fog a Pear, and ſo from Pear to 42 
Pear, this is not a Leaſe fo2 tino Pears, and afterwards at Fear, 204 
Mill; but it is a Leaſe fo2 every particular Pear, and after the from Year to 
Pear is begun, the Defendant cannot determine the Leaſe befoze — gene 
the Pear is ended. But in a Leaſe at TUill, the Defendant map it is, and 
determine his CUill after Payment of his Rent, at the End of a when i it may 
Quarter, but not the Beginning, leſt. the Lefſo2 ſhould loſe his mine _ 
Rent. The Leſſo2 cannot determine his Till in the Middle of when Leco 
a Quarter, without permitting the Tenant to have the Emble- or Leſſee ar 
ments. Ruled by Holt C. J. at Summer Allzes at Lin- (1,997 4 
coln, 1699. Will. 


Leighton verſus Theed, Hill. 13 Will. III. B. R. 


F H. holds Land at TTlill, rendzing Rent quarterly, the wic, Ugo, 
Leſſo2 may determine his Till when he pleaſes ; but if he de- or Leſſee ac 
termines it within a Quarter, he ſhall loſe the Rent which ſhould 4 
Vol. II. B 2 have win. 
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not deter- firit, That after E wo Ped 


have been paid fo2 that Quarter in which he determines tt. Sa 
the Leſſee may determine it when he pleaſes, but then he muſt pay 
the Quarter's Rent. Per Holt C. J. 


Legg Gf Setudwiek. Hill. 7 Ann. B. R. 


wh 207 N Replevin the Defendant avowed, fo2 that he being ſeiſed in 


to hold from Fee of the Locus in quo, aeuuſed the ſame to A, Habendum 
Year to Year, de anno in eg de EE iath us parſcbiis placeret, 
dame, Ke to COMMence from Lady. Day 1703, rendzing an annual Rent, 
is a Leaſe for PAPAVle Auarteriy;” Che Left enteten, and: died the 12th of De- 
beer Cember, 1706. Aub Rent fun n Frar aud a balf engt Chf. 
ry ſubſequent mas befoꝛe was arrear, foꝛ which the Leſſo2 entred and diſtrained. 
Year begun, To this, the Plqintitt ny, Et per. Curiam, ,Jt was he'd 
minable till the 100 Welle ht Veter- 
that be ended. Mine; but if the Leſſee held on, he was not then Tenant at C7iill, 
( - > . but fan Menr ceutnin; fon dirchniding un mut vectakm;to be an 
„ agreement to the guginal Controck audi executin ob unt; and 
--? .. the rſt Contrack muas from Pear tu Pears ,2diy,, Tin third Pear 
— is not iu the Nature'sf a hiftind Intereſt, berate it urifas fron: 
the lame erecutozy Contract, and therefore the Lefloxmay. dlſtrain 
And not void the third Pear toꝛ the Rent of ths Second and fuch:anerecutsy 


- 
* 


Hebes Contrad as this, Is not vod byrthe Statute of Frauds, tho it 


fo2 above two Pears ever ſubliſting at the ſame Time; and there 
can be na fraud to a/Purchikog; im the utmoſt Intereſt, that can 
be to bind han, can be only ant Pear And Holt C. J. cited 
this Caſe, coram Hale C. J. A Compodtian was agreed upoa 
between the Parfon, and his Pariſhiouers faꝛ Cithes quamdiu 
ambaßbus partibos placuerit. rn the Darihtoaner /plows and 
. - ſoins;; the Parſon ait not that Pear recede and demand Tithe: 
in lind, but muſt male his Eieſtion at the Beginning of the nert 
Bear; fog the ar iſhioner with! not perhaps have ſomed his 
Land, lit that ho relied ponts Conttad. Cru. EI. 775 
Keilw.is 5. Aleyn . 2 Jon. ix ii g. 14 H. 8 0. 
Aer: diem 1155 di 20000003790 ond 17073 2G.) 15:77 
AMY 367 460 03 71153) 30) 0013310000 360393 0933012 6 
nd 36 dein coming 36 #F .3 oli vi gin; . 1 


tute of 
Fa,  be-fa2mere than thte Pears,;hecauſe 'there-is bereby no Term 
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$4 . wag > 37} 71:1 430i}; , 
f i Swell contra Doe Mich. s ann, nancy * 
2 ' 17060 $91 


ix -Scquenth'd by his Wi, in theſe Wow; Wir 1 give 180 (=) 
-apieceito the two Children of J. S. at the End- of tert Pe. . 
Years after my Deceaſe: The Chiſdien died within the ten Peaks: nex'd to the 
kr pe: Cowpet Lo Chamcelloz, This is a lapſed Legiley; big <<8-55 ad 
Gail not go to the Exerutors of the Childꝛen; fox the Diverſity! he Payment, and 
where the Bequeſt is to tale Effect at a future Time, aud wers lauer dies 
the Payment is to be made at a future Time. And tho it was Te *-" 
objecked by Sir Thomas Powys, That this differ d from the Caſe apf 
where a Pan deviſed 1001. to J. S. at his Age of twenty-one, 
becauſe it is a Contingency whether he attain to that Age; but 
the Expiration of the ten Pears is inevitable; yet the Loꝛd Chan- 
celloꝛ anſwered, That where-ever the Time is annexed to the 
Legacy it ſelf, and not to the Payment of it, if the Legatee dies 
befoze the Time of Payment, it is a lapſed Legacy in that Caſe. 
Vide Dy. 59. b. 2 Ven. 342. Off. Ex. 347. Swinb. 311, 313. 
Tf a Legacy be deviſed generally, and no Time aſcertatncd ko 
the Payment, and the Legatee be an Inkant, he ſhail be paid 
Intereſt from the Expiration of the firſt Pear after the Tefta- 
to?'s Death; but it ſeems a Pear ſhall be allowed, fo2 fo long 
the: Statute of Oiſtribution allows befoze the Diſtribution be 
compellable, and lo long the Erecuto? ſhall have, that it may ap⸗ 
pcar whether there be any Debts; but if the Legatee be of full 
Age, he ſhall only have Jntereſt from the Time of his Demand 
aftcr the Pear; fo2 no Time of ]ayment being ſet, it is not 
payable, but upon Demand, and he ſhall not have Interet, but 
from the Time of his Demand; otherwiſe it is in caſe of an 
Inkant, becauſe no Laches is imputed to him. But where a cer- 
tain Legacy is left payable at a Day certain, it muſt be paid with 


In. 
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Intereſt from that Day. Ee nota, The Jntereſt allowed is 51. 
per Cent. Per Cowper Low Chancelloz, | 


_ 


—— 


Hern contra Merick. Coram Harcourt Lord Chan: 
| cellor. In Canc. | 


8 3) H Seiled in Fee, and indebted by Bonds, by Mill gives Lega- 
Where ret. LI cies to Chtidzen (whom he had otherwiſe p2ovided fo? befoze) 
charged with and -DEviſes his Land to his eldeſt Son in Tail. The eldeſt Son 
Legacies being alſo Executoz, pays the Bonds with the perſonal Eſtate, and 
now the Legatees bzought a Bill to come againſt the real Eſtate 

in the Place of the Bond-Creditozs, and be patd out of the 

Land. The Court ſeem'd to admit, That if the Lands had de⸗ 

ſcended,: the Legatees might have been reliev'd in this manner; 

but ſince the Teſtatoꝛ had deviſed them, it was reſolved, That 

they ought to be exempted, foꝛ it was as much the Teſfato?'s In⸗ 

tention that the Oeviſee ſhould have this Land as the others ſhould 

have the Legacies,” and a ſpecifick Legacy is never bꝛoke into, 

in oꝛder to make good a pecuniary one. Alſo this Caſe is out 

of the Statute againſt fraudulent Orviſes, becauſc the Debts are 

paid, and the Childꝛen being otherwiſe pꝛavided foz, are not in 

the Mature of Creditozs, Nota, This Caſe was upon an Ap: 

peal from the Decree of the Maſter of the Roils, who held, 

That the real and perſonal Eſtate ſhould be ſo charged, that both 

the Debts and Legacies ſhould be paid. | 


Libellus Famoſus. 


Dominus Rex verſus Bear. Hill. 10 Will. III. B. R. 


NDICTMEN fo Compoling, TUating, Making and Col- The whole 
F letting ſeveral Libels, in uno quorum continetur inter alia lbb 
juxta tenorem & ad effectum ſequent, and then ſets out the forth in In- 
Wows. Upon Not guilty pleaded, the Jury found the De⸗ 7 but 
kendant guilty as to the Nlriting and the Collecting prout in in- — 22 
dictamento ſupponit & quoad omnia alia præter ſcriptionem & col- reft, it may be 
lectionem Not guilty: An Exception was taken in Arreſt of gene in Evi. 
Judgment, That inter alia ſhew'd there was ſomething elſe, 
which perhaps might, if it appeared, qualify the ref. 

Et per Cur. Non allocatur; F02 if that had been the Caſe, the 
Defendant could not have been found guilty ; and regularly, 
where a Ban ſpeaks Treaſon, God ſave the King will not ercuſe 
bim. Vide 2 Ro. Rep. 89. and it is not neceſſary to ſet fo2th all 
the Libels, but if any Thing qualify that which is ſet foxth, it 
muff be given in Evidence. | 
2dly, It was agreed, ad effectum ſequentem of it ſelf had been 
naught ; fo2 the Court muſt be Judge of the CUozds themſelves, 
and not of the Confirufton the Pzoſecuto2 puts upon them; but 
juxta tenorem ſequent, impoꝛts the very loꝛds themſelves. Vide 
Co. Ent. 116. Reg. 169. Fo the Tenor of a Thing is the Tran- 
ſcript : And Rokeby ſaid, the Moꝛds ad effectum were looſe and 
uſeleſs THows ; and the Tos, juxta tenorem, being of a ccr- 
tain and moꝛe ſtrick Signification, the Fozce of the latter was not 
hurt by the kozmer, fo2 Utile per inutile non vitiatur, quod 
Hole C. J. conceſſit; and the Caſe of Saltaſhe. H. 33 & 34 Car. 2. 
B. R. Rot. 1154. was temembꝛed and agreed, and all were of Opi⸗ 
nion, That the Mond, ad effectum, were corefted by the (Words, 
juxta tenorem. | 

Idly, Jt was held, That the finding guilty of bare TUriting and Copying » 
EColleting was criminal, not but that Collefting had been better out w . 
of the Caſe; foz, per Holt C. J. bare Copying out of a Libel, | 
by one that is neither Contriver noꝛ Compoſer, is highly criminal; 
and as to this the Chief Juſtice (aid, the Efſence of a Libel con- Eſſence of: 
- fiffs not in the infamous Matter, fo2 if a Yan ſpeaks ſuch ri ret . 

Mods, unleſs the Wozds be put in Waiting, he is not guilty of ting. 
a Libel; but the Nature of a Libel conſiſts in putting this — 

| mou 
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mous Matter into TUriting z and therefoze if Bear wait ſuch 
Matter, he is a Libeller z fo2 it was not a Libel till it was wait- 
ten; and in all Caſes where a Man does that Az, which makes a 
Thing to be what it is, he is and muſt be conſtrued to be the 
Doer of that Thing. This is ſeen in all Dffences, from the 
higheſt to the loweſt. ' - | 4 | 
Ik H. contrives any treaſonable Matter, and another waiites 
down the Contrivance, the CUriter is as guilty as the Jnventoz. 
There an Ac of Parliament makes Sodomy Felony, and ſays 
nothing ok the Abettozs, if B. ſhould ſtand by and hold the 
Doo! while A. committed Sodomy, B. would be as gnilty of Fe- 
lony as A. So in 3 Inſt. 59. where an At of Parliament makes 
uͤny Thing Felony; tho' nothing be ſald of the Acceſſaries in the 
' Statute : So in the loweſt Dffences, where there are no Acceſſa- 
ries;.but-all are Pzincipals, as if H. ſhould hold A. while B. beats 

him, he is guilty of the Batter. A 
Slo inthe piincipat Caſe, he that does that without which the 
Thing could not be what it is, viz. a Libel; cannot be conſtrued to 
be innocent. BAG 101345312 uh : pg cs $9 8701617 #08 
He thx It is objeted, That it is held in 9 Co. 59. b. Lamb's Caſe, That 
prices + à Libeller mut be either the Contriver, Procurer, oꝛ the Publiſher, 
Concriver. Blit "this ought to be -expounded. by Moor 813. Where the 
Writer is held to be in Law, a Contriver, and then that ground 
ok my Loꝛd Cokes may be admitted to be Lam; otherwile it will 
be doubt ful; foꝛ ik that Caſe be looked into, the Queſtion there 
was about the Publtegtion of a Libel and it was held, That 
wiiting a Copy of a Libel was not a Publication, but only 
Evidence ot a Publication; but there was no Queſtion made 
how far he was guilty-of Libelling; and fo2 the Matter ot Publi⸗ 


Having a tuation, the bare having a Libel is not a Publication. Jf a Li⸗ 


—_— _ bel be pubiickly known, having a waitten Copy of it, is an Evi⸗ 
Libel, is Evi- DENCE Of a Publication; but otherwiſe where it is not known to 
dence of a be publiſhed. _ KD doit gif). F 
Publication. It is objefted,: That-witing a Libel may be a lawful Ack, as 
by the Clerk that dꝛaws the Jndiment, 02 by a Student who 
I of it; and ſo the Defendant's might be a lawful 

| rit ng. 9 S Wu! ef? | | 
Where a Mat-. To this the Chief Juſtice anſwered, That the Batter abſtrack⸗ 
ee is he- edly conſidered is unlawful, therefoze the general finding ſhall be 
al, 2 genere taken to be criminal; and that if the TUriting was innocent, as 
Allegetion in the Cale objeded, there ought to be a Special Finding of theſe 
i wag o Particulars; which diſtinguiſh and excuſe it. If an Afton. be 
dDuꝛought on the Statute of Maintenance, tis ſufficient to ſay, quod 
manutenuit; pet in ſome Circumſtances, a Man may lawfully 
maintain a Suit, as an attomep oz a near Relation ; pet, be- 
cauſe it is unlawful in Abſtracto, that general Allegation is 
enough, and ſhall be underſtood: ok an unlawful Maintenance; 
und farther it cannot be under ſtood ol ſuch a (Uriting, fork an 
And! 4 cet 
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Officer 02 Student does it, tis no Libel; becauſe it is not done 
ad infamiam of the Party, but to bzing the Offender to puniſh- 
ment, and it is only tenor Libelli, and upon ſuch Evidence the 
Defendant could not be found guilty, The Caſe in 3 Inſt. 174. 
is a ſtrong Caſe: In that Caſe J. de Northampton is charged 
with wiiting only, and there ts no mention made of a Publication. 

Jam not under any neceſlity of giving my Opinion, whether 
wiiting a Copy of a Libel be waiting of a Libel ; fo2 if it be not, 
then the Jury having found the Defendant guilty of waiting a 
Libel, he muſt be taken to be guilty of waiting the D2iginal, and 
a Copy could not be given in Evidence. On the other Side, if 
the Copy of a Libel be a Libel, then the Triting of it is a great 
Dffence : But that People may not go away with a Motion, 


that waiting ok a Copy, tho by one that has no watrantable . 


Authozity, is not Libelling, the Chief Juſtice ſaid,” That ſuch wriciog » 
a Copy contained all Things neceſſary to the Conſtitution of a Copy of = 


Libel, viz. The ſcandalous Matter, and the Writing ; and it 


Libel without 
Authority, is 


has the ſame pernicious Conſequence; fo2 it perpetuates the Me⸗ wriciog z Li- 


mo2p of the Thing, and ſome Time oz other comes to be pub⸗ 


liſhed ; therekoze he held, That wziting a Copp of a Libel was 
waiting a Libel, and if the Law were otherwiſe, Men might 
wiite Coptes and-pzint them with Jmpunity. 

Farther, the Chief Juſtice faid, That the Defendant had great 
Favour in the Uerdit, fo2 when a Libel appears under a Yatt's 
own Hanv-TUriting, and no other Autho2 is known, he is taken 
in the manner, and it turns the Pꝛook upon him; and if he can- 
not pꝛoduce the Compoſer, it is hard to find that he is not the 
very Man. A Man could have no Temptations to wzite ſuch 
Libels, but Rancour againſt the Government. | 

Laſtly, Jt was objeted, That the Defendant being found 
guilty of Collecting and TUriting, and not of Making and Com- 
poſing, the Uerdit is repugnant, oz an Acquittal ; ſed non allo- 
catur; ko: Making is the Genus, and Compoſing and Contri⸗ 
ving is one Species; Writing a ſecond Species, and pꝛo⸗ 
curing to be witten a third-Spectes ; ſo that not finding him 
guilty of all, but Writing only, is finding him Not guilty of any 
Spectes of Making, but TUriting, Juſtin. Inſt. lib. 4. cap. 4. 
par. 1. de injuriis, and Bract. lib. 3. Fitz. tit. Coron. 135. Bare 
Uriting was puniſhable in the Star-Chamber. Hob. 62, 215. 
12 Co. 35. Hetl. 4. Moor 421. Dy. 372. Judgment pro Rege. 
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| (1) 
Defendant's : 


LIMITATIONS. 


Hall verſus Wybourn. Trin. 1 W. & M. Rot. 130. B. R. 
Vn Bar of the Statute of Limitations, the Plaintiff re⸗ 
being beyond - plied, that the Defendant was beyond Sea, and it was held 
Sea does not no Plea, fo2 the Plaintiff might either file his Oziginal, oz 
7 — outlaw him; and in one Bynion's Caſe, it was held by 
tetions. Bridgman. C. J. That tho' the Courts of Juſtice were ſhut up 
| ſo as no Oziginal could be filed, yet this Statute would bar the 

Ation ; becaule the Statute is general, and muſt wozk upon all 

Cales which are not exempted by the Exception. 


Budd verſus Berkenhead. Trin. 2 W. & M. R R 


(„% NEBEN DAN T having pleaded the Statute of Limita, 
Ia cb id L tiens, the Plaintif replied in Avoidance, That he ſued out 


the Statute of att Attachment returnable, Mich. 34 Car. 2. Et quod ſuperinde 
— _ proceſſum fuit, that the Defendant in Michaelmas Term, 
nuances muſt 2 Jac. 2. appeared, &c. Et per Cur. This Pleading is not good, 
be dhewa., it Muſt be ſhewn that there were Continuances till the Time of 

declaring, and a taliter proceſſum is not ſufficient to ſhew a Mat⸗ 


ter befoze Declaration, tho" it has been held ſo fo? Matters alter. 


Coventry verſas Apſley. Mich. 3 W. & M. Rot. 4 1 1. B. R. 


(6) T RES PA&Ss Coz impatſoning him, and detaining him in Pꝛiſon 
8 from 32 Car. 2, till the 3d of April, 4 Jac. 2. The Defendant 
of Limite. DIFQDED as to all, till 34 Car. 2. ſuch a Day, non cul. infra qua- 
tions pleaded tuor Annos, AND as to the reſt, a Plaint and a Capias iſſued. The 
For par Plaintiff demurred: Et per Cur'. Tho' the Impꝛilonment be com- 
reply, ic wos Platned of as one continued Impꝛiſonment, pet the Defendant 
one uceg. MAY divide the Time, and plead the Statute as to part, and the 
8 Plaintiff may reply the Continuance; therefoze as to this, Judg- 
ment was given againſt the Plaintiff upon his Demurrer, but 
fo2 him cs to the reſf; becauſe the Capias was awarded by the 
Coutt ex Officio, and it did not appear that the Defendant med⸗ 

dled in it. 
4 Cary 


CiuiTfTaTioOnsS rm 
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Cary & Ux verſus Stephenſon. Paſ. 6 W. & M. B. R. 
Intr. Hill. 5 W. & M. Rot. 37. 


HH Nas indebted to A. who died, B. received the Money, and Cc 4) 
I. afterwards the Plaintiff's (Aike took out Letters of Admt- b. g .. 
niſtrat ion to A. and within fir Years after the Letters of Admini⸗ Money, and 
ſtration, but not within fix Vears after the Receipt of the Mo⸗ ods 
ney, bzought an Indebitatus Aſſumpſit againſt B. ag fo2 Money ion s 
had and received to the uſe of him and his TTlife; the Defen- granted to B, 
dant pleaded Non Aſſumpſit infra ſex Annos; the Plaintiff replied Jr Cut of 
the Special Matter; and upon Oemurrer, the Court were of crues by the 
Opinion, That the Statute could be no Bar, becauſe the Plain⸗ Admiviſtrs- 
tiff's Title commenced by taking out Letters of Adminiſtration, 

and this was not a Cauſe of Acton in the Inteſtate; but they 

thought it hard to make this ſo much Money received to the 
Plaintiff's Uſe, when at the Time of this Receipt, he was not 
Adminiffratoz, Note, There was a faulty Replication, and the 

Court adviſed the Plaintiff to bzing a new Aﬀion, and lo the 


Matter went off, 


Lad 


Stokes verſus Berry. At the Summer-Aſſizes at Lincoln, 
1699. Coram Holt C. 7. 


F A. has had Poſſefſion of Lands ko; twenty Years without ( 
Jnterruption, and then B. gets Poſſeſſion, upon which A. is ves Po 
put to his Ejetment, tho' A. is Plaintiff, yet the JIofſeMion of fon a good 
twenty Years, ſhall be a good Title in him, as if he had ſtill . 5 
been in Poſſeſſion. Ruled per Holt C. J. The ſame Point was ch Pini, 
ruled by Holt C. J. at Lent AMizes fo2 Bucks, 12 W. 3. becauſe well a De- 
a Poſſeſſion fo2 twenty Years, is like a Diſcent, which tolls dent. 
Entry, and gives a Right of Poſſeſſion, which is ſufficient to 


maintain an Ejetment. 


Green verſus Rivett. | Paſ. 1 Ann. B. R. Intr. Mich. 
13 Will. III. Rot. 316, 


NDEBITATUS ASSUMPSIT laid (everal Maps; the. (6) 
Defendant pleaded Actiom non, quia dicit quod billa prædict. gls ef f 
exhibit. fuit 20 die Junii & non antea, & quod ipſe ad aliquod tem- mitations to 
pus infra ſex Annos ante exhibitionem billæ prædict. Non Aſſump- be favoured. 
ſit, &c. The Plaintiff replied, a Bill of Middleſex, teſted die 
Lunz prox” poſt tres ſeptimanas, &c. retutnable the ſame Dap, 
whereupon was returned non eſt inventus, and continued down, 
by Vic. non miſit breve & præcept. ficut alias; to this it was demur⸗ 
Vol. II, C 2 ev, 


Dee — wes 


„5 TEHITATIONS. 


ed, and Judgment given fo2 the Oefendant ; fo2 there cannot be 
ſuch a Bill of Middleſex as this, which is returnable the very 
Day of the Teſte, and the Statute of Limitations, on which the 
Security of all Men depends, is to be favoured. 


Hunt verſus Burn. Hill. 1 Ann. B. R. 
Vide the State of this Caſe, Tit. Fines, pl. 5. Vol. 1. p.339. 


u £72, or 1ſt, T FPON the Queſtion in this Caſe, Whether it appeared 
his Formeden, by the Uerdif, that the Jfſue in Tail was barred of his 
3 A Formedon by 21 Jac. 1? the Court held, That the Uerdi# wag 
Rigbe of Eu- fiiſlifficient ; and that it ſhould have found that no Formedon wag 
try. bꝛought, elſe the Court could not intend but that ft was bzought, 
fo2 this is Matter of Bar, which ſhould come on the Defendant's 
Part to ſhew; and this Ack is not penn'd as the Statute de 
finibus: It is enough in that Caſe to find a Fine, and you need 
not find that the Party claimed oꝛ entered not, fo2 that comes in 
by Map of P2oviſo ; but here it is part of the Body of the Act. 
| 2dly, They held, That ſuppoſing him barred of his Formedon, 
yet he is -not thereby hindered to purſue his Right of Entry, 
which accrued to him by the Death of Tenant fo? Life; fo2 this 
is a new Right which he had not befoze: That where a Man re- 
{eaſes his Right, he cannot purſue his Action oz Remedy, but if 
a Man has a Right and ſeveral Remedies, the Diſcharge of one 
is not a Diſcharge of the other, and that the Statute of 4 H. 7. 
enures and operates by Map of Bar to the Right, which an⸗ 
ſwers Saul and Clerk's Caſe, Jones 210, 211. But the 21 H. 8. 
and the 21 Jac. 1. operate by May of Bar to the Remedy, and 
the wo2d Right there is Right of Entry. 


(8) Heyling verſus Hoskins. Vide this Caſe, Title Action 
ſur le Caſe ſur Aſſumpſit, pl. 19. Vol. 1. p. 29. 


Gould verſus Johnſon. Hill. 1 Ann. B. R. 


MAIN SSUMPSIT, That in conſideration that the Plaintiff at 
Duty ariſes the Defendant's Requeſt, would receive A. and B. into his 
on Conſiders- oliſe, ut Hoſpites, and diet them, the Defendant pꝛomiled, &c. Non 
— De. Aſſumpſit infra ſex Annos was pleaded; The Plarntiff demurred; 
fendant muſt und held no Plea; fo2 the Defendant cannot in ſuch Caſe plead 
plex, ws Non Aſſumpfit infra ſex Annos, but Actio non accrevit infra 
»vit, 6c, ſex Annos ; fo? tig not material when the Pꝛomiſe was made, if 
| the Cauſe of Ackion be within the ſix Pears; and the Dieting 
might be long afterwards; and tho' it appears upon the Face of 

the Declaration, that the Cauſe of Acton did not ariſe 9 ſir 

8 | _ Peats; 


"wn Cw * 
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Pears; pet the Defendant ſhall not take Advantage of that, with: | 
out Pleading ; becauſe there might be an D2iginal ſued out, which 

the Plaintiff cannot otherwile ſhew, than by Wap of Replication, 

upon the Defendant's putting him upon it. 


Reading verſus Royſton. Hill. 1 Ann. B. R. 


NE leiſed in Fee, having Iſſue two Daughters, deviſed (0 
his Land to his G2andſon by his eldeſt Daughter in Fee; duo of Li 
the eldeſt Daughter being dead at the Time of the Deviſe : The runs nor 
Gzandſon died without Jſiue, and the Heir of the Gzandſon being 78208 Hun- 
the heir on the Part of the Father, and the Heir of the other Co- ner ag 
parcener entered into the Land, and took the Pꝛoſits by Moieties ſeiſed. 
ko twenty Years together, thinking, accoding to the Opinton of 
Sit Matthew Hale in his pounger Pears, (who was their Coun- 
ſel) that the Deviſe was void fo2 one Motety. Now the Miſtake 
being diſcovered, the Heir of the G2andſon bꝛought an Ejetment 
againſt the Heir of the other Coparcener; and upon a Spectal 
Uerdick found, it was objeed in his Behalf, That the Deviſe 
was void as to one Motety; but this being over-ruled, (quod 
vide title Diſcent, pl. 3. Vol. 1. p. 242.) it was then objecked, 
That the bzinging of this Ejeftment againſt the Heir of the other 
Coparcener, foz this Boiety, admitted the Plaintiff to be out of 
Poſſefſton fo2 twenty Pears, and then he was barred by the Sta⸗ 
tute of Limitations, Sed per Cur. 

The Statute of Limitations never runs againſt a Man, but 
where he is atually ouſted 02 diſſeiſed; and true it is, one Tenant 
in Common may difleife another; but then it muſt be done by adual 
Diſſeiſin, and not by bare Perception of P?2ofits only; but here 
the Difficulty is not lo great; there is no Tenancy in Common in 
this Caſe, fo2 the Heir of the Gzandſon had the whole by Deviſe, 
and the other is a meer Stranger; and where two Men are in 
Poſſeſſion, the Law will adjudge it in him that hath the Right. 
A Yan may be Tenant in Common by Preſcription, yet he may Tenants in 
not be Tenant in Common by Wrong; no2 can a Man be diſſet- _—_— 
ſed of an undivided Yoiety; therefoze the bzinging the Efement Pretec, 
admits nothing; fo2 if a Yan be ſeiſed of the Whole, and makes not by 
a Leaſe to another of a Moiety undivided, and a Stranger ouſts ng: 
the Leſſee, he muſt bzing his Ejetment of a Boiety, and ſa if cnc join 
they be both ouſted, they muſt bzing ſeveral Ejetments. in Eje&ment. 


Blackmore verſus Tidderly. Hill. 3 Ann. B. R- 
) 


| is Treſpaſs fo2 aault and Battery, the Defendant pleaded, Kol guilty 
Non culp. infra ſex Annos, by Miſtake, and not acrozding to — * 
e in Treſpaſs. 


a. LIMITATIONS 


the Statute, which is but four Pears: The Plaintiff demurred, 
and after Argument it was adjudged an ill Plea; fo2 if it be 
conſidered as at Common Law, there was no ſuch Plea; if on 
the Statute, the A is not purſued, and the Defendant could not 
take Jſſue on it; fo2 quod eſt culp. infra ſex Annos, is an J- 
ſue immaterial; becauſe it may be, the Jury might find him Not 
guilty infra quatuor Annos, but guilty infra fex Annos. Judg- 
ment fo? the Plaintiff. | | 


Hide verſus Partridge. 
go £89. IBEL was fo2 Mariners Mages in the Admiralty-Court, 


Sear of Li" and the Defendant there pleaded the Statute of Limitations? 
pleadable to viz. That no Cauſe of Action accrewed within ſix Years, prox 
- ce flog ante tempus mentionat. in Libelloz and it was over-ruled there, 
for Mariners And now upon a Motion fo2 a P?2ohſbition it was urged, That 
- 23m Mariners Mages were ſuable in the Admiralty by Jndulgence on- 
N, jp, and not of Right; That at Common Law, the Statute 
would be a good Pleat On the other Side twas ſaid, the Statute 
extended only to Courts at Common Law; that it was not plead⸗ 
able to a Pꝛoceeding in the Spiritual Court pro violenta manuum 
injectione ſuper Clericum ; but a Pꝛahibition was denied, becauſe 
the Statute was fill pleaded; but the Plea was afterwards 
amended: And Holt C. J. ſatd, Jt was ſtrange that the ſame 
Matter, well pleaded, ſhould be a Defence in one Court and not 
in another. The Statute of Limitations is a good Plea in 
Chancery; it is true, tis no Plea to a Suit pro violenta ma- 
nuum, &c. but that ts, becauſe the Pꝛoceeding is pro reforma- 
tione morum, and not fox Damages; and fo tis at Common 
Law, tis no Plea to an Jndtment fo2 Treſpaſs, otherwiſe in an 
Action. Adjournat. e | 


Matthews verſus Phillips, cite and agree Mich. & Ann. B. R. 


(13) MEzr was brought in the Palace-Court, and after ſome 


— 1 Pzoceedings there, the ſix Pears expired; the Defendant 


Habeas Cir. (ed a: Habeas Corpus, and removed the Cauſe into B. R. where 
2%, Sracure. the "Plaintiff declared de novo, and the Defendant pleaded, 
cons pines That the Cauſe of ation did not accrew within fir Years befoze 
above, Plain- the Teſte of the Habeas Corpus; and this was held to be a good 
eiTmay dei Plea, but that the Plaintiff might reply the Suit below, and 
below was ſhew that to hade been within the fix Years ; not that this Suit 
within fix was a Continuance of the Suit below, but that the Plaintiff 
, had rightfully-and legally purſiced his Right, and it ould not be 
in the Power ok the Defendant- to defeat oz hinder him of a Re- 
a x medy, 


LONDON, and the Cuſtoms thereof. 42 4 
menx, without any Default; as where one duings an Akkon beuge 

the Expiration of ſix Pears, and dies bekoze Judgment, the fir 

Years being then expired, this ſhall not pꝛevent his Executoz. 


LON DO N, and the Cu- 
_ ſtoms thereof. 


Arnot verſus Brown. Mich. 7 Will. III. B. R. 


ERNOT and BROWN were Owners of twa conti- _ ( 7 8 
" guous Houſes. - Brown had Lights in his Þouſe ta- dme: 
wards Arnot's Hard, and Arnot made up Blinds. The Power con- 

| Court of Aldermen, upon 19 Car. 2. c. 3. ozdered then Tighr by 
thouly be abated ; but a Pꝛohibitian was granted in B. R. Fo? C. . . 
whatever they may do in their inner Court by quod permittat, *** — 4 
where they have Power to determine real Attions; tis plain that bufaing of 
the Court of Aldermen have no Power in this ſummary Map, utt- che City. 
lels by 19 Car. 2. c. 3. and that gave them only a tempozaty 

Poder during the Rebutlding of the City. TUhile the City was 
rebuilving they had Power to aſlign Lights; but by being once 

aſligned, the Party gained a legal Title to them, and may main: 

tain an Aﬀton at Common Law fo2 the Obſtruckion, and the Court 

of Aldermen have no farther Power. 


Domina Regina verſus Rogers. Trin. 1 Ann. B. R. "IF 
3 Þ 


| : Cuſtom to 
PON a Certiorari the Cuſtom of London was returned, viz; puniſh on ls 
That if any Citizen ſpeaks contemptuous TUozds of an be Court os 


the Court of 
Alderman, 02 aſſault him in the Execution of his Dffice, an In- Aldermen, 
foamation ſhould be erhibited againſt him in rhe Name of the do Ae 
Common Serjeant in the Court of Aldermen, and that they cyous Words 
ſhould pꝛoceed againſt him to fine him; and that at a CUlatymote f —.— 
held by Str Robert Jeffreys, the Defendant aſſaulted him and ſald, uten of bis 


I have as much to do here as you; you think ſure you are Office ie 


among your Bride wel Birds, but you are nſiſtaken; fox which an — | 


In disfrencbiſe. 


and contemp- * - 


* 
—— 
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he. 4 are. tc. Det. 26. 
jy" 


Jnfozmation was exhibited by the Common Sergeant.” Et per.Car', 
It had been doubtful ik the Offence had been by Wozds onlp, be- 
cauſe no Jndiſtment lap at Common Law, but he is to be bound 
to Good Behaviour; pet koz Aﬀault he is puniſhable, and that 
may be by Inkozmation there by the Cuſtom, as well as in 
B. R. by the Courſe of the Court, tho' the regular Courſe at 
Common Law is by Indikment. 2dly, The Court held, That 
the Inkozmation lay in the Court of Aldermen, tho' an Alder- 
man was grieved ; otherwiſe of the Mayoz, fo2 he is an integral 
Part, without which the Court cannot be held, but the other 
may be ſevered, and he muſt not ſit ; ſo the Mayo? and Aldermen 
may grant to an Aldetman, but the Aldermen and City cannot 
grant to the Mayo? : But the Court held, That a Cuſtom to 
diskranchiſe fo2 contemptuous Mozds ſpoken of an Alderman, 
was void, accoꝛding to 2 Lev. 200. | 


Cuſtom of LON DON concerning Freemen's Eſtates. 


If a Freeman of London has no Wife, but has Childzen, the 
Half of his perſonal Eſtate belongs to his Childzen, and the 
other Half the Freeman may diſpoſe of; ſo if the Freeman has a 
TWife and no Childzen, halk of his perſonal Eſtate. belongs to his 
like, and the other Half he may diſpoſe ok: But if a Freeman 
hath a Nike and Childzen, one third Part belongs to the Mike, 
and another third Part to the Chtldzen, and the Freeman may 
dilpole of the other third Part. And ik ſuch Freeman dies In⸗ 
teſtate, the Cuſtom affe#s only two Thirds, and the remaining 
Third is ſubjeck to the Statute of Diſtributions, and ſo dividing 
the whole into Ninths, kour Minths belong to the Mike, and five 
Ninths belong to the Childzen. 1 | 1] 
Cuſtom ex Ik a Freeman of London has two Sons, and the eldeſt Son dies 
rends ooh to Jegying a Son, and then the Freeman dies, the Gꝛandchild, tho 


Children, not 


Grendchil- in Law a Repzeſentative of the Son, who never was advanced, 


dren. has no Part by the Cuſtom; fo2 the Cuſtom of London extends 


A only to the Childꝛen, and not to the G2andchildzen, per Northy; 
and ſo it has been certified by the Recozder into Chancery. 


Hotchpot ex Ik a Freeman of London has but one Child, and he has re- 


— ceived {ome Poztion from his Father, and the Father dies, lea- 
Children. bing this Child and a TUife, the Child ſhall have his full D2phan's 
X Part, without any Regard to what he has already received; fo2 
I that Advancement in part is only to be bzought into Hotchpot 
Where it ap · With Childzen, and not with others. Per Sir Edward Northy. 


pears under If u Freeman of London has advanced any of his Childzen 


the Father's 


Hand, how With a Pottton ; yet it it appears what that Poztion was by any 
3 — CUriting under the Father's Hand, o2 by the Father's Till, oz his 
the Coure Märriage⸗Settlement, and by the ſald ill o2 Settlement it is 


will judge laid, That the ſaid Poztion is 02 was in full of his Child's Part 


Advance- Par t 


ment, or not. 


wherher full hy the Cuſtom; yet this Child ſhall come in koz the cuſtomary 
7 | 


. 


r 


Lunatick, Ideot. 


8 r 1 


== 


-—— << A oc. 


part of the reſt of the Father's perſonal cn bringing the 
Pottion already received into Þotchpot ; otherwiſe it is, if it does 
not appear under the Father's Þand what the Advancement was. 


Lunatick, Ideot. 
Hard's Caſe. Mich. 8 Will. Ii. . R 5 Hr 


ſtices, for removing an Jdeot to the Place of the laſt le. . de pat 
gal Settlement of his Father, comparing it to the Cale of where the Fa- 
a Baſtard, who is to be maintained by the Pariſh where _ 
be is bom. Sed per Holt C. J. The Father of an Jdeot ought ere Bomm. 
to maintain him, and if he cannot, the Pariſh o: Place 
where his Father is ſettled. There is no difference between an 
Weot and any other poo? Child. The Caſe of a Baſtard differs, 
fo2 the Reaſon of that is, becauſe he has no Father, oz rather 
none that the Law looks upon as ſuch ; and therefoze till 18 Eliz. 
c. 3. the þ rn where they were bozn, were bound to maintain 
them. djournat'. 


G's Bartholomew Shower moved to quaſh an Oer of Zu- (7 


Thomſon verſus Leach. Hill; 9 Will. II. B. R. 


| A Tenant fo2 Life, being Non Compos, with Remainder ta (2 
* his firſt Son in Tail, Remainder to B in Fee, ſurrendered 1 54 k 
by Deed of Surrender to B. befoze he had a Son; this Deed of 
Surrender was held abſolutely void, and the contingent Remainder 
not deſtroped, 9 
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Anonymus. Mich. 8 Will. III. B. R. 


No peremp- | Return of a Mandamus, Judgment was given fo2 the Plain. 
mu upon an tiff upon Demurrer; and now Serjeant Pemberton came 
— — in B. R. and pꝛaped a peremptoz Mandamus, but it was 
brought in denied; foe, per Holt C. J. Ede | Mandamus recites the Fat, 
t Bobis | per recordum. How can we lap that in this 
Caſe, Te cannot take Notice of the auen der. the ä 


\, Pleag dB might have brought your Arien 


min Us ex verſas 7 he Major 3 Burgeſſes of Wikon 
; 20367 Mich 8 Will Ill B. R. 


5 +: 


Ay, 1 an Action '0n dhe Cale in the Common Pleas, fo2 a kalle 


2 


. A gry wavy tc way pa, 


8 nes ot Wilton, to . was returned a Cuſtom ko; 
no Objection the Mayo and Burgeſſes to temove fo2 Misbehaviour: Then 
asd ad they let koth ſeveral Inſtances'of Bigbehaviour, and that he 
was heard. being thereupon fully heard to all that was objecked in the Com- 
mon Council of the Mapoꝛ and - Burgeſſes; and it being fully 
pꝛob d upon him, they turn d him out. Jt was objetted, That 
it was t. ſald he was ſummoned. Vide Styles 51, 446, 452. 
3 Bul. 189. 2 Keb. 489. Per Cur. The End of the Summons 
is, that be map be heatd fo2 himſelf, and therefoze where he has 
been heard, want of Summons is no Dbjettion, but this wag at- 


| terwards determined on other Dbjetions, - * 


(3 
— ta Dominus Rex verſus e &. of Oxon: mas 
isr emov” 1 | 


and the Cor- 
poration does 


* A 8 iſſued to the Mayoꝛ and Commonalty of Oxford, 
Power, but to reſtoꝛe Slatford to the Office of Town-Clerk ; they re; 
return a Mif- turned their Charter of Incopoꝛation, which gives them Power 
de gpehae n to chule a diſcrect Perſon to beTown-Clerk, to hold at the Till of 


 inſufficienn, the Mayo? and Aldermen; The 13 Car. 2. Stat. 2. and the Stat. 


— — Clerk 


peremptory gf W. * M. about taking the Daths, and that the Dffice of Town- 
ſhall iſſue. ; | 


MANDAMUS 


439 


Clerk being void, they choſe Slatford, and that he took the Daths 
ok Office, coram nobis Majore & Ballivis; but did not coram 
nobis Majore & Ballivis take the Dath of Allegiante, per quod his 
Office became void, & ea ratione, &c. Upon which theſe three 
Points were ſtirred and ſettled. | 

iſt, Whethcr:the Party that comes in is to take the Oaths at 
hig Peril, oz they are to tender them, and if he refuſed; whether 
it muſt not appear upon the Return? Et per Cur': He muſt take 


them at his Peril; the Magiſtrate need not tender to him, bur 


he muſt tender himſelt to the Magiſtrate, and demand them 3 
and ik he be retuled, muſt ſue a Mandamus, and the Magiſtrate 
ig puniſhahle; ik the Law were otherwiſe, it would? be in the 
Power of the Magiſtrate to elude the Ack in favour at the Party. 

dip, Whether it be enough to ſay, pe did not take the 

aths betoze them? And this was held naught; koz two Juſtices 
haue a Power to adminiſter the Dath, and he might take the 
Dath befoze them. D MH ee 
z diy, Whether a Perſon that was only Tenant at Mill, 
ſhould have a peremptoꝛy Mandamus? Et per Cur': We do not de. 
termine whether there ought ta be a good Caulſe, oz not, foꝛ ſuch 


Removal; but ſuppole it may be without Cauſe, pet ſlill then muſt 


determine their Till: Nom they do not return a Determination 
ol his Office by their Mill, as the Reaſon why they da not admit 
him, but the Special Matter of his not taking the Paths; there⸗ 
foze, ſnce his Dffice continues, and this: Ercuſe is inlufficient, 
he ought to be reſtaen. A peremptozy Mandamus was granted. 
Vide Serjeant Whitacre s Caſe, mee. 


The Mayor of Coventry's Caſe. Hill. 9 Will. III. B. R. 


Delay; but upon a Mandamus out of this Court, the firſt Writ 
ought to be returned; pet an Attachment is never granted with- 
out a peremptozy Rule to return the CUrit, and then an Attach» 


ment goes fo2 the Contempt; and in this Caſe a peremptozy 


Rule was made. 


A Motion was made fo2 an Attachment, fo; not returning an .. 3. 
alias Mandamus. Et per Holt C. J. Jn Cale of a Man- Wat ongbt 
damus out of Chancery, no Attachment lies till the Pluries, foy to be return · 
that is in the Mature of an Action to recover Damages fox the 


— 


430 MAN D A M U S. 


Dominus Rex verſus The Mayor, &c. of Coventry. 
Nich, re Wilk HI. B K 


L682 ANDAMUS to: reſtoze J. S. to be one of the Common⸗ 
| Cuttom co IVI ConnoflÞouſe; the Defendants: returned, Chat they ware 
zitum good, Wh ancient Cozporation, and that the King by his Letters pa 
bur charmuſt kent, vetiting their Cuſtoms, amonglt'which was this of ahd. 
poſicively, ing Perfons'to be of the Common Countil ouſe, and remo⸗ 
wing them ad libitum, did grant ann conürm all their Libertivs; 
Cuſtoms, &tc. and that they by fozce ot the laid Custom Time: 
out ot Mind uſed; & ſgcundum formam literarum Patentium præ- 
dick. did remove hun: And firſt, it was agreed, Chat the Eſtate, 
whether by Cuſtom. oz: Charter, has this Condition annexed to 
it, that the Copoꝛation might difplace him at will, without 
aſligning any Cauſe ; but this differed from the Caſe of the Re- 
coꝛder of Bath, who was appointed! by the Commimoners fo?! re- 
gulnting Coꝛpoꝛations: By their Cuſtum they were to chule one 
learned in the Law for a Retoꝛder; Che Coppozation turned out 
the Lom H. and returned, pe was not learned in the Lam; and 
held good; fo2 whoever put him in, he muſt be lo qualified by the 
Cuſtom; and he might being an ton foꝛ a falſe Return, if he 
be a Perſon learned in the Laws. Ny, This Return was held 
naught,. berauſe it did nat appear thut the Coꝛpoꝛation had any 
ſuch Power, but only by the Recitals whereas they thould have 
returned, they had ſuch a Power pofittvely. . abi 


Anonymus. Hill. 10 Will. III. B. Rana 


„ % A Mandamus' was granted ta admit J. 8. ganpos. It was 
— be moved That the Mayo it-Poſſeſſion might have w Rule to 
Charter, in · le the Chut ter, that he might be alle to make a Return z fox the 
* N other who had ſued the Mandamus, was not rightly eletted: But 
* pe it was denied, fo he map return that; and in an Action foz a fue 
Veturn, ſhall have a Rule to ſee the Charter and take a Copy; 
and it was ſaid, That the Court went always upon that viffe⸗ 
rens. $75 : Nun RS 213657 


Buckly verſus Palmer. Trin. 11 Will. III. B. R. 


(8) N Aion was byought fo2 a falſe Return, and a Uerdi# was 
2 fo2 the Plaintiff, and a peremptoꝛy Mandamus was moved 
peremptory fO2, and oppoſed, becauſe it was a hard Gerdick, &c. Et per 


_— is Holt C. J. hen an Action is bzought koz a kalle Return, — 
ight. 4 that 
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that is falſified, we cannot refuſe a peremptozy Mandamus. Sed 
nota, This Motion cannot be made till four Days ate: paſt after 
the Return of the Poſtea ; becauſe the Defendant has ſo long to 
move in Arreſt of Judgment. Paſ. 12 W. 3. B. R. Che Caſe of 
the City of Exeter. -*-* Wt \\ wales 20A Rt | 


Dominus Rex verſus Ihe Bailiſſs and Burgeſſes of Mal- 
. dene Trin. 11 Will. III. B. K. 7 
MA: GHIOMIN9G 70001 Uns eiern. | F 
Mandamus iſſued, reeiting quod cum they ought to chule had . 


L yearly two Bailiffs, out of ſuch as had not been Bailtffs' foz Return ſpeaks 
- thee Pears befoꝛe, ideo they were commanded to chuſe. They re? of « Confticu- 
turned their Conſtitution by Letters Patents to be, to chuſe two =" egg 
ex Aldermannis, and that they had choſen two, ſecundum formam Wiit, it oughe 
& effectum literarum Patentium generally; and this was held do denz gar 
naught, fo2 they ought to veny their Conffibation- to be as is men⸗ * 
tioned in the TUrit,, oz ſhew @a Compliance with the Ulrit; 
whereas they have afed accoꝛding to a Conſtitution ſet koꝛth in 
the Return different from the Tritt, and do not deny the Suppo- 


ſal of the CUrit; wherefoze a peremptoy Mandamus was granted, 


Dominus Rex , verſus J. he Mayer, &c. of Abingdon, 
Mich. 11 Will Ill. B R. 


' A Mandamus was granted to the Mapoz, Batliffs and Bur- ( 
geſles of the Town- of Abingdon: The Papo made a rc e 
Return and bzought it into the Crown⸗ Office, intending to Mayor, Bei- 
move to have it filed ; and now a Motion was made to ſtay the — 3 

Filing of it, upon Suggeſtion, That this Return was made by mer webe he 
the Bayo2 and minoz Part of the Bailiffs and But geſſes, and Return, and 

againſt the Conſent of the greater Number, who would have 1 

obeyed the Nirit, and therefoze they pꝛayed they might dilavow o; but 
this Return and put in another. Et per Holt C. J. There a be is puniſt- 

(Urit is direded to a ſingle Officer, as a Sheriff, and a Return zieh be 
is made by a Stranger, without his P2ivity, he may any Time Conſent of 
that Term wherein the (Urit is returned, come in and diſavow it, be Mzjority: 
but not after the Term. Dy. 182. But in this Cale, where the 
CUrit is directed to ſeveral, and the Mapoꝛ, who is the moſt pꝛin⸗ 
cipal and pꝛoper Perſon, returns and bꝛings in the TaArit, it is 
not fit that we ſhould examine upon Afﬀidavits, whether there was 
the Conſent of the Majoꝛity? Te will take it, and leave you to 
puniſh the Yayo? fo2 this Misdemeanoꝛ if he be guilty ; fo? it is 
a great Crime, which will not only merit a heavy Fine, but a 
perempto2y Mandamus will be granted, if the Return be falſified, 
If they were all equal Parties, this might be another Cale: = 
c: 


— — 2 — — - 
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Return was filed, -andat the ſame time Leave was given to file 
an-Jnfounation againit-the Bapox,-- s. * 


$ £ 4, Fx; - 
B93! - a 


Dominus Rex verſus The Mayor, -&c, f Norwich. 
Hill. 11 Will. III. B. R. | 


(16) Mandamus was granted to the Mapoꝛz, &c. of Norwich; 
It was moved, That the Senſe of the Bapo? differed from 

the Majozity of the Cozpozation, and that he would execute the 

TArit, whereas the Comoꝛation were fo? returning an Excule, &c. 

And they pꝛayed, Chat the Hayo might be ozdered to delfver 

the Writ to the reſt ot the Comozation; ſed non allocatur; fo; 

he is the Pead and Pꝛincipal, and take pour Courte ngainſt him. 


: 
31937 1 


- 
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Dominus Rex verſus The Mayor; &c. of ;\ Abingd 
b SID: (3307 Paf. 12 Will. III. B. Nui e N N 

I nden (743 ae 74S Patil 
(mn) Mandamus was vireffed Majori, Ballivis 8c omnibus princi- 
— ON, M palibus; Burgenſibus Burgi de A. (except R. and S.) ſetting 
A bur fozth the Conſtitution, and that R. and $. were capital Burgefles, 
did not re. Choſen by the Commonalty to ſtand and ſerve koꝛ Mayo? fo? the 
ccive the 5% enſuing Pear; and that they were to chuſe one ok them, Ideo 
within a Year they were commanded to elet ons of them arcodingly. They re- 
before, Ele, turned the Stat. 13 Car. 2. Sefl. 2. c. 1. and that within twenty 
Hon ws Pars, prox. Poſt. 25March' 1663. R. & &. fuerunt electi Bur- 
void, and he genſes principales, and: within a Pear' befoze their Elefton had 
1 not received the Sacrament, per quod electio eorum vacua de- 
seu, n venit & non ſunt principales Burgenſes; and this Return was 
held naught: iſt, The Court conſidered: it without the laſt 
Wows, Et non, &c. And as to that the Chief Juſtice ſaid, the 
Crit ſuppoſes: them to be Burgefles, and ſo the Court muſt in⸗ 
tend them, and this is not anſwered by the ſpecial Matter of the 
- Return, which chews only that he was once elefed, and that was 
- a void Elefton ; whereas he might qualify himſelf and be choſen 
again; and here is nothing to exclude the Intendment of a ſiibſe- 
| quent Election, which is accozding to the Suppoſal of the TUrit. 
Return muſt 2dly, The Court conſidered it with the laſt Tos, and held 
1 the Et non ſunt principal Burgenſes, &c. to be only part of the 
tene Concluſion oz Inkerente; and the Chief Juſffce ſaid, the Law re⸗ 
quires the moſt exact Certainty in theſe Caſes, becauſe the Party 
cannot traverſe no2 interplead; and it is not enough to offer a 

Matter, fo that the Party may be able to falſify it in an Aﬀton ; 
but the Batter muſt be ſo alledged, that the Court may be able 

to judge of it and determine, whether it be a ſufficient Cauſe, oz 
not? If the Batter ſet fozth in this Return had been ſo alledged 
2. A in 


- 
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in a Plea in Bar, the Plainiiff might have replied a-ſubſeqtient 
Eletton : Ergo, this Return is incertain; fo2 there might have 
been a ſubſequent Elefton, 1 ks l 


r 


Dominus Rex verſus The Mayor, &c. of Rippon. Paſ. 
12 Will. III. B.  - 


ANDAMUS was directed to the Mapoz, Aldermen and -: ) 

Commonalty of Rippon, to reſtoze Sir Jonathan Jen- Regen of + 
nings to bis Place ot Alderman of Ri pon; they returned them⸗ — 
ſeldes to be incepoꝛated by another Name, viz. 'Mayoz, Bur: rate Aſſem- 
genes and Commonalty ; and farther, That Sir Jonathan Jen- % end Elec- 
nings, at ſuch a Time, at an Aſſembly of the Coꝛpoꝛation, came cher into the 
& perſonaliter libere & debito modo reſignavit his Office, decla- Office, good. 
ring, he would continue to ſerve no longer in that Office, where: 
upon they choſe another in his Room; and this Declaration in a 
Coꝛpozate Aſſembly was held good, eſpecially ſince the Coꝛpo⸗ 
kation accepted it, and choſe another in his Place; but till ſach 
 Elſeffion he Had Power to waive his Reſignation; not after- 
wards ; and whether a Deed was neceſſary, 02 not neceſſary, is 
not material, becauſe thep have poſitively returned quod refigna- 
vit, which is falſe, if a Deed was neceſſary, and there was none. 
Alſo the Court held the TUrit naught, becauſe it was direfed to 
the Cozpozation by a wong- Name, but refuſed to grant a new 
CUrit of Mandamus, becauſe an Action lay againſt the particular 
ye fuvthe kalle Return of this: Ergo, a new one would be 

exatious. | : 


The Caſe of Andover. Nich. 12 Will. II B. R. 


"IVE Perſons cannot have one Writ of Mandamus to be te- 5 fl. 
-  ffoxed; fo2 tho the End of the TUrit is to do Juſtice, pet ſons cannot 
the Foundation is the Wrong in turning them out, and the turn join e, 
ing out of one is not the turning out of another; noꝛ can ſeve- ge. 
ral Perſons join in an Action on the Cale ko a falſe Return, Per 


Holt C. J. 


Domina Regina verſus Twitty and Maddicot. Mich. 
1 Ann. B. R. 


| 88 ( 14) 
ANDAMUS to ſwear A. and B.Church-wardens, ſiggeſt- fr «4, 
ing that they were debito modo eleti : The Return was, —_ 3 
quod A. & B. non electi fuerunt debito modo. It was objett- ſwer, unleſs 
ed, That it ought not to be debito modo; and it ought to ene r 
be in the Disſundive, nec eorum alter, elec, fuit. —__ — * 
O 5 { 


| 
| 
| 
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Holt C. J. it was reſolved ; 1ſt, That one cannot be ſwom up⸗ 
on this Crit ; fo2 either both were choſen, oꝛ the TUrit is mic. 
conceived, 2dly, There the (Urit is to ſwear one debito modo 
electus, quod non fuit debito modo elect, is a good Return, fo2 
it is an Anſwer to the Writ ; but where it is to (wear one electus 


Church-warden, there quod non fuit debito modo elect, ig 
naught ; becauſe it is out of the Writ, and evaſive. 


Anonymus. Mich. 4 Ann: B. R. 
Rule was made the firſt Day of this Term, viz. That if the 


(15) 


Ber 2 A Coppozation to which the Mandamus is ſent, be above forty 


ewecn the Miles from London, then there ſhall be fifteen Days between the 

— Re- Teſte and the Return of the firſt TUrit ok Mandamus ; but if 
but fo2ty Miles, oꝛ under, but eight Days only: And as to the 
Alias and Pluries, they made no Rule, but would conſider of that, 
and that the TUrit ſhould not be teſted befoze it was granted bp 
the Court; ſo that the Alias and Pluries may be made returnable 
immediate, as they uſed to be: Allo the Court ſaid, That at the 
Return of the Pluries, if no Return was made, and there was an 
Attidavit of the Service, there chould go an Attachment without 
hearing Counſel to excuſe the Contempt, 


Domina Regina verſus The Bailiffs, &c. of Ipſwich! 
Serjeant Whitacre's Caſe. Hill. 4 Ann. B. R. 


(16) Mandamus was directed Ballivis, Burgenſibus & Communitat. 
8 villæ de Gippo, to reſtoꝛe Ser jeant Whitacre to the Office of 
Wrie and Re- Recozderſhip ; the Return was, reſponſio Ballivorum Burgenſium 
turn in the & Commun villæ de Gipwico five Burgi Gipwici patet, &c. Nos bal- 
—— livi, &c. return the Conſtitution ſo and ſo; and that the Re- 

coꝛder is amoveable pro malegeſturis per Ballivos & Burgenſes vel 


major partem eorum quorum Ballivos duos eſſe volumus: Then 


they ſew Serjeant Whitacre choſen to continue ad libitum, and 


that at ſuch a Selons of the Peace, the Serjeant had Notice, 
but did not attend; and that having Notice to anſwer, he ap⸗ 
peared and anſwered, and by the Batliffs, Burgeſſes and Com⸗ 
monalty (the Bailiffs being then pꝛeſent) he was turned out of 
his ſaid Dice, Et ulterius certificamus quod Inhabitantes villæ 
prædict. nunquam nuncupati fuerunt per nomen Ballivorum, Bur- 
gen. & Com. villæ de Gippo, &c. This Caſe pended long, and 
was often argued upon ſeveral Objetionsz and, 1ſt, The Chief 
. Juſfice held, That Gippus and Gipwicus were different Mames, 
ſo that the TUrit was misdireXed ; but then they ſhould have re⸗ 

turned the ſpecial Matter accoppingly, and relied upon it; — 
= 797 0 3 that 
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that now they b had admitted themlelves to be the Copontion to 
whom the Urit was direfed, by returning Executio, &c. And a 
Cozpozation may have ſeveral Mames; and here it being ſtart⸗ 
ed whether a Cozpozation ſhould loſe its old Mame by a new 
Charter, the, Chtef Juſtice ſaid it would, where the new- Charter 
altered the very Conſtitution fn the integral Parts of it; as if 
Batliffs and Burgeſſes are made Mayo? and Aldermen, 02 Mapoꝛ 
and Burgeſſes, oꝛ where an Abbot and Convent are tranflated in⸗ 
to a Dean and Chapter; but if the Bailiffs and Burgefles villz 
de Gippo accept a Charter, conſtituting them Batliffs and Bur- 
geſſes villz Gipwici, and giving them farther Jivileges, and 
that they ſhall be ſo called; this is a new Name only, fo2 the old 
Cozpozation remains in the integral Parts of it. Powell being 
not ſatisfied in the firſt Point, it vaniſhed without Reſolutfon, 
by diſcovering that Gippo fn the latter End of the Return wag 
with a Dach, and in the TUrit without, fo that then it was not 
ad idem. 2dly, The whole Court held, That tho' the Bailiffg 


were only ſaid to be p2eſent, they ſhould be intended to be con» 


ſenting, either afually, o2 as included in the majo2 Part. 


3dly, That the Recozder is bound to attend and afliſt at the Sef: Non-Arten- 

ſions to direct the Cozpozation in the Pꝛoceedings of Juſtice, and dence, good 
that his Office being a publick Office relating to Juſtice, Non- . 
Attendance is a good Cauſe of Fozkeiture. 4thly, . Tho' the Once of Re- 


corder. 
DefeR of No» 


tice is cured 


and anſwering cured the Defeit of Notice in the Time, and would by Appear- 


Summons 92 Notice Serjeant Whitacre had to anſwer this 
Charge, ſet no Time when he ſhould appear, yet his appcaring 


auſe of For- 
eiture of the 


have cured want of Notice of the Charge. Palm. 453. Foz tho' a “. 


Man ought to be prepared, and have conventent Time fo2 that, 
yet he may waive this Benefit if he will; but in this Caſe, his 
Notice was to anſwer his Non- Attendance at a Seſſions of Oyer 
and Terminer, and therewith he was charged; whereas he is 


Amotion 
muſt be for 
the Matter 


turned out fo2 Mon⸗Attendance at a Seſſions of Peace, and in⸗ charged. 


deed anſwered to that, tho' not charged therewith, which the 
Court held incurable and fatal, and owdered a perempto2zy Manda- 
mus, and that it ſhould be directed accowing to the firſt TUrit, 
viz. villæ de Gippo, and muſt not differ; and tho' Mz. Raymond 
objeted to a perempto2zy Crit, becauſe he was only Recomer ad 
libitam, (x Sid. 14.) non allocatur, fo2 the Cozpozation have not 


returned that; they have relied upon his Misdemeanozs, and not 


upon their Power. 


Vol. II. E Domina 


—— — — + a_— — bd 


436 MAN DAM Us. 


Domina Regina verſus The Mayor and Aldermen of Nor- 
wich. Paſ. 5 Ann. B. R. 


( 17) ANDAMUS to admit Dunch to be an Alderman of Nor- 


— wich; they returned the Charter of E. 4. Quod Alder- 


returned, but manni onerentur & exonerentur prout in London; and that in 
ps, ene be London, if a Perſon be elected Alderman by the Tard, the Court 
conutent- of Aldermen may refuſe him; and that D. was elecked by the 
Ward, but refuſed by the Mayo? and Aldermen; becauſe he had 
not received the Sacrament infra Annum tunc prox. antece- 
dent. Electionem ſuam; and that he was turbulent and fattous, 
and pꝛocured his Eletion by Bziberyz Et quod non fuit Electus. 
The Court agreed that ſeveral Cauſes might be returned, and 
that either, not qualified, o2 not elefed, had been a good Return; 
but the Chief Juſtice queſtioned whether Vzibery would vacate 
the Eleffon, becauſe it did not appear to be an Office concerning 
the Adminiſiration of Juſtice, and within the Statute E. 6. Allo 
£1-3imin one the whole Court agreed, That as ſoon as D. was choſe by the 
=_ . - Mard, it was an Eleckion, and that the Aldermen did not chuſe 
probatiem in g 3 
another. (having but one Perſon ſent them) but appꝛove; and that befo2e 
Appꝛobation, the Elefion was compleat ; as a Pꝛeſentation is be. 
__ fore the Biſhop appꝛoves a Clerk; oz as a Nomination is a per- 
keck Momination befoze the other pꝛeſents. Jt follows then, 
that this Return is repugnant, and the Ccurt cannot tell what 
to believe; fo? at firſt they admit an Election, and avo:d it; and 
yet at laſt they return, there was no Election at all: A peremp⸗ 

tow Mandamus was granted. 


Domina Regina verſus The Mayor, &c. of Derby. 
122 Aan ene Mich. 6 Ann. B. R. 


(% M AAN DAMus to the Mayor, Aldermen, and capital Bur: 


_— one IV gefſes of Derby, viz. Uhereas A. and B. &c. removed the 


»nother to do Patty complaining from his Office of Burgeſs, commanding 

che AR, ill. them to command A. and B. to reſfoze him, was quaſhed; foz it is 
abſurd that the TUrit ſhould be direfed to one Perſon to command 
another. * | 


Anonymus. 


(19) a Mandamus went to reſtoze nine Perſons to the Place and 
de co oi { Othce of Common-Council Men; the Conſtitution was re- 
2 Wiit co re- tutned, and that theſe nine were debite amoti. Holt C. J. The 
fore. CUrit ought to be quaſhed, there ought not to be nine Perſons 

I 


in 
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in one Writ; the Amotion of one is not the Amotion of another; 
their Interells are ſeveral, and they may have been removed fo! 
feveral different Caules; ont fo2 one Fauit, and another fot ano- 
ther. How can me grant a joint Reſtitution to dem ? Eyre was 
„ wo vac... 
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Alleyne & Ux verſus Grey. Trin. i W. & M. B. R. 
N Debt on a Bond, the Defendant pleaded ne = es accouple (| r } 
in loyal Matrimony : Plaintiff demurred, and had Judg- = & > , 
ment, fo? it alters the Trial; inſtead of trying per Pais, it Nun9ue: t. 
puts the Trial on a Certificate from the Dwinary; and, ay = as 
2dly, Jt admits a Marriage, but dentes the Legality of it; 
whereas a Marriage de facto is ſuſſicient, and whether Legal o2 
not Legal, is no ways material. 


Jeſſon verſus Collins. Paſ. 2 Ann. B. R. 
M King moved fo2 a Prohibition to ſtay a Suit in the Spirt- . (2) 


tual Court, upon a Contract of Marriage per verba de præ- So. f. 


ſenti, ſuggeſting that the Contrack was in Fait verba de fu- ſears, or de ſa. 

turo, fo2 which, if not perfozmed, the Patty had Remedy at ble 

Common Law: Holt C. J. ſaid, That tho it were, per verba de in the Spiri- 

futuro, yet it was a matrimonial: Yatter, and the Spiritual beg | 

Court hay Jurigdiftton, and this was the great Dbje&ion againſt ende dind. 

Ations at Law, when firſt bꝛought up in theſe Cafes: but in an- ing. 

fiver to this it was held, That the Remedy in the Spiritual 

Court was waived: by betaking himſetf ta Damages fox the 

Bꝛeach: Alſo he ſaid, That a Contract per verba de prxſetiti, was 

a Marriage, viz. I marry you: You and I are Mari and Wife; 

and this is not releaſeable : Per verba de futuro; I will marry 

you, I promiſe to marry you, &. which do not intimate an aitual 

Marriage, but refer it to a future Ac, and this is releaſeable, and 

as it is rcleaſeable, the Party may admit the Bꝛeach and demand 
Vol. II. "Sv Da; 
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Marſhal and Marſhalſea. 


(3) 
Contract per 
verbs de præ- 

ſenti, is a 
Marriage. 


( 
Bond 1 * 


Marſhal tobe 


a true Pri- 


ſoner, good. 


Satiskattian: Pe alſo ſaid, he rememlord this Caſeinpon Evidence; 
Aſſumpſit in Conſideration, That the Plaintiff pꝛomiſed to marry 


the Defendant,'the Detendant pꝛomiſed to marty him; upon Evi. 


dence it was p2oved, That there was a ꝛomiſe, yet the Defenyant 
pꝛoducing a Sentence in the Spiritual Court, in Diſacirmance of 
that Contraff, it was held good Counter ⸗Evidence, and the Plain⸗ 
tiff was nonluit. A Pꝛohibition was denied. f 


Wigmore's Caſe. Mich. 5 Ann. B. R. 


HE lite ſued in the Spiritual Court fo2 Alimony : In 


fax, the husband was an Anabaptiſt, and had a Licence 
from the. Biſhop to marry, but married this Moman accozding 
to the Fozms of their own Religion. Et per Holt C. J. By 
the Canon Law, a Contract per verba de præſenti, is a Mar 
riage: As, I take you to be my Wife: So it is of a Con- 
tract, per verba de futuro, viz. I will take, G. It the Contrait 
be executed, and he does take her, tis a Parriage, and they can. 
not puniſh foꝛ Foznication. Upon a Pꝛohibition to the Spiritual 
Court of Peterborough, 


Marſhal and Marſhalſea. 


Anonymus. Mich. 9 Will. III. B. R. 


Lenthall verſus Cooke, That the Marshal might take a 
Bond to be a true P2iſoner; but not to receive oz take 
any Thing of Advantage oz Poofit to himſelf, and that if 

he did, the Bond was void at Common Law. 


P ER Holt C. J. it was adjudged in the Caſe of Sir Jo. 


4 | Ano- 
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Marſhal and Marſhalſea. 439 
Aas Mich. 10 Will III. B. R. 


Pꝛohibition was pꝛayed to the Marſhalſea, becauſe they re- lunttuicben 
fuſed to admit a Plea, that neither of the Parties were de or the Palace- 
hoſpitio Regis. Per Holt C. J. This is not the Court men- Court. 
tioned in my Lo2d Coke's Cale of the Marſhalſea. If the Cauſe 
of Action ariſe within twelve Miles of London, this Court holds 
Plea, tho' the Parties are not de hoſpitio Regis; the Plea is fri- 
volous, and we will not interpoſe. - But Trin. 11 W. 3. B. R. 
An Afton of Debt was bzought in the Marſhalſea, on a Judgment 
in B. R. and a Pꝛohibition was granted. 5 


Snow verſus Firebraſs. Mich. 1 Ann. B. R. 


A Scire Facias was bꝛought againſt the Bail, and a Bꝛeach (2) 
aſſigned in this, That the Defendant had not rendered him- of gland 
ſelf Priſonæ Marr' Mareſc' Domini Regis: M. King objefted, That was formerly 
it was not good, without going on and ſaying, coram ipſo Rege — 
exiſtentis, fo the Ring has another Barſhal, viz. the Barthal of gench. 
the Houſhold, Et per Holt C. J. and Powell, The Earl Marſhal 
of England was by his Dffice Barſhal of the King's Bench, as 
appears by the Book of H. 6. and ſo continued till the Time of 
King James the Firſt, when this Office was derived out of it; ſo 
that the Wartſhal of the King is the Bartſhal of the King's Bench; 
no Body elle can be underſtood; the other fs Mareſchallus Hoſpi- 
tit, and never ſpoken of without that Addition. Fo 

The Office of Chamberlain of the King's Bench Pꝛilon fs in⸗ 
ſeparably incident to the Office of Marſhal, and therefoze a 
Gzant of the Difice of Marſhal, with a Reſervation of the Office 
of Chamberlain, is void. Per Holt C. J. Mich. 3 Ann. B. R. 


Maſter and Servant. 


Boſon verſus Sandford, & aP. Mich. 1 W. & M. B R. 
* Intr. Hill. 1 & 2 Jac. 2. Rot. 302. 


60 ASE againſt A. and B. Part · Owners of a Ship, foꝛ that 
Feird by the he put Hoods on Board, and the Defendants under- 
default of - took to carry them ſafely fo2 Hire, but yet were ſo neg⸗ 
che Alter o 


„ . ligent, that the Goods were ſpoiled; upon Not gutlty 
ployed by the PIGaed, in Evidence it appeared, that C. and D. were aiſo Part- 
Owners; the Pinners, and that the Ship was under the Care of a Maſter, to 
Owners 1. hom the Goods were delivered; and this being found ſpecially, 
ſpe& of the it was argued pro quer, That the Aftion is grounded on the 
Freigh. Trang, and may be againf all, 02 any of the Pꝛopietoꝛs: 
here was alla another Doubt farted, and that was, UWherher 
Addion lies the Owners were liable, when in Truth they did not under⸗ 
1 take, but in fas the Maſter ſuper ſe ſuſcepit? Eyre Juſtice held, 
d here was no difference between a Land Carrier and a UWlater- 
arrier, and that the Maſter of a Ship was no moze than a 
Servant to the Owners in the Eye of the Law; and that the 
Power he has of Hypothecation, &cc. is by the Civil Law. Ec 
For he that _ per Holt C. J. The Dinners are liable in reſpect of the Freight, 
imploys»Ser- and as inuploying the Matter; foz whoever imploys another, is 
takes for him. tſwerable foꝛ him, and undertakes fo2 his Care to all that make 
uſe of him. 2diy, The Court held, That all the Owners were 
liable, fo2 they are charged in Point of Contraf, as Implopers, 
and are all ;equally entitled to the Freight: Either Maſter o2 
Owners may bing an Acton fo2 the Freight; but if the Owners 
But the bing the Aﬀion, they muſt all join; ergo they muſt all be joined; 
— — _ as the Freight belongs to all, ſo all are equally undertaking ; 
:etinft lcbe und a Breach of Truſt in one is a Beeach of Truſt in al; as 
Part-Owners. where two make one Officer, the Ack of one is the Ac of the 
other. 3dly, The Court held this was not an Action ex delido, 
but ex quaſi contractu, and it was not the Contraf of one but of 
all: That there was no other Tozt but a Beach of Cruſt. 
Therefoze the Court gave Judgment foz the Dekendant, becauſe 

all the Owners were not joined. 


3 Jones 


Maiter and Servant. 441 


Jones verſus Hart. Mich. 10 Will. III. Coram Holt C. 7. 
At Niſi Prius at Guildhall. 


Patun bꝛoker 3 Servant took a Pawn ; the Pawner came % 
and tendered the Money to the Servant; he ſaid he had loſt ,, the Neg. 
the Goods: Upon this the Pawner bꝛought Trover againſt the 1 of bis 
Maſter, and it was held well, per Holt E. J. * 
The Servants of A. with his Cart, run againſt another Cart, Wrong. 
wherein was a Pipe of Sack, and over-turn'd the Cart and 
ſpoil'd the Sack; an Acton lies againſt A. So where a Carter's 
Servant run his Cart over a Boy, 'twas held the Boy ſhould 
have his Action againſt the Maſter, foz the Damage he ſuſtained 
by this Negligence. So in Lane and Cotton, a Letter with 
Bills in it was Delivered at the Poſt-Office to a Servant; twas 
held, Caſe lay againſt the Poſt⸗Maſter and not againſt the Ser⸗ 
_ vant, unleſs he ſtole them, koz then he was a Wrong-dorr, as 
here a Gaoler ſuffers an Eſcape wilkully; otherwiſe if negligent- 


ly. Per Holt C. J. 


Domina Regina verſus Gouche. Mich. 1 Ann. B. R. 


A® D2der was made by the Juſtices on Gouche, reciting, , (3 * 


That whereas 42 8. and 4 d. was due from him to J. S. 4 beieg 
fo2 TUozk and Labour in Husbandzp, they ower him to pap the duc for Work 
ſame; the Exception was, That it does not appear to be Statute- lden. 
Wages, and ſuch only are within their Jurisditton. Per Powell dry, tho it 
and Gould. Tho' the Statute gives them a Power only to ſet 1 (— 
the Rate fo: Mages, and not to oder Payment; pet grafting „h. 5:55. 
hereupon, they have alſo taken upon them to ozder Payment; and dire. 
the Courts of Law are indulgent in Remedies. fo2 Mages, as,....... for 
appears by its ſuffering the Admiralty to have Cognizance of Ma- wages are 
riner's (Tages; and therefoze they would intend it ſuch TUages fvoured in 
as were within the Statute ;-and Gould J. cited a Caſe, the King Cour 
againſt Dummer, An Der to pay fo2z Days-Tozk and Labour 
done, which was held well; for the Court will intend it within 
their Jurisdickion upon general TUowds, unleſs the contrary ap» 
pear upon the Face of the D2der, as in the Cale, 2 Jones 47. fo? 

a Coachman's (ages. Affirmed Holt abſente. | 


Ward 


VB 
of | 
1 
6 
1 


n. at. 


463 _ M/aſter and Servant. 


Ward verſus Evans. Hill. 2 Ann. B. R. 


( 4 ARD ſent his Servant to receive a Note of 5ol. of B. 
AC who went with him to Sir Stephen Evans's Shop, who 
not his Ma. indozled off 501. from a Note B. had upon him, and gave Ward's 
RE be Servant a Note of 501. upon one Wallis a Goldſmith, to 
cd bis whom the Note was carried the next Day by Ward's Servant : 
Meſter, or be Wallis refuſed to pay, and that Day bꝛoke; upon this the Note 
conſents. was ſent back to Sir Stephen Evans, who refuſed Payment, 
whereupon the Adlon was brought. Et per Cur'. Jt was held, 
iff, That this was Money received by Sir Stephen Evans. 
2dly, That the Ack of a Servant ſhall not bind the Maſter, un⸗ 
leſs he ads by Authozity of his Maſter, and therefoze if a Maſter 
fends his Servant to receive Money, and the Servant, inſtead of 
Money, takes a Bill, and the Maſter, as ſoon as told thereof, 
difagrees, he is not bound by this Payment; but Acquieſcence, oz 
any ſmall Matter, will be P2oof of the Baſter's Conſent, and 
that will make the At of the Servant the Act ok his Baſter. 
Goldſmiths 2dly, They held this was no Payment; koz a Goldſmith's 
Notes ale Mote is only Paper, and received conditionally, if paid; and not 


Payment con- 


) 


ditlonally on- Otherwiſe, without an erpeeſs Agreement to be taken as Caſh, 


ly, wichous Atblpy, They held, That the Party receiving ſuch Note ſhould 
ene. have a reaſonable Time to receive the Money, as in this Caſe, 
the nert Day, and is not obliged as ſoon as he receives it, to go 
trait fo2 his Money. | 


Domina Regina verſus London. Trin. 3 Ann. R R. 


tr). RDER was fo2 Payment of Mages, reciting, That two 
N Perſons were retained by London, Overſeer of the 
Servanrs Wa- TUO2ks in the Gardens of Hampton-Court, at ſo much per 
gel, if i: Diem, and had wozkd there ſo many Days; therefoze the 


in whe: der. Order was, That London thould pay them. Et per Cur. 
vice, he The Statute extends only to Servants in Husbandzy, not to 


Courr vil Gentlemen's Servants, no? to Journeymen with their Waſters : 
Husbandry. Had the Oper been general, viz. to pay ſo much to two of his La- 
rs, &c. 02 two of his Servants, the Court ſhould have 
ſuppoſed them Servants in Pusbandꝛy, but here is no Room fo? 
ſuch an Jntendment, ſince the contrary appears. 
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Merchants and Merchandize. 


Jefferies verſus Legandra. Hill. 2 W. & M. B. R. 
| Ror. 659. 


In Policies 


pleaded Non A umpſit, and the Jurp kound the Policy, warranted to 
by which the Jnſurers undertook againſt Perils of Sea, Je part w_ 9 
Pirates, Enemies, &c. from London to Venice, war- 1 
ranted to depart with Convoy. Et per Cur'. The (Uowds, war- wichout wil- 
ranted to depart with Convoy, mean only, That he will leave fa! ralf 
the Pozt, and ſail with the Convoy, without any wilkull De- ; 
fault in the Maſter; therekoze, if by Default of the Baſter, the 

Ship is ſeparated and taken, the Jnſurers are not liable; but if 

there be no Default, the Maſter having done all that could be 

done, and the Ship is ſeparated and taken by Enemies, the In⸗ 

ſurers are liable; ſo if the Ship be loſt by Streſs of Weather, 

fo2 they inſure againſt theſe by their own Agreement. | 


\ CTION on a Policy of Jnſurance; the Defendant , . 


Lethulicr's Caſe. Mich. 4 W. & M. B. R. 


ARON on a Policy of Jnſurance by the Defendant at () 
London, inſuring a Ship from thence to the Eaſt Indies, 1 
warranted to depart with Convoy ; and ſhews, That the Ship Conroy hulk 
went from London to the Downs, and from thence with Convoy, intend from 
and was loſt. After a frivolous Plea and Demurrer, the Caſe — 
ſtood upon the Declaration, to which it was objecked, That here voy. 

was a Departure without Convoy, Et per Cur' The Claule, 
warranted to depart with Convoy, muſt be conſtrued accowing to 

the Uſage among Merchants, i. e. from ſuch Place where Con- 

voys are to be had, as the Downs, &c. Holt C. J. contra, We 

take Notice of the Laws of Merchants that are general, not of 

thoſe that are particular Aſages: It is no part of the Law of 
Merchants to take Convoy in the Downs. Vide Yelv. 136. 


Vol. IE; F | Martin 


tat Time 


Merchants and Merchandize. 


Policy from 


only. 


. 


Detention. *\ 


(6). 
Policy alter» 
ed by Con- 
ſear after it 
was under. 
written, well. 
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Martin verſus Crump. Paſ. 10 Will. III. B. R. 

. Wo joint Merchants make B. their Fackoꝛ; one dies leaving 
. an Executoz; this Executo2 and the Sur vivo; cannot 
join, fo2 the Remedy ſurvives, but not the Duty, and therefoze 

on Recovery he muſt be accountable to the Executoꝛ fo2 that. 

Green verſus Young. Hill. 1 Ann. B. R. 

n FF after a Policy of Inſurance, a Damage happens, and after- 
diſcharges wards, in the ſame Uoyage a Deviation; yet the Aſſured ſhall 


recover fo2 what happened befoze the Deviation, fo2 the Policy 


ts diſcharged from the Time-of the Deviation only. 


_. Vide Shower 189. Kemp and Andrews: The Remedy ſurvives, 
between joint Merchants, but not the Intereſt. | 


Anonymus. Hill. 1 Ann. B. R. 


- Ship inſured was in her Uoyage ſeized by the Govern⸗ 
ment, and turned into a Fireſhip: The Queſtion was, 
Thether the Jnſurers were liable? Holt C. J. thought it was 
within the TUozd Detention, but the Canſe was. referred. | 


Bates verſus. Grabham, & ar, Decemb. 3. 1703. 
Coram Holt C. 7. At Niſi Prius at Guild-hall. 


IN Caſe on a Policy of Inſurance, upon Non Aſſumpfit plead⸗ 
ed, the Caſe was, My. Criſp being at the Weſt · Indies, ſent a 


Letter to Bates to inſure Goods on the Mary-Galley of St. Chri- 


ſtopher's, Captain A. Hill Commander, at London: Bates car- 
ried: the Letter to Stubbs, who wait Policies, and he by Miſtake 
made the Aſſurance on the Mary, Captain Haſlewood Com- 
mander, &c. This Policy thus made was ſubſcribed by the De⸗ 
kendant: The Mary-Galley was loff, and then Stubbs applied 
to the Jnſurers to conſent to alter the Policy, to which they 
agreed, and the Miſtake was mended. Jt was obfecked at the 
Trial, that the Mary was a ſtouter Ship than the Mary-Galley, 
and that the Jnſurers ought. to have an increaſe of Premium fo2 
the Alteration : But it was held by Holt C. J. That the Action 
well lay, and that the Miſtake might be ſet right, and that Stubbs 
was a good WUitneſs ; and he cited this Caſe, which happened when 
Pemberton was Chief Julttce, an Inſurance was made from 
Archangel to the Downs, and from the Downs to Leghorn; but 

3 | there 


Merchants and Merchandize: 445 


there was a Parol Agreement at the ſame Time, that the Po⸗ 
licy ſhould not commence till the Ship came to ſuch a Place; and 
it was held the Parol Agreement ſhould avoid the Writing. 


Bond verſus Gonſales. February 14. 1704. Coram 
Holt C. 7. At Niſi Prius at Guildhall. 


ASE upon a Policy, which was to inſure the William- (7 
Galley in a QUoyage from Bremen to the Pozt of London, . 
warranted to depart with Convoy : The Caſe was, the Galley conſtrued ac- 
ſct Sail from Bremen, under Convoy of a Dutch Man of Tar 32 to 

to the Elb, where they were joined with two other Dutch Men or “ 
Tar, and ſeveral Dutch and Engliſh Merchant Ships, whence they | 
ſailed to the Texel, where they found a Squadꝛon of Engliſh Men 

of TUar and an Admiral : After a Stay of nine Weeks they ſet 

out from the Texel, and the Galley was ſeparated in a Stozm, and 

taken by a French ꝛivateer, taken again by a Dutch Pꝛivateer, 

and paid 80 1. Salvage. And it was ruled per Holt C. J. That the 

Uoyage ought to be accoding to Uſage, and that their going to 

the Elb, tho in fait out of the TUay, was no Deviation; fo? till 

after the Pear 1703, there was no Convoy fo2 Ships direfly 

from Bremen to London: And the Plaintiff had a UerdiF. 


The Mayor and Commonalty of London verſus Wilks: 
Trin. 3 Ann. B. R. 


Merchant includes all ſozts ok Traders as well and as ( 

pꝛoperlp as Yerchant-Adventurers. Vide Spelm. Guilda, Mercbint 
Dy. 279. b. A Metchant-Tapyloz is a common Term. per“ 
Holt C. J. 


Vol. II. F 2 MONEY. 


Indebitatus 
Aſumpſit in 


131. 105, for 


nine Gui- 
neas, well. 


0E. 


Dixon verſus Willoughs. Mich. 8 Will. III. B. R. 


MN Caſe upon four ſeveral Pꝛomiſes, there was a Aerdid 
fo2 the Plaintiff, and intire Damages: Jt was moved in 
Arreſt of Judgment, that one of the Pꝛomiſes was ill laid, 
- viz. That whereas the Defendant was indebted to him in 
131. 108. fo2 nine Guineas, he pzomiſed to pay, &c. and ſays 
not, nine Guineas ad valorem, &c. as he ought, the Ualue be⸗ 
ing not aſcertained by Pꝛoclamation. Et per Holt C. J. 

1ſt, Any Piece of Money coined at the Mint, is of Ualue as 
it bears a P2opoxtion to other current Money, and that without 
Proclamation. The Unit was the old Piece, which was 20s. 
Jn R. James the Firſ's Time, the Unit was by Pꝛoclamation 


raiſed 16 d. which was the Reaſon and Dccaſion of the Coin of 


Guineas, and of their being 16 d. ſhozt of the Unit. 
2dly, There are Guineas of 40s. apfece, and ſo we will in- 
tend theſe were, and that the Plaintiff was ſatisfied the reſt. 
2dly, That it was not neceſſary to ſet fozth the Number of the 


Gufneas ; fo2 in an Indebitatus Aſſumpſit the Conſideration is 


only (ct fozth to ſhew it was not a Debt by Bond, &cc. 


ks Monftrans de Droit, N 


MONOPOLY. 


the 21 Jac. 1. and if the Jnvention be new in England, 

a Patent may be granted, tho' the Thing was pꝛackiſed | 

beyond Sea befoze; fo2 the Statute ſpeaks of new Ma⸗ ; 
nukactkures within this Realm; ſo that if they be new here, it is 
within the Statute ; fo2 the Ack intended to encourage new De- 
viſes uſeful to the Kingdom, and whether learned by Travel, oz 
by Study, it is the ſame Thing. Agreed by Holt and Pollexfen, 
in the Cale of Edgeberry and Stephens. 


| . - Grant of a Monopoly may be to the firſt Jnvento2 by 


Monſtrans de Droit, &c. 


Domina Regina verſus Maſon. Trin. 9 Ann. B. R. 


Office of Carden of the Fleet, upon which it was ſeized in- n Ti % 

to the Queen's hands: One Maſon bzought a Monſtrans de cannot take 

Droit in Chancery on the Jnquiſition, and ſets fozth a Ti- Advantage. of 
tle, and traverſes Ford's being ſeiſed of the Dffice, ſo that by «tc in che 1 
Conſequence he could not foxfeit it; the Attomey-General de- Crown, or of [ 
murred: The Cauſe was bzought into B. R. per proprias manus T. 
of the Loꝛd Chancello2; and now it appeared that Maſon's Title, 
as ſet fozth, was natight, whereupon Maſon, as Amicus Curiæ, in- | 
liſted ſtill, That Ford had not fozfeited, and ſo the Queen had na ! 
Title ; and therefoze it was urged, That no Judgment could be q 
given fo2 the Queen, and that the whole Necozd was here, and 


the 


1. was found by Jnquiſition, That Ford had foxfeited his If che P!2in- 


— 
— — — —— — — — — — — 


Monſtrans de Droit, &c. : 


the Reco2d being here, the wſble Recozd was to be affirmed 02 
ſubverted by the Judgment of this Court. Et per Cur'. The 
very Reco2d of the Inquiſition it (elf is not bekoꝛe us, but only 
the Reco2d of the Monſtrans de Droit: Foz as to the Inquiſi⸗ 
tion, the Monſtrans de Droit recites it, and concludes prout pa- 
tet per record. Inquiſitionis in filaciis Curiz Cancellariz; and the 
Monſtrans de Droit map ſct foꝛth the Inquiſition, with an inter 
e wer, alia, and Oyer may be craved of it. 2dly, The Court held, That 
gion uñ ny tho the very Recozd of the Jnquifition was not ſo before the 
before the Court, as that they could quaſh it oꝛ ſubvert it, with reſpe# to 
con _ all Perſons o2 Parties; ſo as no other Perſon could at any 
pee Tlme after come into Chancery and ſhew his Right, fo2 that 
would be inconvenient; pet it was here with reſpeft to the Party 
Plaintiff in this Monſtrans de Droit, ſo that if thereby a Title 
appeared fo? him, the Court might gibe Judgment; and if the 
Inquiſition be falſified, it ſhali be ſet aſide, ſo far as to make 
Way fo2 the Party's Right; and if the Party's Right can be 
colle#ed from the Inquiſition, it ſhall be affirmed by the Judg⸗ 
ment; ſo was Holland's Caſe, and ſo is Kel. 93. zdly, They 
held, That if it appears that he that ſued the Monſtrans de Droit 
has no Right, he cannot mend his Caſe by Exceptions to the In⸗ 
quiſition taken as Amicus Curiæ, tho' by thoſe Exceptions it 
appears the Queen has no Right, o2 that a Stranger has 
Right; fo2 the Party that ſues a Monſtrans de Droit, ts a 
Plaintiff and may be nonſutt, 4 H. 6. 12. And if he fails in his 
own Title, he is gone as cffeftually as if he were Nonſuit, and 
no Judgment needs to be given fo2 the Queen ; accoꝛdingly Judg- 
4 ment was given here, quod nil capiat "we billam ſuam de Mon- 
4 ſtratione ſua pred”, 
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449. 


MORTGAGES 


Lord Oſſulſton contra Lord Yarmouth. Decemb. 1707. 
In. Canc. 


HE Carl of Yarmouth made a Yoztgage to my Low A . 
Oſſulſton, with a Proviſo, That if the Intereſt was be⸗ future Inte- 
hind ſix Bonths, that then that Intereſt ſhould be ac- l if nor 
counted Pzincipal, and carry Intereſt. Et per Cowper ©" as vrin- 

Loꝛd Chancelloz, this Clauſe was decreed to be vain, and of no cipal, and 
uſe, ſaying, No Precedent had ever carried the Advance of Inte- el, 
reſt ſo far, and that an Agreement made at the Time of the 
MYoztgage will not be ſuficient to make future Intereſt ]2zincipal ; 

but to make Intereſt Dꝛincipal, it is requiſite that Intereſt be firſt 

grown due, and then an Agreement concerning it may make it 


Paincipal. 


Taylor contra Wheeler. Mich. 8 Ann. In Canc: 


A Copyholder in Fee ſurrendered to the Ale of the Moztga- "= LS Fe 
A gee in Fee, and became Bankrupt befoze Pꝛeſentment, and Purchaſor 
there never was any Pzeſentment made; and the Queſtion was, tee 
Whether the Allignee of the Commiſſioners of Banktupcy, 02 f Cos. 
the Moztgagee ſhould be pꝛekerred? Et per Cowper Loꝛd Chan- veyance thall 
celloz, Tho the Surrender was void in Law fo2-want of a Pꝛe- bete 
ſcntment, and that might be the Laches of the Moꝛtgagee in not agnes of 
pꝛocuring it; yet the Surrender was a Lien, and bound the Land —_— 
in Equity, and the Aſſignee ought not to be in a better Caſe ſ\. 
than the Bankrupt, who was plainly bound in Equity by this de- 

feifive Conveyance. Et come moy ſemble, he became a Truſtee 


fo2 the Purchaſo?, 
| | o 
Cope contra Cope. In Canc. 


3 '(3) 
F a Man moztgage Lands, and covenants to pay the Money, — mg 
and dies, the perſonal Eſtate of the Moztgago? (hall, in favour nn de 2p. 


ok the Heir, be applied to exonerate the Yoztgage: So it is, plic to pey 
tho' there was no Covenant, if the Poztgago2 had the Money; 2* Morceage 
| tion of Ling. 


_ I ee. Sed. Aa. 


— ___— 
— 


— — ws 


pr — _— pr 


becauſe it was his Debt, and he is bound to make it good tho 
the Land be a defeftive Security; but if Gzandfather moztgages 
and covenants to pay, and the Lands diſcend to his Son, and 
his Son dies, having a perſonal Eſtate and a Son, the Son's 
perſonal Eſtate ſhall not go in aid of this Moztgage: A. mozt- 
gages his Land to B. and after fells it to C. foꝛ 2000), which 
includes the Moztgage⸗Money; C. the Purchaſoꝛ ſhall pay the 
Moztgage, fo2 he has made it a Debt in himſelf : But it is to be 
underſtood that this Exoneration is not to be allowed, unleſs 
there be perſonal Aſſets, ſufficient to pay all 4 7 foꝛ the 
Moztgage thall be patd out of the Land ik there be not perſonal 
Alſets to pay the Legacies ; and ik by ſuch Payment Aﬀets fall 
ſhozt, the Legatees may make ſuch Moztgagee refund. 


MOTION. 


Hinton verſus Hern. Hill. 9 Will. III. B. R. 


, N a Potion fog a Prohibition to the Univerſity of Cam- 
— by d- bridge, the other Side inſiſted on their Pꝛivileges, which 
Jowed onMo- are confirmed by Parliament. Et per Cur', Pot muſt plead 
tip, e them. The difference is, where Franchiſes have been once 


bbc allowed on Plea, and are upon Recopd in Court, there they may 


pleade0, ave be allowed-upon Motion ever alter; but where, they have not been 

cord. allowed, it is otherwiſe; and fo it was held and done, between 

Qaſtle and Litchfield, where the Franchiſe of Oxford was pleaded; 
aͤnd ſo they were obliged to do here. l 


Domina Regina verſus Layton. Paſ. 4 Ann. B. R. 
Wise Pe T ION a Conbidion of Foztibie Entry, ik a Fine be ſet, the 


is ſet for For- Convittion cannot be quaſhed upon Motion, but the De- 
cije. Barry, kendant muſt bzing his 'TUrit of Erroz; otherwiſe if no Fine be 


not quaſh's (et, fO2 then it may be quaſhed upon Potion: Per Cur, 


on Motion. 


3 | Names 


Names of Purchaſe and Dignity. 


N lndictment was pꝛekerred againſt two Chairmen fo2 a ( * ) 
Battery upon Thomas Lozd Warquiſs of Carmarthen fad e, 4 
who was called up to the Houſe of Lozds by the « Duke's eld- 
Name of Low Osborn ; and it was held by the Chief — 1 

Juſtice, that there was no ſuch Perſon, oz at leaſt the Duke of bis petber' 

Leeds was the Perſon, and not the Pꝛolecutoz. At the Old Baily ſecond Title 

one was indiied fo2 ſtealing the Goods of the Earl of Kingſton, — = 

who was the eldeſt Son of the Barquiſs of Dorcheſter, and the tance, in. 

Defendant was acquitted by the Opinion of all the Judges, fo2 he 

was only My, Pierpoint. In the Houſe of Lows, complaint was 

made againſt the Marquils of Carmarthen, fo2 Breach of Pzivt- 

lege, and the Houſe ſaid, there was no ſuch Perſon : The Deken⸗ 


dants were acquitted. 


The Preſident and College of Phyſicians, London, verſus 
Salmon. Trin. 13 Will. III. B. R. 


EBT was bought in the Name of the Pꝛeſident and Col- fs) 
| lege of Phyſictans, on the Stat. 14 H. 8. c. 15. foz the cue by 1 
Penalty of 5 1. per Month fo2 praftiſing Phyſick in London with- cheirName of 4 
out Licence ; and upon Demurrer to the Declaration, this Ex- — ! 
ception among others was taken, That the Afton ought to be q..4iog = 
bought in the Name of the College only, o2 the Pꝛeſident only; expreſsPower 
the Mozds of the Patent being, Quod ipſi per nomina Preſi- — 
dentis Collegii, ſeu communitatis facultatis Medicinz, London, 
ſhould fue and be ſited; to this it was anſwered, That they are 
Incozpozated by the Mame of Pꝛeſident and College, and have in 
Conſequence of that a Power to ſue and be ſued by that Name, 
and this Power is not taken away by the additional affirmative 
Power which is farther given to them. 10 Co. 28. b. 30, 123. 
1 Ro. Ab. 513. Fitz. Brief 485. 5 E. 4. 20. 16 H. 7. 1. 29 Hl. 6. 4. 
44 E. 3.6. b. II H. 7. 27. 13 H. 7. 14. And Judgment was 
given fo2 the Plaintiff. 
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452 Names of Purchaſe and Dignity. 


Domina Regina verſus The Inhabitants of Barking, 
Needham-Market, and Darmeſden Hamlets. Pa. 
5 Ann. B. R. | - 


A Certiorari iſſued to remove all Oꝛders concerning the Inha⸗ 
Cs bitants of the Partſh of Barking, Needbam-Market, and Dar- 
On a Grtiera. meſden Hamlets ; and the Ozders mentioned Barking, and Need- 
to remove ham, and Darmeſden Hamlets, without Market. Serjeant Weld 
Orders, th argued that they muſt be taken to be the ſame, « Sid. 64. TUrit 
Periſh in the WAS to the Juſtice of Cheſter; Return was by the Chief Juſtice ; 
Wr, — and 1 Ro. 334. A Mard and a Liberty of a City is the ſame : 
O:der. mu Holt C. J. the Chief Juſtice of Cheſter, in his Patent, is calld 
appear to be Juſticiarius, And there was but one till 18 Eliz. c. 8. which Nave 
rhe ſame. the Queen Power to make another, who is ſtyled alter Juſticia- 
rius, and the firſt Juſticiar”, and ſo our TUrits are direfed; we 
therefoze take Notice of him, and do not regard his calling Him: 
ſelf Chief Juſtice. The Reaſon of x Ro. 334. is, That a (Ward 
of a City is no Venue, therefoze the Venue is from the City: A 
Jury may come from a Lien conus out of a City, not from a 
Lieu conus within a City. If Needham and Needbam-Market 
be the ſame Pamlet, ſo it ſhould have been returned; but we 
cannot take Notice that there is no ſuch Wamlet as Needham- 
Market. Jf Treſpaſs quare Clauſum fregit at Needham were 
bzought, and the Plaintiff pꝛoved a Beeaking at Needham- Market, 

he muſt be nonſuit, | 


Novel Aſſignment. 


Coke verſus Evans. Trin. 2 Ann. B. R. 


pleaded, That the Locus in quo was twenty Acres, Fenda by 
I Ce. where he had Common, and juſtifies ka Damage- Pen makes » 
| feaſant ; the Plaintiff replied, that be took them in 7::c.77),] 
ſuch a Place, [ viz. another] Any it was agreed per Holt C. J. cal, che Pisin- 
and Powell, That the Plaintiff might make a nein AMgnment, L make 
which they told 992. Southouſe, ſubridendo neither confeſſed no2 mer. 
avoided his Bar, but gave it the go-by, 


T —[RRESPASS foz taking the Cattel in D. The Defendant e. 


Helwis verſus Lomb. Hill. 2 Anm. B. R. 


RESPASS fo2 taking and carrying away his Goods in o. () 
1 The Defendant pleaded that the Locus in quo was his Free- ber the | 
hold, and that he took the Goods Damage-fealatit, 8c. The Plain. material by 
tiff demurred generally, and had Judgment; foz the Aﬀton. being wn _— 
tranſitozy, there is no Locus in quo ſuppoſed: Otherwiſe in Exel nun her 
paſs quare Clauſum frepit in D. the Clanſum 18 d Locus in quo; ie with Cer- 
but in the puncipal Cale there is no Place in particular ſuppoſed, % 

only D. is alledged fo2 a Venue; therefoze if the Defendant will 

make the Place material, it muſt come on his Part to ſew a 

Place certain: Alſo in Treſpaſs quare clauſum fregit in D. if the 
Defendant plead Liberum tenementum, and Jlue de join d there- 

upon, it is ſufficient oz the Defendant to thew any Cloſe, that is 

his Freehold ; but if. the Plaintiff gives the Cloſe a Name, he 

muſt pzove a Freehold in the Cloſe named: So adjudged in C. B. 


and the Judgment affirmey in B. R. upon a Writ of Erroz. 


> 
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NISI PRIUS. 


Bullock verſus Parſons. Paſ. 4 Ann. B. R. 
Diftringss N Debt; after Uernit fo the Plaintiff Mz. Eyre moved in 
with a Blank 1 Artett 


Judgment, that the Diſtringas was with a Blank, 


Ae and Debt (the Cauſe of Aion) omitted; fo it wasaDiſtringas 
amendable. in another Cauſe: On the other Side it was urged to be as 


no Diſtringas, and aided by Uerdit; and that it was amendable, 
Authority of Hob. 246. 3 Cx0.528. The Court made to Queſtions, iſt, TUhe- 
ob" ther the i e.of Nifi Prius had Authozity to try this Jfſue ? Et per 
Commiſſion olt C. J. The Authozity of ye Judge of Niſi Prius fs not by the 
of Aſſize. Diſtringas, but by the Commiſion of Aſſtze, fo2 it is the 13 E. 1. 
c. 30. which gives the Trial by Niſi Prius, and by that Statute, the 

Trial by Nift Prius 1s given befoze Juſtices of Aſizez and at firſt 

theſe Trials by Niſi Prius were always had and made upon the 

Venire Facias, and indeed the Clauſe of the Niſi Prius is by the 

13 E. 1. c. 30. expzeũip oꝛdered to be inſerted in the Venire Facias; 
and Trialg by Niſi Prius continued to be upon the Venire Facias 
Tell 42 E. 3. c. 11. which requires, that the Names of the Jurozs 
be firſt returned into Court. By this AX twa Incanveniencies 

._ "were remedied, iſt, The Party might nom be pꝛepared ta make 

... big Challenges, the Panel os firſt returned inta Court, which 

was dat eko; and, 20, ze Defendant was mevented by 

this means to-caff an Elſbin at Niſi Prius, which, was uſed fre- 

quently befo2e.; fo2 by Marlb. c. 13. the Defendant was allowed 

one. Eſſoin, aud that-after Iſſue joined upon the Return of the 

Venire : Bp Conſequence,. when that was returned at Niſi Prius, 

he.coltld eam at Nit Prius; but now it is returned above, be 

1 elloln above, and cännat now eſſain at the Trial, becauſe 

| the Trial is upon. the Diſtringas and not üpon the Venire. 

No Diſringas adly, The Court held no Diſtringas, o2 the Want of a Diſtrin- 
__ by. gas to be aided by Uerdfi, but an ill Diſtringas was not; and re- 
o:#-inges not. Membered a Cale, wherein Saunders of Counſel, at the Bar, dzop- 
ped the Diſtringas out of his hand, that he might want a Di- 

ſtringas, which would be aided, and not keep and ſhew an ill one, 

which would be naught. Allo they held it amendable, and gave 


Judgment pro Quer. 
4 Ry NON- 
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NON SUIT. 


Allington verſus Vavaſor. Trin. 12 Will. III. B. R. 
Latitat wag ſued out againſt four Defendants in Tref- , C7.) 
paſs; the Plaintiff was nonſuit foꝛ want of a Declara- r iaſt tour, 
| tion, and the Defendant's Attozney entered four Non- there can be 
ſuits againſt him; and it was held to be irregular, be⸗ gu for want 
cauſe the Treſpaſs is joint, and tho' the Plaintiff may count ſe- of declaring. 
verally againſt the Defendants, pet it remains joint till it is le⸗ 
vered by the Count. | | 


Lover verſus Salkeld. Trin. 12 Will III. B. R. 


RES PASS againſt two Defendants, and Uerdif# fo2 the (2) 
Plaintiff z one Defendant being an Jnfant, the Plaintiff ee 
took Judgment againſt the other, and entered a Non Prof. after to one Defen- 
the Judgment againſt the Inkant: Upon this Judgment the m_ after in» 
Plaintiff ſued out Execution, upon which Erroz was brought: Judgment 
And M2. Northy objeffed, That the Execution and Judgment not after fine]. 
could not vary from the Demand of the TUrit : Raymond con- 5 
tra, Tozts are ſeveral, and the Plaintiff map as well enter a 
Non Prof. quoad one Defendant upon a Trial by Uerdit, as if 
one Defendant had demurred, and Uerdi# againſt the other, and 
that a Non Prof. may be entered after Judgment as well as be⸗ 
foze; and fo2 Non Prof. cntered after Judgment, he cited 
15 E. 4. 26. 14 E. 4. 6. Hob. 71. 1 Ro. Rep. 379. 2 Ro. Abr. 100. 
pl. 5. Holt C. J. (aid, he ſuppoſed thoſe were interlocutozy Judg⸗ 
ments whcrein it might well be, but a final Judgment viffered ; 
fo2 that being once w2ong, a ſubſequent Entry would not ſet it 
eight, Adjournatur. 


2 Cooke verſus Foſter. Trin. 1 Ann. B. R. 
2.4 362 | 1 
IF a Man appear at the Day of the Return of the Pꝛoceſs Vhece che 


and put in Bail, tho' he never was arreſted no2 the Pꝛocels nest nat 
returned; pet if the Plaintiff does not declare againſt him in two wichout Ar- 
Terms, a Non Proſ. may be entered againſt him. 415 


Goddard _— 7 
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Goddard verſus Smith. Mich. 3 Ann. B. R. 


(4) Diſcharge by Nolle proſequi upon an Jnditment, is not 
ſufficient to maintain an Action foz a malicious P2oſecution. 
Vide this Caſe, Title Action ſur le Caſe, pl. 11. p. 21. 


(s) Vide Co. Ent. 650. d. In Treſpaſs, ſeveral Iflues, one found for 
ny" of the Plaintiff, & ſuper hoc idem quer. gratis hic in Cur. cognovit ſe 
*r. Aeris nolle proſequi verſus le Defend. de ceteris exitibus, upon 
| which there is an eat inde ſine die, and the Plaintiff has Judgment 

for the other: Et vide ibi 676, Oc. Iſſue for part, and Demurret 

for part, in an Action of Treſpaſs, and Verdict pro Quer upon 

the Iſſue; upon which the Plaintiff enters a Non Proſ. in this 
Manner: Et ſuper hoc idem quer quoad materiam prædick unde partes 

predif poſuerunt ſe in judicium fatetur ſe nolle materian illam, G. 

vlterias quouviſmodo intromittere : Ideo idem de fendens eat inde ſine die, 

Oc. &. ſuperinde idem querens petit judicium de damms prædid', Goc. 

Ideo conſideratum eſt, That the Plaintiff recover; and that the Plaintiff 

be amerced pro falſo .clamore as tb the reſt, & quod defendens eat inde 

fine die. Vide ibi 28. Jury came in 'with their Verdict, and the 
Plaintiff was nonſuit, and the Entry is, ſuper quo querens ſolemniter 

exaiiys non_revenit, nec eſt proſecutus billam ſuum, ſuper quo conſ;- 


= deratum eſt quod mil capiat. 


Greeves verſus Rolls. Paſ. 4 Ann. B. R. 


(65) Wye Judge of Niſi Prius may receive a Non Prof. at the 
Judge of Mf, A\zes ; ſo it was held by two Judges, and that Judg⸗ 
ceive a Vn ment was-affirmed in the Houſe of Lows againſt the Opinion of 
er rhe Holt C. J. F02 befoze the Statute of York, the Juſtices of Niſi 

„ Prius had no Power to recod a Nonſuit o2 Default in the Coun- 

try, and conſequently have no Power now to enter a Non Prof. 

which is not within that Statute. At Common Law they could 

not recomd a Non Proſ. Default oz Monſuit. Nota, The pzinct- 

In Ej<&ment pal; Caſe was, Ejedment againſt ſeveral, who all entered into the 
*gainf ve Rule of Leaſe, Entry any Oufter ; at the Ai3es ſome would confeſs, 
confeſs Leaſe, und others wouid not: The Plaintiff, as to thoſe who would not 
Geand others confeſs, entered a Non Prof. and went on againſt the others, and 
PlintiF may TECOVEreDz upon this a Rule was made, That in like Caſes the 
go on «s ro PPlaintiff ſhould go on againſt thoſe who would confeſs, and as to 
ve former, thoſe who would not, ſhould be nonſuit; but that the Cauſe of the 
fair as to the Monſuit ſhould be expꝛeſſed in the Recozd, viz. becauſe thoſe De- 
latter. fendants would not confeſs Leaſe, Entry and Ouſter; and upon 
the Return of the Poſtea, the Court would be inkozmed what 


4 Lands 
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Lands were in the. Poſſeſſion of thoſe Defendants, that the 
Judgment might be entered againſt the caſual Ejefto2 as to 
them. 

Tt was agreed in the arguing of this Cauſe, That where Where ſeve- 
there are ſeveral Defendants, and they ſever in Plea, where- 4. —_ 
upon Iſſue is joined, that the Plaintiff may enter a Non Prof. ag Pie, Plain- 
to one Defendant at any Time befoze the Recod is ſent down *# =» er. 


ter Non Prof. 


to be tried at Niſi Prius. againſt one, 
| any Time be- 
fore Record 
ſent down. 


NOTICE 


Lazier verſus Dyer. Mich. 2 Ann. B. R. 


re be no 


Plaintiff reſted till the Trinity-Term kollowing, and then Proceeding 
gave Notice of Trial after the Term; and a Venire Facias % within 
and Diſtringas was taken out in the Uacation, but teſted pr Trag b 
and entered as of the Term. Et per Cur. This is not ſufficient a Term's No- 
Notice; fo2 tho' in Law, this was a Pꝛoceeding within the *< f Tra. 
Term; pet in Fai it was a Pꝛoceeding in Gacation, and there- 
foe there was not a Term's Notice of Trial. | 


J= being joined and entered, as of Trinity-Term, the en; 


Smith verſus Goff, Paſ. 4 Ann. B. R. 


LAINTIFF declares, That whereas H. owed him 30 J. by _ 2) 
Bond, the Defendant pzomiſed, that if the Plaintiff delt- ey co 
vered up the ſaid Bond, he would pay him the ſaid 30 J. and be ⸗edg'd, 
ſays, he delivered up the ſaid Bond to H. unde the Defendant had Te das be 
Notice, and had not paid it. On Non Aſſumpſit pleaded, Qer- ed to 
dick was fo2 the Plaintiff: Upon Motion in Arreſt it was held, be £9-»» 
xt, That Delivery muſt be intended to the Obligoꝛ, fo2 that is 
pꝛoperly a Delivering up; and delivering up muſt be conſtrued the 
molt effectual Delivering; which is ſuch as that the Bond may 
be cancelled, 2dly, There needs no Notice, becauſe the Defendant 
knew whom to reſozt to; and the Difference is, where a Perſon 
is named, and where not, 0 


zs could be. 
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NUSANCES. 
Rex & Kexina verſus Wilcox. Hill. 1 W. & M. B. R. 


4 by — ed fo2 maintaining that Houſe, being a Nuſance, and 
Pardon, but was convicted and fined; and now it was moved, That 
— by the Act of general Pardon the Defendant was excu⸗ 

ſed and diſcharged, both as to the Fine and the Abatement of the 


Nuſance: But the Court upon Conſideration held, That he 


* 
(1) T DE Ooner of the Glaſs:houſe at Lambeth was indi. 


ſhould be diſcharged only as to the Fine and not as to the Abate- 


ment, fo2 that is not a Puniſhment of the Party, but a Removal 
of that which is a Gzievance to other People, and any Perſon 
may abate a common Nulance. wg 


\ Palmer contra Poultney. Mich. 8 Will. III. C. B. 


(2) FNUOD permittat proſternere quædam ædificia ad nocument, 
Ned permi- Oc. And the Court held, That a quod permittat will lie 


Alißcio de zdificio; but vide Noy 68. 3 Cro. 520, 402. It lieg 
not de mole, F. N. B. 110. it lies de fabrica, F. N. B. 184. which 
the Court held as uncertain as zdificium. Alſo there may be a 
Building without a Mame ; and the Court held, That whether 
the Muſance was by the Tenant o2 a Stranger, the Plaintiff 
may maintain a Quod permittat, fo2 tis the ſame Pꝛejudice to the 
Plaintiff, F. N. B. 124. Et Nota, In a Quod permittat the 
Jury have a Utew ; but that did not weigh with the Court, foz 
= — that could be no direction to the Sheriff tho' it might to 


Lodie verſus Arnold. Mich. 9 Will III. R R. 


in £82. T RESPAss for breaking his Cloſe, and thowing Byicks 
tion by a» FL and other materials there lying erga confectionem domus 


| = 6a of a de novo erect' into the Sea; the Defendant ſhewed it was a Nu- 
need ebe (ance, being a Hotile built acroſs the Tay, and that he pulled 


ſhewn that he DOWN the Malls, &c. and they rolled into the Sea: The ÞAlatntiif 


Age bins demurred, and Judgment was given fo the Dekendant: 1 
A * | Itty 


—_— 


NUSANCES. 


* Rees * — "I 
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1ſt, The Court ſeemed to agree, That the Treſpaſs, which is 
ſuſtified, is not the Treſpaſs complained. of, fo2 that was thꝛow⸗ 


ing Materials there lying; this, which is confeſſed, is pulling 


down a Wall, 2dly, That when H. has a Right to abate a pub- 
lick Nuſance, he is not bound to do it owerly, and with as little 
Hurt in abating it, as can be; and therefoze was not anſwerable 
in this Caſe fo2 the Rolling into the Sea. Jn the Caſe of James 
_ againff Hayward, the Defcudant might have opened the Gate 
without cutting it down; yet the Cutting was lawful; and the 
Court denied Hill's Caſe, 3 Cro. 384. that Matter of Aggrava- 
tion need to be anſwered. But, 3dly, The Court held, That the 
Declaration was repugnant and inf 

—— towards the Building of a Houſe Erect, which is al- 
ready built. | 


Roſewell verſus Prior. Mich. 10 Will. IT. B. R. 


conſuevit : After Uerdit fox the Plaintiff, it was moved in Arreſt Liebts were 


enſible; there could not be 


of Judgment, that the Houſe was not ſald to be an ancient Meſ- ancient. 


ſuage, and the Defendant appeared not to be a Wrong:doer ; fo2 
one may ereck a Shed on his own Gzound againſt another's TUin- 
vows, if they are not ancient Lights. 3 Cro. 118. And all the 
Pꝛecedents of ſfopping Lights have it, either antiquum Meſſuagium 


02 antiqua lumina. 1 Cro. 325. Pop. 170. 2 Cro. 373. Yelv. 215. Cmſuevit after 
Sed per Cur. The Wow conſuevit ſmpoxts Uſage Time out of 


Mind, and we muſt intend, after Uervi#, That Uſage Time out —— U- 
age Time 


out of Mind. 


of Mind was proved; and fo indeed it was in this Caſe, fo2 
otherwiſe the Jury could not have found fo2 the Plaintiff. The 
Court ſeemed to think this Declaration would not have been good 
upon Demurrer. 


Dominus Rex verſus Roſwell. Hill 10 Will. III. B. R. 


vol. II. 8 p Roſe- 
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. Roſewell verſus Prior, Hill. 13 Will, DL. B R. 
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(6) N an Action upon the Caſe, fo; that the Plaintiff being ſeiſed 
2 I of an ancient Houſe and Lights, the Defendant had ereted, Cc. 
Nuſance, and whereby they were ſtopp d. There was a fozmer Recovery foz this 
| makes an Un- Erettion, and this Action was fo2; the Continuance; and the 
| der Lsfe 19 Cale was, Tenant fo; Pears erefted. a. Nuſance, and afterwards 
may have an müde an Under-Leaſe:to J. S. The Queſtion was, 'Whether after 
Action + A Recovery! againſt the ürſt Tenant kor Years, fo2 the Ereftion, 
? an Adlon would lie againſt him foz the Continuance after he had 
made an Under⸗Leaſe? Et per Cur', It lies; fo2 he transferred 
it with the oziginal Wrong, and his Demiſe affirms the Conti⸗ 
nuance of it: Me hath alſo Rent as a Conſideration foz the Con: 
tinuance, and therefoze ought to anſwer the Damage it occaſions, 
Vide Jones 272. Receipt of Rent is Apholding. 2 Cro. 372, 555. 
The Action lies againſt either at the Plaintiff's Election. 


Domina Regina zerſus Wigg. Paſ. 4 Ann. B. R. 


%% +» FNDICTMENT fo? keeping - Hogs: in ſome of the back 

Keepiogl 1q Streets of: London, contra formam Statuti. Mz. Whitacre 
City, » Nu- moved to quaſh it, becauſe the Swine are fozfeited by the Stat. 

ſance at Com- 2 W. & M. Sell. 2. cap. 8. ſect. 20. Ergo nu Jndittment lies, at 

b mon Law. fęaſt not contra formam Statuti; he compared it to the Cale of 

1 the Queen againſt Watſon, which was an Jnditment fo2 keeping 
| an Alchouſe, and held not to lie, becauſe there is another Remedy: 

| Curia; CUbere a new Penalty is applied foꝛ a Matter, which at 

I Common Law was an indickable Dffence, as in this Caſe foz 

keeping Swine in a City, which is a Nulance, either Remedy 

Where the muy be purſued; but where the Statute makes the Offence, that 

Statute makes Remedy muſt be taken which the Statute gives: And as to its 

tve Offence, being contra formam Statuti, that is Surpluſage z but if that was 

medy can be A Fault, they ſaid, they would not quath it, being foz a Nuſance, 

prion but he ſhould demur ; accodingly it was demurred to, and came 

tute gives; on in the Paper, and Judgment given fox the King. | Afterwards 

ocherwiſeofs gg, Whitacre moved to ſet aſide the Judgment, alledging Sur- 

fel. beer P2i3e. and Want of Notice. Sed non prevaluit; But no Counſel 
aappeared koꝛ the Defendant when Judgment was given. | 
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Oaths and Affidavits. 


Salloway werſus Whorewood. Mich. 8 Will. III. B. R 


PON a Rule to ſhew Cauſe, the Plaintiff offered ſeye-  ( * ) 10 
ral new Affidavits, and this Diverſity was taken, viz. mewing 
CUhere they contain new Matter, and where they tend Cauſe new 
only to confirm what was alledged and ſwozn when — : 


the Rule was made; in the later Cale they may be read, not in to Tuppore 
the founer. | the Rule, 


Dominus Rex verſus Jones. Hill. 8 Will. III. B. R: 
Tf, affidavits taken befoze Commiſioners in the Countty, ac- N 


coding to 29 Car. 2. C. 5. be expzeſled to be in a Caule de- ben bel. 
pending between A. and B. and there is no ſuch Cauſe in Court, Commiſſio- N 
they cannot be read, becauſe the Commiſſioners have no Autho- in o 8 
rity to take them, and there can be no Perjury; otherwiſe if there c. 2. . 5. 


be a Cauſe in Court, and this concerns ſome collateral Batter; Gul bia 


Court. 


Avis and Carter food in the Pillozy, and the Court would (63) 

J not allow their Afidavits to be read; Hill. 7 W. 3. B.R. But J ff. 
Mich. 4 Ann. B. R. a Motion was made to ſet aſide a Judgment perton pillo- 
fo2 Jrregularity on the Defendant's Affidavit; and Mz. Whitacre — may be 
objefed to the reading it, becauſe he was convitt-of Perjury. Et 
per Holt C. J. Muſt he therefo2e ſuffer all Injuries and have no 
May to help himſelf 2 Powell J. You ought to hade the Recon of 
Convittion in your Hand when you make this Objeckion. But per 


Holt C. J. It he had, it would be nothing to the Purpoſe, 


'S 
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OBLIGATION. 
Henderſon verſus Foſter: Hill. 3 W. & M. B. R. 


r Libris ſolvend', &c. and upon Oyer the Moꝛds of the Bond 

well. were, ſex trigint' libris, and it was held well, and no Ua- 
= riance ; fo2 it ſhall be all taken as one Wo2d, as tres vigint' 
dies Junii, was taken foz the 23d of June. 1 Cro. 261. 


(1) I. Debt the Plaintiff declared on a Bond, in trigint. & ſex 


Cromwell verſus Grunſden. Paſ. 10 Will. II B. R. 


(2) IN Debt upon an Obligation, the Plaintiff declared. Quod cum 
A | Robertus Erlin, primo die Julii 1674. per ſeriptum ſuum 
eim ond Obligatorium conceſſit ſe teneri & firmiter obligari in Quadragint. 
libris, &c. Et profert, &c. cujus dat. eſt eiſdem die & anno. Up- 
on non eſt factum pleaded, the Jury found the Dekendant made a 
Deed in hæc verba, and that was, in premid. vigin in qua- 
drans libris, dated the iſt of July, Anno Regni Car. 2. Millimo 
ſexcent. ſeptua' qto, and ſigned Robert Erlwin, condition d to 
pay 201. and if this be the ſame Deed, &c? Et per Cur. 
+ Bond made ff, The UGariance between the Name ſigned, which is Erlwin, 
oy lin, ud» and the Name in the Obligation, which is Erlin, is not material, 
Variance not becauſe Subſcribing is no eſſential Part of the Deed; Sealing 
material. jg ſufficient : The Bond is a Deed without it, and ſo it is ok the 
Pear of the King. Vide Yelv. 193. 217 
Iaſenſible Adly, The Court held the Mozds in premid vigin. and alſo 
— © the Anno Regni Car. 2. Millimo ſexcent. ſeptua* qto, to be 
void fo2 Jnſenſibility; and being inſenſible ſhall be rejected, the reſt 
being Senle without them. | 
Sum in the 3dly, They held that the TClo2d quadrans had been vold and in- 
Obe ein Cenſible, if it had ſtood by it (elf, as in Cale there had been no Con- 
in:o6ble dition, 02 if the Condition had been collateral ; but ſince it has re- 
Words, ex, lation to the Condition, they would take it to be explained by the 


Peirce Condition, and to ſignify 401. there being ſomewhat like quatuor 


Condition. 


02 quadragint. in it, and there are Caſes as ſtrong and of as odd 
_ Wows. Hob. 119. Quamquegenta fo2 5001. Yelv. 95. Cro. Car. 
147. Cro. Jac. 208. 1 Brownl. 62. 2 Ro. Ab. 146, 147. Hob. 19. 


doubted. In moſt Caſes where the Gent. oz Gint. oz the ” 02 
3 ept. 
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OBLIGATION. 463 

Sept. are right, the Obligation has been held well, Vide 
2 Jones 48. 1 Cro. 416, 418. 2 Cro. 338. | 

4thly, An impoſſible Date is no Date; and where there is no Impoſſible 
Date, the Plaintiff nevertheleſs muſt declare of it as made at ag. 
. certain Time, and it is better to reſt there without cujus dat. eſt Plaintiff muſt 
eiſdem, &c. 02 gerens dat. eiſdem; fo2 that ties it up to the declare of 
Bond mentioned in the Declaration, and ik that be taken to be maling. 
the expꝛels Date, then there is a Uariance ; and the Court held, 
That ik the Plaintiff's Declaration had been gerens dat. it hay 
certainly been naught, becauſe that could refer to nothing but the 01 
erpꝛels Date; but being cujus dat. the Court would intend it bf dertooa of 
the real Date, which is the Delivery, and not of the etpreſgeb< expreſs 
Date; becauſe that being inſenſible, and as no Date, it could not 7, h 
p20perly be applied to that. Vide 2 Yelv. 193, © the Detvery: 
And the Chief Juſtice denied the Cale 2 Cro. 136. and held, 
That if H. declares on a Bond, as bearing Date the 6th of May, 
he cannot upon non eſt factum give in Evidence a Bond bearing 
Date at another Day; but he may give in Evidence a Bond 
that bears Date the 5th of May, tho it was delivered at another 
Day, Adjudged. | 


—_ 


Wells verſus Treguſan. Mich. 7 Ann. B. R. 


EBT on a Bond kor 1001. Defendant demands Oyer ok. (3) 
the Condition, which was, Whercas the Defendant is trulp 7 Bond berg 
indebted to the Plaintiff in 501. Now the Condition is ſuch, cing « Debt) 
That if the Defendant do not pay the ſaid 50 l. on o2 upon, &c. gor to peu. is 
Then the Obligation to be void, Cc. and pleads, That he did nat 
pay the ſaid 501. The Plaintiff demurred and had Judgment, foz 
when the Condition recites a Debt, and after lays an Obligation 
not 2 pay it, tis in that repugnant, Vide 1 Sid. 105. 1 Lev. 77. 
39 H. 6. 10. a, 
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Occupant and Occupancy. 


Oldham verſus Pickering. Mich. 8 Will. III. B. R. 


Eſtates pur N Attachment ſur Prohibition the Caſe was byiefly thug : 
— * 4 Thomas Oldham being ſeiſed of a Meſſuage in the County 
for the Pay- of Cheſter, to him and his Amigns fo2 three Lives, died in. 
ment of teſtate without Childzen, leaving only Anne Pickering his 


_—_— Siſter: Adminiftration was committed to Margaret Oldham the 
IG given Plaintiff, whom the Defendant now ſues in the Spiritual Court 
ehereout ex- gf Cheſter fo2 Diſtribution, and to erhibit an Jnventozy, which 
prelly; "9" ſhe exhibited and omitted thereout the Eſtate pur auter vie, 
whereupon the ſingle Queſfion was this, TUhether an Eſtate pur 
auter vie be not diſtributable in like Manner, as Jnteſtates 
- Goods and Chattels are, accozding to 22 & 23 Car. 2. by Foꝛce 
of 29 Car. 2. c. 3. which enaits fo2 the Amendment of the Law, 
That an Eftate pur auter vie ſhall be deviſeable, and if no ſuch 
Devile 'thereof be made, the ſame ſhall be chargeable in the 
Hands of the Heir,” if it ſhall come to him by reaſon of a ſpectal 
Occupancy, as Aﬀets by Dilcent ; as in Caſe of Lands in Fee- 
ſimple; and in Cale there be no ſpecial Occupant thereof, it 
ſhall go ta the Erecutozs 02 Adminiſtratozs of the Party that 
had the Eſtate thereof by vertue of the Gzant, and ſhall be Aﬀets 
in their hands. | | 
And after a long Argument by Cheſhire fo2 the Plaintiff, and 
by Ward fo2 the Defendant, the whole Court, viz. Holt, Roke- 
by, Turton and Eyre, unanimouſly gave Judgment, That the 
Pyohibition ſhould ſtand, and that an Eſtate pur auter vie belong- 
ing to an Jnteſtate, was not diſtributable ; foz notwithſfanding 


the Amendment of the Law in this Particular, was only deſign⸗ 
ed fo2 the Relief of Creditozs; that if it came to the Heir by 
reaſon of a ſpecial Occupancy, it ſhould be in his Hands Aſſets by 
Diſcent, that is, liable to the Payment of thoſe Debts where the 
Heir is chargeable, and of thoſe only; but if there was no ſpe⸗ 
cial Occupant, then it ſhould go to the Erccutozs oz Adminiſtra- 
tozs, i. e. they ſhall be in the Room of the Occupant, and it ſhall 
be Aſſets in their Hands, 1. e. they ſhall be bound to pay the 
Debts of the Deceaſed to the Ualue thereof ; ſo that it is not ſo 

4 much 


. 


Offices and Officers 465 


much as Allets to pay Legacies, except ſuch as are deviſed par- 
ticularly thereout, the Statute making it Aſſets only fo2 this par: 
ticular Intent, to pay Creditozs; and no Debts appearing in 
this Caſe, the Adminiſtrato2 is as it were the Occupant; ' and 
ſhall not be compelled to make any Diſtribution thereof, as he 
hall of Goods and Chattels, accoding to 22 & 23. Car. 2. 
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Jones verſus Pugh. Mich. 3 W. & M. B. R 
"A ASE fo? diſfurbitg the Plaintiff in his Office of Uicar-, ( 
general, 4 Special'Uerdi# wds found, viz. Chat the aan 05 
Biſhop of Landaff granted the Office of Ctcar-generat granted to 
to the Plaintiff and J. S. habend. conjunctim & divi- 5 
ſim, exercend. per ſe vel ſufficien. deputat*. It was objeted, That * far- 
a judicial Office could not be granted to two; foz{if- they differ; vive, vnlets 
nothing Can be done: Anſwer, That map be laid of four Judges, _— 4 
as in B. R. and in miniſterial Offices, as two Sheriffs: The 
Court held the Szant good, and ſaid, If an Office be granted to 
two, and one dies, the Office does not (urvive, but determines ; 
as if two Sheriffs, and one dies, the other cannot aft; other⸗ 
wiſe if granted to two and the Survivo? of them. 


Dominus Rex verſus Kemp. Trin. 7 Will. III. B. R. — 
hy Gs n a 8 3932 | 1 10 a Rim arancs 
A Scire Facias was byought to repeal Letters Patent, where. u Oro 
Aby King Charles the Second granted to the Defendant 7e, 


Kemp the Dffice of Searcher in the Pozt of Plimouth. The and atccr- 
Cale was, King Charles II. had granted this Dffice. to A. du- wards grants 


the ſame ro E. 


rante beneplacito; and afterwards by other Letters Patent, re- co commence 
citing the firſt, granted it to B. fo2 Life, to commence after the f-rb- 
Death, Surrender, oz Fozkeiture of A. Afterwards B. ſurren- g, . 


render, or 


\ Dered to the King, who in conſideration of the Surrender, grant- Forfeiture of 
ed the Office to the Defendant Kemp, to commence after the d. be ter 


Grant is 


Death, good, 


rendered. 


—_—_ cw — 
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Death, Foxeiture, Surrender, oz other Determination of the 

Eftate of A. | DARES 
It was objexed, That the Patent and Gzant to B. was void, 
becauſe A. 5 Effate, being at Will, could not be ſurrendered no2 
foxfeited. Alta an Eſtate of Freehold cannot depend upon an 
office at Win Et per Cur. An Cſtate at Will in Lands cannot be ſurren: 
is ac the Will dered, becauſe tis determinable by the Will of either Party; but 
and nor of luch an Dffice at TUill is not pꝛoperly at the Mill of both Par⸗ 
the Porcy,and tieg, but at the ill of the King only ; the Party cannot deter: 
may de 127- mine his CUill, but by Surrender; fo? if it be an Office of Trutf, 
a meer Fozbearance to execute will be an Offence, and fineable; 
and Surrender is the conſtant Pzaitice in ſuch Caſes, So did the 

Chief Juſtices Hale and Scroggs. 
King's Te-. Adly, Jt map be laid foxteitable- in ſome Meaſure, and the 
nant at Will King's Tenants at Mill may be kald to fozfeft; fo? in Caſe of 
may bete: Forfeiture, the King will be infozmed by Jnquiſition befoze he de: 
muſt be an termine his Clill, and then upon the Return of the Jnquiſition 
uiſition. the Office is fozfeitedz but if it were an Eſtate fo2 Life, there 
| muſt be a Scire Facias to. repeal the Letters Patent. 

3dly, Jf the King had turned out A. the Gzant to B. may take 
Effet, tho not immediately, yet after the Death of A. and the 
Bing ſhall appoint another in the mean Time, 
A Freehold Athlp, That a Freehold of Lands cannot be granted to com:- 
7 fue may mente in futuro, 92 depend upon an Eſtate at Will; but a new 
be in Rent Dfffice, oꝛ a Rent de novo, map be created ta commence in fu- 
2 or in turo, &c. f02 tis the Creature of him that makes it; and it is 
n Ger. na otherwiſe in being than it is in Gant. And the King doth not 
grant a Reverſion, but in Reverſionz and that not in roſpet of a 


particular Eltate, but becauſe he is pleaſed to grant in futuro. 
Culliford verſus De Cardonell. Hill. 8 Will. Ill. B. R. 


OY, N Debt on an Obligation; on Oyer the Condition was, That 
by Beru t I. whereas the Defendant was made Deputy to the Plaintiff 
Principal to inhis'Ofice, if he pap the Plaintfff half the Profits, then, &c. the 
bs Progr Defendant pleaded the Stat. of 5 & 6 E. 6. Et per Cur. This 
tte Offics, Bond is not within the Statute, becauſe the Condition is not to 
good, pay him ſo much in Gꝛoſs, but half the Profits, which muſt be 
ſued foꝛ in the Puncipars Mame; fo2 they belong to him, tho 

- - @ Share is to be allowed to the Deputy fo his Ser- 


8 


Offices and Officers. 
Saunders verſus Owen. Trin. 10 Will III. B. R. 


N an Afſize of Novel Difſeiſin fo2 the Office of Clerk of the 
Peace of Kent, the Recognitozs found a Special Uerdtt, 


(4) 


Cuſtos Rot ulo- 
run may 2 p- 


viz. That the Earl of Winchelſea being Cuſtos Rotulorum of point che 


that County, made P. Owen Clerk of the Peace, to hold at his 


Clerk of the 
Peace withs 


Pleaſure, by TUriting under his Hand and Seal; and becauſe the out Deed. 


Juſfices of Peace at Seſſions ſcrupled to admit him upon this 
Paper, the Low Winchelſea came into Court, and ſatd, 1 no- 


minate P. Owen to be Clerk of the Peace according to Act of Par- 


liament. | 

And the Court held, That it always belonged to the Cuſtos Ro- 
tulorum to nominate the Clerk of the Peace, but the Clerk of 
the Peace was removeable when ever the Cuſtos was removed 
oꝛ changed; and mozeover was removeable at the Till of the 
Cuſtos till 32 H. 8. which makes him to continue in quouſque 
the Cuſtos ſhall continue in: Mow by the late Ac, he is to con- 
tinue fo2 Life; and tho' the Mods be, Give and Grant to him; 
pet it is only an Appointment, and conſequently may be without 
Deed : That it cannot be a Gꝛant from the Cultos, oz enure as 
ſuch, is plain, becauſe the Cuſtos is only at Uill; and he that has 
an Office at CUill, cannot make a Ozant fo2 Life, becauſe there 
is no oziginal Eſtate ſufficient to bear it; therefoze this muſt 
enure as an Appointment, oz the Execution of a Power given 


by the Statute; like a Power to an Executoz to ſell, oz a Te- Whatever is 


nant fo2 Life to make Leaſes; the Conſequence of all which ts, 


to take Effect 
out of an Au- 


That this was a good Appointment, tho' without Deed; fo? chority, or by 
whatever is to take Effet out of a Power oz Authozity, oz by Way of Ap- 


Cay of Appointment, is good without Deed ; otherwile where 


pointment, is 
good without 


it takes an Effet out of an Jntereſf, and is to enure as a Gzant; Deed. 


koz then, if it be of a Thing incozpozeal, it muſt be by Deed, 
Held upon a TUrtt of Ctr02 of a Judgment in the Common Pleas. 


Anonymus. | Mich. 11 Will. Ul. B. R. 


Erjeant Darnell moved againſt the Clerk of the County- 
Court fo2 granting a Replevin without taking a Bond oz 
Surety of the Plaintiff to pzoſecute 5 but the Court made no 
Rule, becauſe it was a ſfale Cauſe of Complaint near two 
Pears ago; beſides, twas only a ſingle Jnſtance; but the Court 
ſaid, that when it grew into a Pzaffice, as if a Sheriff conſfantly 
oz frequently uſed to let Perſons at large without Bail, then it 

is an Abuſe of his Office, and the Court will interpoſe. Per Cur. 
Holt abſente Bꝛing your Action. : 


Val, II. | J Go- 


EEY 


922 — —— — — 
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Godolphin verſus Tudor. Mich. 3 Ann. B. R. 


(65) CJR William Godolphin being Audito2 of Wales made a De⸗ 
e p puty quamdiu ſe bene geſſerit, who by Articles of Agreement 
certain Sum between them, was to Have the Fees, and in Conſideration 
2 of che thereof, to pay Sir William 2001. per Annum, and fave him 
o , harmleſs. In Debt on the Bond foz Perfonmance, Judgment 
good; bur was given againſt the Plaintiff: 1ſt, The Court held this an 
where iris Dee within the Stat. 5 & 6 E. 6. c. 16. Hi 
rion to the 2dly, The Court held, That where an Office is within the 
Szlacyor Pro- Gztatute, and the Salary is certain, if the Pꝛincipal make a De- 
is, void. putation, reſerving a lefſer Sum out of the Salary, tis good : 

Oo if the Pzofits be uncertain, ariſing from Fees, tf the Jzin- 
cipal make à Deputation, reſerving a Sum certain out of the 
Fecs and Profits of the Office, tis good; fo2 tn theſe Caſes the 
Deputy is not to pay, unleſs the JPyofits riſe to ſo much; and 
tho' a Deputy by his Conſtitution is in Place of his Pzincipat, 
yet he has no Right to the Fees, they ill continue to be the 
Paincipal's ; ſo that as to him, 'tis only reſerving a Part of his 
own, and giving away the reſt to another; but where the Reſer- 
vation 02 Agreement is not to pay out of the Pꝛofits, but to pay 
generally a certain Sum, it muſt be paid at all Events, and ſuch 
Bond is void by the Statute, | 


Lee verſus Drake. Trin. 4 Ann. B. R. 


3# 4 ASE, wherein the Plaintiff declared, Quod cum diu extitiſſet 
CRT oe Clerk of ſuch a Pariſh, the Defendant diſturbed him in the 
in the Exer. Exercile of his Dffice, and hindered him to fit in the Clerk's 


ome > ed, That this was rather a Service oz Jmployment than an Ot. 
fice ; that if it be an Office, ft is Eccleſiaſtical, fo2 of common 
Right the Parſon appoints the Clerk, and the Court will not in⸗ 
tend a Cuſtom; and unleſs a Clerk comes in by the Election of 
the Pariſhioners accoding to Cuſtom, he has not a tempozal 
Right ; and the Court will not grant a Mandamus ko; a Clerk, 
without an Aﬀidavit that he is appointed by the Pariſh. 2dly, Jt 
does not appear that any Fees appertain unto this Office, and 


i | no Adion lies at Common Law koz Diſturbance in the En- 
| | joyment of a Seat in the Church, without a tempozal Kight, 
i and ſo it ic here. Adjournatur. g 


1 1 2; 3042 nee 


ciſe of the Seat, per quod he loſt the Pzofits of his Office. Jt was objeck⸗ 
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Olfice for the King 


Layton contre Marlote, Mich. 2 W. & M. In Cine. 


love the Marden of the Fleet, an Jnquiſition was found, — 

and the King granted the ſald Ochce to Layton: and not Poines well, 
the Commiſſioners 'y the Szegt Seal refuſed to ſeal the l ons 

ſame, being of Opinion that the Jnquilition was void, and ought may be ſup-.. 

to be quaſhed, becauſe it does not find what Eſtate Manlove had in plied byMeliwe 

the Dfficez koz there are two kozts ok Inquilitions, the one to ne 

infozm, and that neev not be ſo certain, Mo. 368. the other to defective in 

veſt and entitle the King to grant, and that muſt be certain. 1 

Jones 71, 75. 3 Cro. 995. And here no cettain Eſtate is found ta 

veff, and Melius inquirendum cannot fupplp this Defets- fo2 

where an Inquiſition is defefive and uncertain, that cannot de 

ſupplied by Melius Inquirendum; but where it finds ſome Points 

and not others, and that which is kound, is well found,” there 

may be a Melius Inquirendum. Per Holt C. J. pollexfen C. J. 

and Nevil J. * een ee eee P 


JE RAL. voluntary Eſcapes being committed by Man- ( * ) 


Linch verſus Coote. Hill. 8 Will. III. B. R. 


1 koz Life, Remainder to his firſt Son in Tall, 7:1) . 

1 Bemainder to J. S. in Fee: Tenant koz Life is attainted'o 5 . 
High Treaſon, and dies without Ile. It was objecked, That wanderte 5. 

the whole Eſtate being veſted in the King by 33 H. 8. without io Fee; Ast. 
any Office finding the Special Batter, he in Remaindet cannot gie — 
enter, fo2 the Statute veſts it in the King like a general DMce ; enter oa the. 
and ik a general Offite had been found, it would have been ſuppoſed 1 

a Fee. Holt C. J. No other Eſtate veſts in the King by vertue of G. 4 
the Ac of Paritatnent, than the Party attainten had; juſt as if a found 4 | 

ſpecial Office had been found : And thetefoze in this Caſe, as in cdi Fee 
that, the Remainder⸗Man map enter on the Ring, his Eſtate 

being determined, fo2 the Statute ſaves the Rights of others ; 

otherwile where an Office finds an Eſtate in Fee in the Party at- 

tainted; koz then it muſt be avoided by Traverſe , 02 Amoveas 

manum. Vide Dyer 335. b. Hob. Sheffeild and Ratcliffe, Moor 109. 

3 Cra. 640. Dy. 354. pl. 230. | 1 
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Orders of Juſtices of the Peace. 


[Vide Titles, Apprentices, Baſtards, Fuſtices of 
the Peace, Poor, Seſſtons.) 


* 


inter Inhabitan* Dumbleton ard Beckford. Paſ. 
| 7 Will. IL BR 


= 7» Na Certiorari was returned an Oꝛzder of Seffions 
— 7 in Gloceſterſhire. 9 Girl of near thirteen Pears old 
becauſe Fa- had been at Dumbleton in the ſaid County, and had 
ther laſt ſer- always lived there with her Gzandniothet; her Father 


fled chere, il. ing legally ſettled at Beckford in the ſame County: She wanting 
| Relief, was by the Oꝛder charged on Beckford, becauſe her Father 
was ſettled there. Et per Cur. The Ozder muſt be quathed; ko 
tho? till eight Pears Childzen are counted Nurſe-childzen, yet 
they muſt afterwards have Maintenance from the Pariſhes where 
they themſelves are ſettled, and fo2 any Thing appears ſhe may 

have gained a Settlement. | 


Anonymus. Mich. 5 Will. III. B. R. 


in Ce te IF an Apprentice be diſcharged from his Maſter, the Statute 
diſcharge requires that the Diſcharge be under the Hands and Seals of 
Appreneies, four Juſtices of Peace; but in a Certiorari to remove the Der, 
change under tis (ufficient in the Return to take Notice of the Oꝛdet fo made; 
Seal need nor los tis not neceſſary to certify the Diſcharge it ſelf, 

be returned. | | 3 


Dominus Rex verſus Randall. 


fad P a Certiorari two Owers were removed from the Seffons 
— — of Middleſex ; the iſt whereof recited, That whereas R. Ran- 
an Alchouſe dall had lately taken a Houſe at Hoxton, Deſigning to ſell Ale 
licenced, 4» and Beer there; and whereas the Lzouſe Had never been inha- 
order. blted but by Merchants and Men of Quality, and there were 
Alchoules enough in Hoxcon already, therefoze tis ozdered that 


4 no 


Orders of Juſtices of the Peace. | 


— — —— — - 


no Licence be granted to any Houſe in Hoxton wherein Ale was 
not fo2merly ſold, and that no Licence ſhould be granted to Ran- 
dall: The ſecond Oer recited, That whereas a Licence was 
ſurreptitiouſly gotten . by Randall from two Juſtices, of Peace, 
that yet his Houſe ſhould be ſuppꝛeſſed ffom dꝛawing of Ale : And it 
was moved to quaſh theſe two Ozderg, becauſe by 5 & 6 E. 6. c. 25. 


the Quarter-Seſions cannot controul two Juſtices of Peace in 


this Affair. Per Holt C. J. This difference has been taken: It 
Authozity be given to two Juſtices of Peace to do an Ac, and 
from that At there is no Appeal, then it may commence at the 
Seſlions ; but if an Appeal be given, then they cannot begin at 
the Seſſions, as 43 Eliz. and 18 Eliz. till 3 Car. 2. But the 
true DObſefton here is, That except foꝛ Diſozder the Juſtices of 
Peace cannot at their Seſſions, ſuppzeſs an Alehouſe licenced by 


two Juſtices of Peace; and the Oer was quaſhed. 


Dominus Rex verſus Gately. Mich. 7 Will III. B. R. 


05 a Certiorari it was moved to quaſh an Oꝛder of Sellions ,, (4) 


ower to diſ- 


fo2 the Diſcharge of one Edward Green from his Appꝛentice⸗ charge Ap- 


| ſhip to the Dekendant Gately ; the Fat was, That Gately was a 


ountebank, and being at a Place in Yorkſhire, where he 


prentices, ex- 


tends only to 
ſuch Trades 


kept a publick Stage, Green was by Indenture bound Appꝛentice as ace ſpecial- 


to him in this Banner, viz. to Robert Gately, Surgeon, to 


learn the Trade he now uleth; and immediately he went upon the 


Stage, and ever ſince continued in the Jmpfoy 5 after which, 
being with his Yaſter Gately in Middleſex, he complained to the 
Juſtices that his Maſter did not teach him the Trade, upon 
which they diſcharged him; this being done, Green ſet up the 
Trade of Yountebank himſelf ; Pꝛ. Northy moved to quach the 
Ozdet, the Juſtices being willing, becauſe they were impoſed up⸗ 
on: iſt, He excepted to the Fozm of the D2der, that they ozdered 
the Servant to be diſcharged from his Maſter, whereas the Dil- 
charge ſhould be mutual. 2dly, Becauſe the Stat. 5 Eliz. in diſ⸗ 


charging Appꝛentices is confined, and extends only to Appzen- 


tices mentioned in that Clauſe, and there neither Surgeon no2 


Mountebank is mentioned: And tho' a Surgeon may be a Trade 


within the Statute, which a Man cannot exerciſe without ſerving 
an Appꝛenticeſhip to, becauſe that Clauſe of the Statute is gene: 
ral ; pet this part of the Statute relating to the Qiſcharge of Ap- 
p2entices, extends only to Trades there mentioned. Per Cur'. fs 
to the firſt, the Diſcharge of the Servant is by Conſequence a 
Diſcharge of the Baſter ; and as to the ſecond, The Clauſe of 


the Statute relating to the Diſcharge of Apprentices, is general, 


and goes to all manner of Appꝛentices, even to thoſe of Ber: 
chants, as it was adjudged in Hawkſworth's and Hillary's Caſe, 
i Saund. 314. But afterwards the Court was of Dptinton, that 

e 


ly named in 
cho Statute. 
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2 the Power of diſcharging reaches only to the Trades mention- 
ed in the Statute, among which a Surgeon is not mentioned; 

foꝛ that tho as to the ſerving ſeven Years Appzenticeſhip, a Sur⸗ 

 +eon comes under the general Terms of Arts and Pyſteries; 
pet the Power of diſcharging reaches only to the Trades partj⸗ 
kularly mentioned, and this Point was not ſtirred in Hillary's 
'Cafe; and in Watkins s Cale 2 Keb. 822. Hale C. J. wigs of 
another Opinlon. „ i 


Inter inhabitam Paroch? Ofwell aud Woking. Fal 


hid. I A Oxdet was made upon Appeal, ſetting" fozth, That by 
Seſſions may 


afficm or 


quaſh,but not between the Pariſhes of Woking and Oſwell, a poo2 Perſon 
ſuperſede an was removed to Oſwell, and that upon Complaint of the 
8 Or. Church⸗wardens of Oſwell, the Sellions ozdeted their Ower to 
f be ſuperſedcd, and that the Perſon ſhould be removed to Waking 

- Aforeſad z/ and it was objeſted, That the At of Parttament only 

gives the Sefffons Power to affirm o2 quaſh, but not to ſuperſede 

un Ozder, oz to ſuſpend it foz a Time; and that the Cale befoze 

them being/fs2 the Pariſh ok Woking, an Dwer made by them 

koꝛ another Pariſh not concerned, viz. the Pariſh or Waking, 

"muſt de void, and that the Mond aforeſaid would nat help it, be- 

kaufe Oſwell was the Parich laſt mentioned. Per Cur'. Superſeding 

is not a pꝛoper Wow, koz there is a Difference between a Super- 

ſedeas und a Repeal: A Commiſſion ok Oyer and Terminer that 

is ſuperſeded, may be revived by Procedendo, without granting 

a new Commiſſion, but that cannot be in the Caſe of a Repeal, 

tho this Mo is commonly uſed by Juſtices of Peace upon ſich 
»Occaſions; and then there is a plain Difference between Waking 

und Woking, fo2 by what appears they may be two diſtinck Pa⸗ 

riſhes: But no Judgment was given, fo2 the Canſe was referred 


* * 


to a Judge ok Alſize. 


Aer 0 Inhabitants of the Pariſhes of St. Nicholas and 
Nei St. Helen. Trin. 8 Will. III. B. R. | 


(6) Mus Dyers were made fo2 ſettling one Rice, a pooz Man, 
Where No- --F ' the firſt by two Juſtices, the other by the Seſſions on Ap⸗ 
--ſunes. Peal, confirming the  fozmer ;, the Fa was, Rice being ſix 

 -Peats ago legally ſettled at St. Nicholas, clandeſtinely came into 
the Pariſh ok St. Helen, and lived there without giving Notice 
To the Officers of the Pariſh of St. Helen during all that Time; 
they ſent him back to the Pariſh of St. Nicholas, &c. And the 
"Queſtion was, Whether living in St. Helen's ſa long as fir 


the Der of two Juſtices, upon a Controverſy befoze them 
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pears, ſhould not induce the Court to pꝛeſume Notice and other 
Things requifite well done to gain a Settlement? Et per Cur. 
Mo Perſon, that is not a removeable Perſon, is to give Notice; 
as he that rents a Tenement of 101. per Annum, a Servant, 
&c. need not give Notice, becauſe they cannot be diffurbed : 
In this Cale, if it had appeared upon the Ower, That the Pa⸗ 
riſh of St. Helen had taken J2otice of him, and looked upon him 
as one of the Pariſh, as by relfteving him, making him an Df- _ 
ficer, &c. there after ſo long a Time, we would have pꝛeſlumed 
Notice given, becauſe the Notice need not be exackly pzoved; for 
the Church-warden to whom it was given, and the UUitneſſes 
atteſting the Matter may be dead; but here tis returned on the 
Ower, that he clanveſtinely removed himſelf, ſo that he might 
caſ:ly continue in the lame Manner; wherefoze in ſuch Caſcs we 
— conſtrue the Statute ſtrictly; and therekoze the 577 was 5 
confirmed. 


Inter Paroch' Trobridge and Weſton. Mich. 
8 Will. III. B. R. 


T was moved to quaſh an Oꝛder of two Juſtices, which re- ( 7 ) 
cited, Whereas B. is, as we are credibly informed, the Place ge 
of his laſt legal Settlement, not averring, that it was the Mace of Place of legal 

his laſt legal Settlement, as it ought; fo2 that the Statute ſaps, eat, 

the po02 Perſon ſhall be removed to the Place where he was laſt 
legally ſettled ; and it was quaſhed. 

Note, Mich. 3 Ann. B. R. it was held, That legal Settles 
ment, and laſt legal Settlement are the ſame Thing, becauſe by 


every new Settlement the Precedent is diſcharged. 


Anonymus. Mich. 8 Will. II]. 1 - 


A Omer was made by two Juſtices to remove a poo2 Per- W 
ſon, and Exception was taken, That it did not appear by need not be 

the Oder, that the Juſtices were of the Diviſion, oꝛ that either by Juſtice: of 
of them was of the Quorum: The laſt was held a good Excep- ** . 

tion, but the firſt over-ruled, fo? in that the NNE is only di 


reno. 


Inter Inhabitan” Chittinſton It Peart. Mich. 
| 8 Will. II B. R. | 


N Dwer fo2 Removal of a poo? ne was quached, (9) 
becauſe it was not ſaid that one of the Juſtices was of the 
Quorum; Holt C. J. ſaid, This had been doubted, and perhaps 
ad⸗ 


11 


3 
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— adjudged otherwiſe bekoze; but that he was of a different Opt. 
_ ; "uy this being a ſpecial Authozity, it muſt appear to be 


Dominus Rex verſus Dobbyn. 


(10) N Ozder of two Juſtices was quathed, becauſe it did not ap⸗ 


mig e cb FA pear they were Juſtices of the County, oz ko: the County, 


ding in the 
County, not hut only reſiding in the County. 


enoug 


Dominus Rex verſus Turnock. Mich. 8 Will. III. B. R. 


O. % FNDICTMENT fo? refuſing to relieve and maintain Eliz. 
upon 43 l. 1 the Mike of his Son John Turnock, accoding to an Oper 
« 2. muſt be Made in the Seſſions, which Oꝛder was ſet foꝛth in the Jndiament 
— ws; in hæc verba, viz. Ad generalem Seſſion' Pacis tent. apud Marlb. 
T in & pro Com. Wilts, &c. and at the Motion of M2. Eyre, the 
Jnditment was quaſhed; becauſe the Oꝛder was only ſaid to be 
made at the general Sefſſons, and not at the general Quarter⸗ 
Seſſions, fo2 the Quarter-Seſſions are appointed by 2 H. 7. c. 4. 
tho” it appears by the ſame Statute, that there may be a general 
Seſſions at other Times, and 43 Eliz. c. 2. ſ. 7. appoints ©2- 

ders in theſe Caſes to be made at the general Quarter-Seſſions. 


Inter Inhabitan' of Much-Walcham and Peram in Eſſex. 
| Mich. 8 Will. III. B. R. 


(12) R. Comyns moved to quaſh an Ozder of Seſſions fo2 the 
— ak Settlement of a Baſtard Child of E. L. She being big with 
illegal Order Child, a little befoze her Delivery, was removed by the Ozder of 
2 233 two Juſtices of Peace, from Much-Waltham to Peram; befo2e 
ſcrelad in A, the next Selons the was delivered at Peram of a Baſtard-Child : 
At the Seflons Peram appealed, and the Juſtices adjudged the 
.. Woman to be laſt legally ſettled at Much-Waltham, and o2dered 
her to be ſent back thither ; after which an Oꝛder was made fo? 

ſettling the Child at Peram, which Comyns moved to quaſh, be: 
cauſe, tho' regularly Baſtards muſt be maintained where boꝛn; 
yet in this Caſe, where there ſeemg to be a Contrivance, it ſhall 
not be ſo, as in Tuming's Cale, 2 Bul. 349. Whenſoever an Oꝛder 
is reverſed, all Things happening ſubſequent thereunto, ſhall be 
avoided thereby: This Child, being bozn pending the D2der, ſhall 
be eſteemed in Law to be bon in that Pariſh, whereunto the Mo⸗ 
ther on the Appeal is returned back; the Court ſeemed to agree 
this, and a Rule was made to ſhew Cauſe, but none was ſhewed. 


The 
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and John Gould, two Juſtices of the Peace of the ſaid Coun⸗ nor (end to- 1 


Inter the Inhabitants of the Pariſh of Chittinſton and 


—_ —— ttc. 
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—— 


The Caſe of the Pariſb of Amner. Mich. 8 Will. III. . R 
1 Caſe was, At the Complaint of the Church wardens 12 1 


Seſſions on 


of Terrent-Keinſton in Dorſetſhire, to Sit John Morton Appeal can. 


ty, concerning a poo2 Man and his Wife ; they the ſaid Juſtices m pin. q 
adjudged him to be laſf legally ſettled at Tirrin-Crawford, upon | 
which they appealed ; and there it was owered, That it appear- 1 
ing to the Seſluons that he was laſt ſettled at Amner, therefoze 

they diſcharge Tirrin-Crawford, and azder the poo? Man to be re- 1 
moved to Amner: This was quaſhed upon the Motion of Mz. Ser⸗ 
jeant Gould, becauſe this was to make an oztginal Oꝛder, which 1 
the Juſtices at Seſſions have no Power to do; they might have 
reverſed the firſt Dwyer, and ozdered the Party to be carried back 
to Terrent-Keinſton, but they. could not remove the Party ta 
Amner, a third Pariſh, who was no TUays concerned in the 
Ozder oz Appeal; and if they are really chargeable with it, it 
muſt be at the Complaint of Terrent-Keinſton to two Juſtices of 


© Kon - 
* 
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Penhurſt. Mich. 8 Will. III. B. R. 


MN Omer was made to remove a poo? Perſon from Chittin- 6 ( is 3--. 

A ſton to Penhurſt, and this was quathed, becauſe twas not ben vo Jagt. 
id that one of the Juſtices was of the Quorum: Holt C. J. ces of the 

ſaid, That ſome indeed had been of Opinion that an Ozder was + ng 
good, notwithſtanding this Omiſſlon, and perhaps it has been ſo uad. 
adjudged; but he was of Opinton, That this being a ſpecial Au: 
thozity to Juſtices ont of Seflions, it ought to appear that that 
Authozity was exactly purſued. 


— 
_ 
1 3 — * g 
_ X 


Dominus Rex verſus Matthews. Hill. 8 Will. IL B. R. 


MS Mountague moved to quaſh an Owder fo2 matntatning. | ( '5 ). 
a Baſtatd-Child : 1ſt, Becauſe *twas not ſad the Child aa 
was likely to become chargeable: And 2dly, The. Defendant Order. of 
was ozdered to pay 18d. per Week indefinitely, without limi⸗ — ; tag 
ting any certain Time: Shower anſwered, That no D2der fe- cher mutt be 
lating to a Baſtard⸗Child can be quaſhed, except the reputed Fa- _ in 
ther be pzeſent in Court, quod Curia conceſſit; however this be: 
ing a hard Caſe, a Rule was made to ſhew Cauſe; and being 
ſtirred again the next Term, the Court would not quaſh it, till 
the reputed Father came into Court ; and the firſt Erception was 

Vol. II. | K ver- 
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oyoer⸗ruled; koz tis ſelf-evident, That — Ballard Child is 
* to 175 hn. f | II 


Purall' c FY Hill 8 will ul. B, R. 


(ie. A Order upon H. fo2 maintaining bis Hunte, * 
quathed ; becauſe it was recited to be made ad Generalem 


Seſſionem Pacis, and not ad Quarterialem. e 4 dn 
ing to the aal Co 8. 0 unn dees 050 03 | 


Inter the Inhabitants 5 -Talbur ty the Hank 15 Eo. 
ſton in Scropton. Hill. 8. Will. III. B. R. 


A Odder was made by two Jultices of the Peace in Detby 
Nothing wi ſhire, to remove Robert Floud to. Foſton in the Pariſh of 
Notice in Scropton. Upon Appeal the firſt Oder was quaſhed, and. the 
writing to Party oꝛdered to be removed to Talbury, and the Patter of Fat 
none che being now ſtated ſpecially to the Court; the Caſe was, .. 
is not ſpeci- Floud was bon in Talbury, and ſerved ſeven Years Apprentice- 
N ” + ſhip there, which ended in the Year 1693: Since 1693, he lived 
| in Foſton and other Places out of the Pariſh of Talbury, and the 
'/Black(mith- that lived at Foſton dying, and the Inhabitants 
wanting one, in 1694 Floud went thither and rented the Shop 
and a Chamber of the Tidow of the fozmer Blackſmith fo2 a 
heat, at 52-1. per Annum, with the Conſent. of the Batliff of 
the Low of the Manoz: Here he wozked publickly, was publickly 
imployed by the Pariſhioners, and particularly by the Bailtff of 
the. Lozd of the Mano2, the Alcar, and the Juſtice of Peace; 
and now having never.giben Matice, no2 rented a Tenement of 
101. per Annum, 02 exerciſed any Office; the Queſtion was, Whe- 
ther this publick Tap of living was not tantamount and equiba⸗ 
lent to Motice in wziting, which was only deſigned to pꝛevent 
clandeſtine Entries and Livings, Et per Cur'. This publick Mo⸗ 
tice taken by the Pariſh, might perhaps have ſatisfied the Stat. 
1 Jac. 2. but there being Doubts concerning the Notice pzeſcrt- 
bed by that Ac, the 3d and ath W. & M. c. 11. was made to er- 
plain it, and this later Statute hath particularized the Motice, 
and what ſhall be tantamount to it, and what not; but thts is not 
among the Particulars of the Statute, {oz which reaſon the Oz: 


der was * 
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Harton's Caſe. Hill. $ Wil III. B. R. 


J2 Ozder was made by five zullices to maintain a Baſtard⸗ (18) 
Child z and it was objeed by Broderick, That the Complaint 9/9 ver 
ig not ſaid to be by any Pariſh o2 Officers there, but only of A che Hands of 
Town which may include ſeveral Pariſhes ; but the Court held that ran ee | 
weil enough. diy, That the Dwder is under the Hands of five. 
Juſfices, whereas it ſhould be only the two next ; but the Court 
held that well, fo2 the Statute is not reſtritive to two, but there 
muſt be two at leaſt. zdly, That it does not appear that 
either of thoſe was a Juſtice ok. Quorum; upon this it was 
quaſhed, but the * Was * to * at the next Sel⸗ 


ſions. 


Inter 1 Cockficld and Boidkead:.. Hill. 
8 Will. III. B. R. 


Ax TALBY was by Omer removed from Cockfield to Gag . 4 
| Boxſtead ; and this Over being appealed from, was confirm-- 

ed at the Seflions ; but the Seſſions after that made an Ozder of 
Review, and quached the foymer Oꝛder of Seſſions, becauſe made 
by Surp2i3e. Et per Cur*. The Oꝛder of Review muſt be quaſh-- 
ed; fo2 the Juſtices . no Power after the firſt Seſſions, 


| Dominus Rex * Harding. $ Will. UL. B. R. 


A Certiorari was diretted to the Lom Mayo? and Julfices of. £39 J.. 
Peace of London, tu remove an ©der ; befo2e Filing where- not refer 
of a Procedendo was payed : The Fact was, the Servant of one _ 15 2 
Harding complained to the Seſſions, that her Paſter was in ar- 6, znocher 
rear to her fo2 Mages: On hearing the Batter, both Parties 

agreed to refer it to Sir Thomas Lane, late Low Mayoz, to be 
determined; which was done accowdingly by Dꝛder of Seſſions: 

He made an Award oz Der, but befoze RKepozt made thereof, 

this Certiorari was now bought, whereon a Procedendo was 

now pꝛaped. Et per Cur', A Judge of Niſi Prius, by Conſent of 
Parties, may make a Rule to refer a Cauſe, but the Seſſtons* 

cannot do ſo, tho' by Conſent : They may refer a Thing to ano- 

ther to examine, and make repozt to them fo2 their Determina- 

tion, but cannot refer a Thing to be determined by the other: 

And 3 the Certiorari was filed and no Procedendo gtanted. 
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Inter the Inhabitants of the Pariſh of St. Mary le More 
and Heavy-Trec in Devonſhire, 


(+1) Pac was ſettled at Heavy-Tree, and afterwards went into 
3 : the Pariſhrof St. Mary le More in Exeter, and took a Houſe 
of Paciſh- there of one Pound per Annum, wherein he lived a Pear and a 
— Half, and paid the Rates and Taxes due fo? the ſaid Houſe ; and 

the Jnſtices at Seſſſons held, That the Rate foz a Houſe, with- 
out a Rate on his Perſon, was not ſufficient to make a Settle- 
ment; but the Court ok King's Bench quathed this Oꝛder fo2 


this Cauſe, and held him lettled at St. Mary le More. 
Dominus Rex verſus Beard. 


( 22 ) 1 made by two Juſtices of the Peace in Suſſex, ad- 
8 judged Beard to be the Father of a Baſtard-Child, which 


| fiardy ill, be- was quaſhed, becauſe it appeared thereby, that the Examination 


cauſe Exami- 


nation by one Of the CCloman was by one Juſtice only, tho the oꝛdering Part 
Juſtice only. thereof was ſaid to be made by both; and Beard was bound over 
to the nert Seſſions, | | 


Inter Inhabitan? Sr. Giles's Cripplegate and Hackney. 
Paſ. 9 Will. III. B. R. 


( 23) W HEREAS Complaint has been made to us, that Eliza- 


* 5 beth Ful ford, Mife of Uriel Fulford, is lately come into 
ment muſt be the Pariſh of St. Giles 8 Cripplegate, and is likely to become 


adjudged. Chargeable to the ſame z and whereas on Oath made by the ſaid 


Eliz. Fulford, it appears that her Þusband was laſt legally ſettled 
at Hackney ;. theſe are therefore, &c. Quached, becauſe there is 
no Judgment of the Juſtices concerning the laſt legal Settlement, 
but only the Dath of the Moman. T3 17 | 


Dominus Rex verſus Barcbaker. ral 9 Will III. B R. 
(% Ap upon H. adjudging him to be the Father of a Ba. 


onion A ftard-Child, and owering him to pay z 8. per Uleek till the 
ch: Age of Chiſd attain the Age of fourteen Pears, was held naught; fo? 
fourceen, ill they have no Authozity but to indemnify the Partth, by obliging 

him to maintain the Child as long as it chali be chargeable to the 


Partfh. 


1 | Ano- 
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Anonymus. Paſ. 5 Will. II. RR. 


' A N Odder made by two Juſtices of the Peace fo? ſettling a (2 
poo2 Perſon, was guached by the Seflions; but becauſe it did Sen, te, 
not appear that it came befoze them by Map of Appeal, without an Order, it 


which they have no Jurisdifion, this Ower of Sefflons wag =» pes 
quaſhed. to be on Ap- 


peal. 


Inter the Inhabitatts of Berry and Arundel. Paſl 
9 Will. III. B. R. g 


HERE AS Complaint hath been made to us, That Ja- (6) 
| cob Duckin with his Wife and Childzen, came from bis e ar 
Place of Abode and laſt legal Settlement in Berry to Arundel: laſt legal Set- 
We therefoze require you, &c. Maught, fo2 there is no Adjudica- lement. 
tion of the Juſtices, which was his laſt legal Settlement, but on⸗ 
| 2 a _ that Berry was, which doth not appear, whether 

rue 02 fatſe. | : 


Elizabeth Aſhley's Caſe: Trin. 9 Will. II. B. R. 


WO Ozders were removed by Certiorari, but the Return (7 
was quaſhed ; becauſe the Return in the Schedule annexed er cure 
to the TUrit was not made by two Juſtices, but by the Clerk of che Peace, ill: 
the Peace, who was not the Perſon to whom the Certiorari was 
directed, and thereupon a new Certiorari wag granted. 


The Caſe of Cheſterfield. Trin. 9 Will. II. B. R. 


PEARSON was a Servant to Sir Paul Jenkinſon in Wal- ( :* ) 
cham ; afterwards he left his Service and was put out by his Sesen'ef be- 
Maſter Sir Paul Jenkinſon, to a Batber in Cheſterfield, who Matter and: 
was to teach him to ſhave and make Perriwigs, fo2 which he wag s *-rfo", 
to have 51. from Sir Paul: Jerriſon continued a Pear in this no beg 
Implopment, accoding to Covenants between Sir paul and the Parcy, makes 
Barber, to which Jerriſon was no Party; and the Court adjudg⸗ che. 
ed that this did not make a Settlement at Cheſterfield, becauſe © 

it was no Service; and that the ſaid Jerriſon was thereby no 

more than a Boarder there koz his Education, which is no Ser- 

vice to make a Settlement. 


Do- 


» 
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Dominus Rex »&ſus Brown. Trin. 9 Will: Ill. B. R. 


629.) N Odder was made, adjudging Brown to be the Father of 
a ph yh a. Baſtard Child, May 2, 1696. And in the Michaelmas 
tardy muſt Seflions following, the laid Oꝛder was diſcharged : Now both 
be to the firſt Oꝛders being here, the later was quaſhed, becauſe it did appear 
Noe thereupon, that Michaelmas Seſſions was the firſt Seſſions after 
Father, of the Motice given to the reputed Father, of his being ſo adſudged ; fo2 
firſt Order. tho? 18 Eliz. appoints the Appeal not to be to the firſt Seſſions 

after the .Dwer. of the two Juſtſces, but the firſt Seſſions after 
the Party hath Motice of. the ſaid Dwer ; yet by the Statute of 
H. 5. there might be a Seffions intervening, as in this Cale, 
between the Oder by the two Juſtices and the Ozder of Sel: 
ions; and it muſt appear on the Dyer, that this was the firſt 
Seſſions after Notice had of the fozmer Ozder: After which the 
firſt Ozder by the two - Juſtices was quathed, becauſe there was 
an Adjudication therein, that the reputed Father ſhould pay a cetr- 
tain Sum weekly, till the Child be of. ſeven Pears of Age, 
whereas they cannot charge the Father fo2 any certain determi⸗ 
— b but as long as the Child chall be chargeable to the 


Elizabeth Aſhley's Caſe. Trin. 9 Will. III. B. R. 


(30) JOXCEPTION was taken to an ©der of two Juſtices, to 


 Jaftices need}, remove, &c. becauſe it was not ſaid that the two Juſtices 


be of the Di- Were of the Diviſion, accozding to 13 & 14 Car. 2. Sed non allo- 

viſion. catur; Fo the Court held the Statute as to this to be only di- 
rectory and not reſtrictive o2 qualificatory, as that of the Quo- 
rum. Is. | | | 


Inter the Inhabitants of Dimchurch and Faſtchurch. 
Hill. 9 Will. HE B R | 


WD N-Dywer was made at the Quarter-Seſſions o2iginally, ſet- 
_— 1 ting foꝛth, That whereas the Pariſh of Dimchurch wag over⸗ 
Pzriſh contri- butdened With Pooꝛ, and the Parich of Eaſtchurch had no Poo, 
cv the the Pariſh: of Dimchurch ſhould be annered to the Pariſh of 
ther Eaſtchurch, and that the Dccupiers of Lands there ſhould contri- 
bute 201. per Annum, by equal monthly Payments to -Dim- 
church, as long as that was over-burdened with Pooz, and Eaſt- 
church had none: And it was objeffed by Mz. Brewer, That the 
Juſtices of Peace cannot alter Pariſhes and annex one to ano- 
ther. 2dly, That the Seſſions cannot make an oziginal Oꝛder. 


4 Ft Per 


— 
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Per Holt C. J. There are two Ways by 43 Eliz. to make one 
Pariſh contributozy to the Poo? of another Pariſh, vis. either the 
Juſtices may tax particular Perſons in aid to that Pariſh which 
cannot relieve its own Pooꝛ; o2 they may aſſeſs the hole ariſh 
in a certain Sum, and leave it to the Church wardens and Dver- 
ſeers to levp the ſame, oz particular Perſons, which was well 
done in this particular Cale; but ſo much ok it as concerns the 
annering of the Pariches, is void, and the. reſt good. But the 
Court took Time to adviſe. £32 £113 eme 


| 


Inter Inhabitan* Paroch* Downhead and Broadchalk in 
Wiles. Hill. 9 Will. III. B. R. 


"F * Juſtices ok the Peace made an Oder to remove (32) 
Jobn Raynsford, his CUife and three Childzen, from Row- Aer 0 
borough in Somerſetſhire, tu Broadchalk in Wilts; which Ozder, Appeal; if 
on an Appeal to the Quatter-Seſlions, was confirmed; after this che 3 | 
Raynsford, with his TUife and thee Childzen, came into the Pa⸗ h 0. Par 
riſh of Do wnhead; whereupon two Juſtices, reciting. the koꝛmer ey. be muſt be 
Ozder and Confirmation, o2dered him to Broadchalk; and nowitt er 
was objetted to this Oder, Chat it did not appear that one of 3* 

the Juſtices was of the Quorum. My, Northy on the other Side 

argued, it was not neceſſary here, becaule it was nat an oꝛiginal 

Ozder, but an Ozder made in purſuance ok an Oꝛder of Seſſions, 

Et per Cur'. A Settlement by. Dwder upon Appeal, binds all Par⸗ 

ties: Jf the pooz Man goes to the Pariſh from whence he is re⸗ 

moved, the Seffions muſt ſee their Oꝛder obeyed; but if he goes 

to another Parifh-not concerned in the Appeal, then it is p2oper 

fo two Juſtices of the Peace to remove him to the Pariſh, where 

he was ſettled by the Seſſtons by oziginalOwer ; but then it muſt 

appear therein that one of them was of the Quorum. Quaſhed. 


Inter Inhabitan' King's Norton in Wigorn. and Swol- 
+ hill zz Warwic. Hill. 9 Will. III. B. R. 
AN Oder was made to remove a pooꝛ Woman from Yarly in, ( 32.) 
Worceſterſhire, to Swolhill in Warwickſhire ; afterwards two jon 
Juſtices in Warwickſhire, made an D2der to remove her to King's againſt all 
Norton in Worceſterſhire, whereupon, two Juſtices of ,Worceſter- - ve» hin 
ſhire ſent her back to Swolhill ; and upon an Appeal to the Se 
ſions in Warwickſhire, the Juſtices confirmed her Settlement at 
King's Norton, and then an Dwer was made by two Juſtices ot 
the Peace to execute the ſain Ozder: All theſe Ozders being 
bꝛought up by Certiorari, Carthew moved ta quaſh all except the firſt, 
all the others being made coram non judice; fo2 when an oztginal Oꝛ⸗ 
| * | 143 I der 


| 
| 
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der is made, it binds all Perſons until it be ſet aſive, and it 
cannot be ſet aſive but on Appeal to the Seſſions. 994, Northy 
on the other Hand: inſiſted, That tho in this Caſe two Juſtices 
couly not ſend the (Woman back again to Yarley, yet they might 
ſend her to a third Place, as King's Norton is in this Caſe ; ſo 
that as to King's Norton tis but an oziginal Oꝛder; but the 
Court ſeemed to be ot another Opinion, fo2 then King's Norton 
might ſend to Yarley,. and there would be a perpetual Circuity; 
but ſeeing in this Caſe King's Norton had appeared at the Sel⸗ 
ſions, and had been concluded there, they would not quaſh the 
Der, and ſeveral other Queſtions ariſing, all was referred to a 


Dominus Rex verſus Shaw. Trin. 10 Will III. B. R. 


(3+). A N Omer was made by two Juſtices of the Peace, adjudg: 
Apgen) fon, ing Shaw to be the reputed Father of a Baſtard; where- 


ſtardy, muſt, upon he appealed to the next Quarter-Sefſlong of the Peace, al. 


be to the. ter Motice, where the Ower of the two Juſtices wag diſcharged; 


General Seb. and now it mas here moved to quaſh the Ower of Seſſions, be: 

-_ ©. Cauſe by the Statute the Appeal muſt be to the nert General-Sel- 

ſions, and there might have been a General-Seſſſons befoze the 

general Quarter-Seffions, as in London and Middleſex, where 

there are four General-Seillons in a Year, beſides the general 
Duarter-Seſſions. Quathed foe this Fault. 


Anonymus. Mich. 10 Will. III. B. R. 


(35 N Omer made to remove thꝛee Men and their Families, 

2 e was quaſhed, quia too general; fo2 ſome of their Family 

bis Family, ill might not be removeable. Jf a Man ſettled at A. marries a 

for genera- oo Moman who is ſettled at B. and has Childꝛen by a foꝛmer 

__  Husband ; his Mike ſhall be removed with him to A. but her 
Childzen, ſuch of them as are above ſeven Pears old, ſhall not be 
removed; thoſe under ſhall be removed, but that only fo Nurture; 
fo2 they ſhall be kept at the Charge of the other Pariſh : But 
fuch a general Dyer ſweeps all away. | 


Anonymus. Mich. 10 Will. III. B. R. 


26 | ER Northy, it was fettled in the Cale of Wootton Baſler, 
— 2 that if the firſt Oꝛder be naught, no ſubſequent Ozder on an 
fem Appeal can make it good. Hill. 11 Will. 3. B. R. Same Rule 


all roche Was taken by Holt C. J. and both Oꝛders quaſhed ; and Trio. 


round. 2 Ann. the ſame Refolution between Selon and Ripley. . 
3 | no- 
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The Caſe of the Pariſh of St. Leonard Shoreditch. 
Mich. 10 Will. III. B. R. 


ÞE Church wardens, Kc. made a Rate fo Relief of the „(1 
Poo?, which was confirmed by two Juſtices, and therein gm Poors 
nothing was. tared fo the perſonal Eſtate, but all upon the real, Race, che Sec- 
which was erroneous: Several Inhabitants appealed to the Sel⸗ — . 
ſions, and the Rate was there quaſh d; and the Church wardeng, whole, and 
Sc. ozdered to make a new Rate upon both real and perſonal kor * 
Eſtates: In the new Rate there was ſtill a great Jnequalfty, the . 
real Eſfate being tared ten Times moze, in Pꝛopoꝛztion, than the to make a 
perſonal Eſtate; fo2 this Reaſon ſeveral Jnhabitants appealed * Rate. 
again, and this Rate was likewiſe vacated by Ozder of the Sel⸗ 
ſions, And now R and Shower moved to quaſh theſe Oz⸗ 
ders, urging, That the Sefſions could onlp relieve particular Per⸗ 
ſons over-rated 02 grieved, but could not ſet aſive whole Rates 
at once. Sed per tot. Cur. viz. Holt, Rokeby and Turton. Surely 
the Juſtices at Seſſions, upon an Appeal by particular Perſons 
grieved, map, if they ſee Cauſe, ſet aſide the Rate; ko; the Ack is, 
that if any Perſon o2 Perſons find themſelves aggrieved, ft ſhall be 
_ lawful fo; the Juſfices at the Quarter⸗Selllons to take ſuch Dwer 
therein, as by them ſhall be thought convenient, 43 Eliz. c. 2. ſect. 6. 
And in either of theſe Caſes of the firſt oz ſecond Rate, the Juſtices If Semons fee 
could not have given Relief without ſetting aſide the whole Rate, zue „ bol 
becauſe the Rule was burthenſome to a whole Set of Hen; and yard a 
they may make a new Rate themſclves, o2 ozder the Church- new One; 
wardens and Dverſcers to make a new Rate, as was done in 
this Cale; they having it in their Diſcretion to make a new Or refer ic 
Rate at Seſſions, oz remand it to the Church⸗wardeng, &c. back te tbe 


Church. war- 


to make one. The Oꝛders were confirmed. dens, Ce. 


Dominus Rex verſus Albertſon. Mich. 10 Will. III. B R. 


An Omer was made, reciting, Whereas it appears to us 9 4e 


two Juſtices of the Peace, That Mary Spencer, (Aike of Feme Co. 


onathan Spencer, Yartner, was on the 2oth of March, 1695. vertthe Hus- 
delivered of a Male Baſtary-Child, which is likely to be charge- g t and 
able, &c. And whereas it appears to us, that the ſaid Jonathan from the 
Spencer was imployed on Board the Ship called the Pembroke, in . — _ 
ts Majeſily's Service, at Cales, and was not within the King's birch, is a 
ominions when the ſaid Child was begotten, oz bozn 5 and Bzſterd ; but 
whereas it appears that Albertfon had carnal Knowledge of the — — "dh 
Body of the ſald CUloman, during the Abſence of her Þugband, Order. 
and —_ ye begat the (aid Child; * therefore adjudge him to — 
Ol. II. the 


1 
2 — 
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the reputed Father, and to pay weekly, &c. And the ſaid O2der 
being confirmed upon Appeal, was bzought here by Certiorari , 
and now Shower and Upton moved to quath theſe Ozders, be⸗ 
cauſe 18 Eliz. c. 3. gives the Juſtices Power only to meddle with 
Baſtards bozn out of lawful Matrimony ; ſo that tho' this Child 
ſhould be a Baſtard, yet the Juſtices cannot meddle with it, be- 
- cauſe he is bozn in lawful Matrimony : But it does not appear in 
this Oder, that this Child was a Baſtard ; foz tis only ſaid, 
the Father was abſent when the Child was begotten, oz bozn, in 
the Disjundive; alſo it doth not appear, but the Pusband was 
in England during the Time intermediate between the Begetting 
and Birth. Per Cur... Pe is a Baſtard who is bozn of a Man's 
_ . TAife, while the Pusband, at and from the Time of the Be- 
getting to the Birth, is extra quatuor Maria: In Caſe of a real 
Afton by him, the Tenant map plead general Baſtardy ; and on 
a TUrit to the Biſhop, he will certify him to be a Baſtard ; being 
then a Baſtard as to Dilcent, there is no Reaſon why he. ould 
not be a Baſtard as to all other Intents, and in particular, a 
Baſtard within 18 Eliz. which is a remedial Ad: Allo when a 
Child is bozn in Adultery, he is bozn out of the Limits of lawful 
Matrimony, the Law then taking no Notice. of the Hugband ; 
and ſo, tho' we muſt quaſh this D2der, becauſe, it does not ap⸗ 
pear that the Husband was extra quatuor Maria, during all the 
Space of Time intervening between the Begetting and the 
Birth; pet we hope Care will be taken to make a new ©2der 
without this Fault. Quaſhed. But the Defendant was bound 
over to appear at the Sefſſſons, _ FS 


The ' Caſe of the Church-wardens of Topſham. Hill. 
| 10 Will. UL B. R. 


(639) , HREE: Juſtices took the Account of the Churth-wardens, 


1 85 &c. of Topſham, fo2 the Pear 1697, and adjudged that there 


der, that the WAS thereupon due from them to the Pariſhioners of Topſbam, 
laſt Overſeers 691. 8s. 10d. fo2 the Re-payment whereof to the ſucceeding 
oe oF: Overſeers fo2 the Pear 1698, the Juſtices made an Oder, to 
remains in Which it was excepted, That the Juſtices had no Power to make 
their Hands. ſuch Ozder, but only to iſſue Warraiits to diſtrain; but the 


Court ruled the Oꝛder to be weil made, and confirmed the lame. 
Dominus Rex verſus Gregory. 


(% A N Oder was made by the Juſtices of Peace, fo2 the Defen- 
Wages. dant to pay 40s. fo2 Wages generally; and becauſe *twas 
not ſaid fo2 what Wages, twas moved to quaſh it; fo2 they 115 
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only ſettle Mages in Husbandyy : But per Cur”. Te will intend 
it fo? ſuch CUages, ſince the Contrary does not appear. 


7 he C oe 5 Win 


Toe Juſtices of Suſſex, on Complaint that J. was come .. (41) 
into the Pariſh ol Brood, in the ſaid County, and was js Wige and 
likely to become chargeable to the ſaid Pariſh; and adjudging Family, iu. 
Sandherſt in Kent to be his laſf legal Settlement, ozdered that 
Johnſon, and his Wife and Family, ſhould be removed to Sand- 

herſt, which was quaſhed; becauſe Non conſtat what is meant 

by his Family, and ſome of them may have a aun Settlement 

at Brood, tho J. had not. 


Chrilts Hoſpta's Caſe. Trin. 11 Will IL B. . 


Pooꝛ Child was left in Chriſt- Church Hoſpital ; upon . 42) 
Complaint of the Wardens of the Hoſpital, two Juſtices dren . 
made an Over on the Overſeers of the Pooz of the Parich, to in 0%. 
receive and maintain the Child, but this Ower was quaſhed ; be: c Ho 
catiſe it was not ſaid, That the Parents were unknown, or likely 
to become chargeable to the Pariſh: Foz tho' a Child of thzee 
Months old be helpleſs, yet the Parents are bound to p2ovide fo? 
it. As to the pꝛincipal Matter which was hinted, viz. That the 
Hoſpital was bound to p2ovide fo2 poo? Childzen there expoſed ; 
the Court thought there * nothing by that; | 


Inter the Elben of St. Nicholas, Guilford ix 
Surrey, and Killington in Suſſex. Trin. 11 


Will. III. B. R. 


N ORTHY moved tagquach an Omer of two Juſtices to re- () 
move a Moman and her Baſtard⸗Child from A. to B. . r 
whereas it appeared in the Ozder, that the Child was bozn bora. 

at C. Holt C. J. The Baſtard muſt be kept where tis bozn. 


Vol. II. „ Inter 


| 45 
Order of Re- 


— _—_— 
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wo 


Inter the Inhabitants of the Precint of Bridewell, and 
the Pariſh of Clerkenwell. Hill. 11 Will. III. B. R. 


Juſtices have 1 | „ Þ 
— Special Ower of Seffions was, That H. was bound ap. 
move poor A pꝛentice, and ſerved ſeven Pears to a Hemp-deefler, within 
1 he Pꝛecinds of Bridewell, and afterwards he lived nine Pears in 

rochial Clerkenwell Partſh, but gained no Settlement there: The Ju⸗ 
Places. Bur ſtfceg ſent him to Bridewell as his laſt legal Settlement, by an 
Ca of t. Dwer, whith tet fo2th Bridewell to be an extraparochial Place. 
Inhabitants of Et per Holt C. J. If a Place is extraparochtal, and has not the 
Srotelane and Face of a Pariſh, the Jutices have no Authozity to ſend any 
11 ae. Man thither; and fo it was reſolved in the Caſe of Sir John Ol⸗ 
B. R. it was born: Poſſibly a Place extraparochial may be taxed in Aid of a 


Fates Pariſh, but a Parith ſhall not in Aid of that. This fs Caſus 


and the whole omiſſus. The Der was quaſhed. | 
Courr, that by 1 


Virtue cf 13 & 14 Car.”2. cop. 12. ſeF. 21. the Juſtices may exerciſe the Powers given by 43 El. and that 
AQ, in all extreparochial Places, containing more Houſes than one, ſo as to come under the Denomina- 
tion of a Vill or Towatſhip. | 


Inter the _ Inhabitants of St. Michael Bedenham and 
Kingſton-Bowſcy. Hill. 11 Wall. III. B. R. 


( 45 ) H las ſent by Dwer of two Juſtices from St. Michael Beden- 
verfil an Ap. » ham to Kingſton-Bowſey, and that Oꝛder was reverſed upon 
peal, binds Att Appeal to the Seſſions: Then the Man went to Bedenham, 
— hyomy and Bedenham fent him to D. and a Motion was made to quaſh 
Party. this Ozder, becauſe the Oꝛder of Reverſal upon the Appeal as ta 
Kingſton-Bowſey, was concluſive againſt all the Told ; but the 
Court held, That the Determination upon the Appeal between 
bother Parties, ought not to bind as to a third Pariſh which 

was no Party. mY 


Anonymus. Hill. 11 Will. Il. B. R. 


ap bees N Oper of Seſſions dzawn up Secialy, in Oer to habe 
ought not te the Opinion ok the Court, was concluded; And if the 
conclude ro Court ſhould be of Opinion, then, Gc. which was held naught; 
be Count. fox the Juſtices ought to determine one Way oꝛ other, and not 
make a ſpecial Concluſion, referring to the Court; but it wa 
referred to the Judge of AMze, 


2 | Inter 


Orders of Juſtices of the Peace. 


— — 


Inter r Paroch' Eaton-Bridge and Inhabitan' 
Paroch' Weſtram in Kanc'. Hill. 11 Will. III. B. R. 


N Odder was made at the Quarter⸗Seſſions, fo2 the Relief 


of poo? Pꝛiſoners in Gaols, and pꝛoviding Materials to ſet 
them at wozk, upon the Statutes 14 Eliz. c. 5. and 19 Car. 2. 


c. 4. whereby a Sum was alleſſed on the ſeveral Pariſhes, not 
exceeding what is allowed by both Ads; but the Oꝛder was quaſh- 
ed, becauſe they ought to have made diſtin# Owers upon the dif: 
ferent Statutes ; the Money to be levied by Uertue ot each Sta- 
tute being applicable to different purpoſes. | | 


Inter the Inhobitonts of the Fore of Dean * the Pa- 


riſb of Linton. Trin. 12 Will. III. B. R. 
Lived ten pears in the Foreſt of Dean, and then died, and 


( 47 2 


( 48) 


* left ſeveral Childꝛen: Two Juſtices made an Oꝛder to re- Pane e. 


move them to Linton in Herefordſhire. Et per Holt C. J. It a 


chial Places. 
a . ante, 


Place be a reputative Pariſh, and have Church-wardens and e: 44- 


Dverleers of the Pooz, it is within 43 Eliz. tho' in Truth it be 
no Pariſh; but if it be merely ertraparochial, as the Juſtfces 
cannot ſend to luch a Place, ſo they cannot ſend from it: As it 
is exempt from receiving, lo it ſhall not have the Benefit of re⸗ 
moving, fo2 they have not pzoper Perſons to complain. Per⸗ 
ſons in extraparochial Places muſt ſubſiſt on pꝛivate Charity, 
as all Perſons did at Common Law befoze 43 Eliz. which enats, 
That every Pariſh ſhail keep their own Poo? ; in Conſequence of 
which the Jurisdition of Removals was firſt ſet up bekoze the 
Statute 14 Car. 2. Fo? unleſs the Pooz were removed to their 
own Pariſhes, every Pariſh could not maintain their own Pooz. 
ut the Statute of 43 Eliz. does not extend to erttaparochial 
Places. Gould J. ſtarted a Queſtion, Ik the Juſtices of the 
County where the Pariſh, wherein he was laſt legally ſettled, lies, 
might not make an Ozder upon the Pariſh to make a Rate fo? 
the Relief of this pooꝛ Man in the ertraparochial Place; becauſe 
not having gained a Settlement there, he remains an J nhabitant 
of that Pariſh ſtill, elle the Man may be ſtarved fo2 Tlant of Re- 
Lek? Holt C. J. Quach this Oder, and then go and get an Oz 
der: Fozaſmuch as H. was ſettled in the Pariſh of Linton, and 
is not able to p2ovide fo2 himſelf: Thele are, 8c. 


„0 4 — 5 . - 
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Orders of Juſtices of the Peace. 
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; u don. Trin. 12 Will. III. B. R. 


( 49 1 Mag removed by Ozder of two Juſtices, from the Part 
N H. c A. in Warwickſhire, to Chalbur in Strache tro 
ginal Older is thence by Oer of two Juſtices, to Chipping-Farringdon in 
made, cannot Berkſhire. It was objetted, That Chalbury ought to have ap. 
har be lerer. Peüled, and got the Oꝛder upon them diſcharged, which Holt C. J. 
ſed, agreed Foz ſending the poo2 Man to another Place, is fallifying 

the fir -Ower; which cannot be done, but by Appeal; foz the 

2der of two Juſtices is a Determination of the Right againtt 
all Perſons, till it be reverſed : Chalbury ſhould have appealed 
from the Warwickſhire D2der, and got that ſet aſide, and ſent 
the Man back thither, and the Juſtices there ſhould have ſent him 
to Chippitig-Farringdon;' therefoze. naught, 


Inter the Tnbabitants of Ware and Stanſtead Mount- 
TDlaitchet. Trin. 12 Will. III. B. K. 


(6e) A N Der was made by two Juſtices, to remove H. with his 
Alike and Chüldzen, from Ware in the County of Eſſex, to 
Stanſtead in the ſame County. Exception was taken to this by 
M;. Eyre, iſt, Becauſe it was, with Mike and Childzen, 2dly, 
Becauͤle it was ſaid, it appears upon Examination before us, or 
: one of us, Oc. and the Examination ought to be befoze both, 
becauſe both are to make the Judgment ok Removal. - 92. Cow- 
per would have diſtinguiſhed this as the firſt Exception from the 
Caſe. of Mich. 10 W. 3. ante Pl... Of his Wife and Family, 
becauſe he might have Servants not removeable, but Childzen 
ought to follow their Parents. To the ſecond he ſaid, That by 
Examination 14 Car. 2/ C. 12. the Complaint is direfted to be made to any 
_ Tallis Juffice, and in Conſequence one Juſtice may examine; and it was 
only neceſſary that two ſhould join in removing: Sed Cur. contra 
in both. To the firſt Holt C. J. ſai, Suppoſe H. had put his 
Son out to Service at ſixteen Pears old at B. and accoꝛdingly 
he had ſerved there a Pear, and after the Father comes to live 
at B. himſelf, and the Son to live with him; ſuch an Over 
would remove the Son, tho' he be not removeable. To the le⸗ 
cond Gould J. ſaid, the Statute dire#ed, and the Practice was, 
to make Complaint to one Juſfice, and he grants his Tarrant 
to bing the poo2 Yan befoze two Juſtices, and then they two er⸗ 

amine and remove, | | 


2 ä Do- 
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Dominus Rex verſus The Inhabitants of Long. Critchell. 
Mich. 12 Will III. B. R. 


„un was removed from the Pariſh of All- ballons ta oo $79 8 

\ Dari of Long-Critchell. He goes from Long: Critehell to Order of 
2 they got ſeveral Owers from two Juſtices, by Way of Execu- 
tion of the firſt D2der, to remove him krom P. to L. But all of. 
them were quaſhed, becauſe P. ought to have made an oziginal' 
Complaint, and upon that have got an Ozder, and not have 
grafted on the Ower of Removal krom A. to L. tho they might 
have uled that as Evidence to induce the Juſtices to make ſuch 
oziginal Ozder; fo2 P. is a third Pariſh, againſt which L. is not 
bound by the Oꝛder of Removal from A. to L. but may conteſt! 
the Right of Settlement with them. Mz. Upton took an Er- 
ception, that the infozcing Dwers did not appear to be made by! 
two Juſtices, Quorum unus: And Holt C. J. ſeemed to think: 
that a good Exception, becauſe ſuch Jerſons as cannot make 
an Ower, cannot execute wo hes 1 7 re T. W 
the firſt NEE 14 | 


EF) 


[acer the Inhabitants if Thaclbach 10 fndoo in Leder 
Hill. 12 Will. III. B. R. | 


| A Poo? Perſon was removed in 1694, from Weſt > Starring. (52) 


: 


wo Juſtices 


to Findon; Findon does not appeal. In 1700 the Man Order not ap- 
comes to Thackham, and Thackham ſends him by Oꝛder of two pealed from 
Juſtices to Findoti ; Findon appeals,and'the Oꝛder was difcharged. be 8 


All thꝛee being nom bzought up by Certiorari, it was moved to quaſh which ic is 
the D2der made upon Appeal, and urged that Findon was bound _—. ll. 


the firſt Der krom Weſt Starring to them, from which they never * | 


_ appealed, with reſpef to all the Tlozld, and are concluded to ſap, <4. 
That the Place ot his laſt legal Settlement was not with them: 
But in reſpei of the Diſtance of Time, the Court could not tell 
but he might have gained a new Settlement at Thackham, and 
that might appear to the Juſlices, and they might Have good 
Gzound to diſcharge the Ozder of the two Juſtices; then the 
Cotunſel offered to pꝛoduce an Affidavit, That there was no new 
Settlement pꝛoved; but the Court held they could not examine 
that by Alfidavit, no2 enquire thereby into the Reaſon of making 

the Dzder; Ex motione :. Shelly, 


Ditton's 


: 


DE ccoarion. , 
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Ditton's Caſe. Paſ. 13 Will. III. B. R. 


1 OVED to quaſh an Ozder made fo2 the Oiſcharge of an 

diſchieging Apprentice: The Queſtion aroſe upon the Clauſe of the 

Apprentice, Statute, which direds, That upon the Appearance of the Baſter 

not Maſter the Appzentice may be diſcharged by four Juſtices, after the next 

ing. Juſtice hath endeavoured to compole the Matter in difference, In 
this Cale it was objefted, That Ditton the aſter was bound 
over to appear, and did not; and the Juſtices have but a limited Jy- 
risdiction; and tis expꝛeſly direfed by the Aﬀ, that this Diſcharge 
is to be made on the Appearance of the Baſter; belides, there is 
another Remedy to proceed on the Recognizance, which is koz⸗ 
keited by not appear ing. 

Per Cur.. The A# muſt have a reaſonable Conſlrucion, ſo as 
not to permit the Paſter to take Advantage of his own Obſtina⸗ 
cy; and it would be very hard, That ſuppoſing the Maſter is 
pofligate and runs away, the Appzentice ſhall never be diſcharged: 
Afterwards Exception was taken, becauſe it appeared upon the 
Face of the Dzder, That Ditton was a Collarmaker, & non con- 
ſtat what the Trade is, noz that it is within the Statute ; like 
Comfort's Cale, where one was bound to a Banteau-maker, 
when there was no ſuch Trade within the Statute, no2 at the 
Time of the Statute : And in this Cale it was ſaid, That the 
Juſtices might make the Maſter make Reſtitution of part of the 

PMonep, and that it hath been ſo adjudged, 


( 53) 


Inter the Inhabitants of Watford and Wendover. Paſ. 
13 Will. III. B. R. 


(54) A wo Juffices of St. Albans, made an D2der, That where- 


Oreo Cor as they were credibly infoumned, that Wendover was the 


poration-Ju- Place of H.' laſt legal Settlement; but no where adjudged it to 
ſtices wo? be be 03 from this Oper there was an Appeal to the Quarter-Sef- 
of che Coun- lions of St. Albans, where it was confirmed; and both were 
ry, not of the qtzaſhed z the firſt, becauſe there was no Adjudication of what was 
Corporatio®- the Place of his laſt legal Settlement; and the ſecond, becauſe the 

| Appeal ought to have been to the Sefflons of the County, not 


of the Cozponation z and as it was, twas coram non judice. 


2 Inter 


. aw, om oa, eq 2 
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Inter the Inhabitants of Suddleſcomb and Burwalk. 
| Trin. 13 Will. III. B. R. 


XxCEPTION was taken to an Oder of two Juſtices, becauſe (55) 
ft was only ſaid to be complained by the Church-wardens, that rie kke. 
the Perſon removed was likely to become chargeable, but not 1y co be 
adjudged ſo by the Juſtices. Holt C. J. ſaid, That the Juſtices obe grobe, 
cannot remove a Man, unleſs he be likely to become chargeable, Hour Ad. 
fo? otherwiſe they might remove a Man of an Eſfate ; and he judicario" ; | 
took a Diverſity, that where the D2der is, Whereas it appears „ 
to us, Gc. on the Complaint, ec. that J. S. is likely to become u Comploinr, 
chargeable to the Pariſh, that will be well enough; but where it * H. ir 
is, as here, Whereas Complaint has been made, Gx. that is ill: fue. 
But it was agreed ta be referred to the Judge of Aſſiz e. Poſtea, 
Paſ. 2 Ann. B. R. The Caſe of the Jnhabitants of Darnall in 
Cheſhire, the ſame Reſolution. Poſtea, Paſ. 2 Ann. B. R. the 
ſame Reſolution. Jt ought to appear, that the Perſon removed, 
is a Perſon removeable, .and there ought to be a particular Aver- 


ment, That he is likely to become chargeable. 


Dominus Rex werſus Johnſon. Trin. 13 Will III. B. R. 


"FEM Juſtices of Peace at Newcaſtle in Northumberland, . 4 55) 
diſcharged an Apprentice by an oziginal Oꝛder made at the .de og 
Seſſions, without any p2evious Application to a Juſtice of the Order to diſ⸗- 
Peace, to endeavour to compzomiſe the Batter, as the Statute dene“ 
direfs ; and after ſeveral Debates it was adjudged, That if this | 
had been a new Thing, the Court would hade thought a pꝛevious 
Application to a Juſtice neceſſary ; but there having been lo many 

diginal: Owers made at Seſſions, b2ought into this Court any 

confirmed here, 'twag too late to call this Matter in queſtion ; fo 


the Dwder was confirmed. | 


Minchamp's Caſe. Trin. 13 Will. Il. B. R. 


E being a Merchant at Mile-End, two Juſtices bound a Jul 57) 

| poo? Girl Apprentice to him; he appealed to the Sefſions, Jetons are 
and the Oꝛder was diſcharged; becauſe they thought it unfit: to proper 
compel a Merchant to take an Appꝛentice; and now this Court Jus, »be- 
on Conſideration of the Matter, confirmed the Ozder of Sel oblige H. co 
ſions ; becauſe the late Ack having made Perſons compellable tg ** Apercn- 
take Apprentices, and given an Appeal ta the Seffions, it was in 
the Diſcretion of the Juſtices at Seſſions to determine, TUhe« 
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ther it was oꝛ was not fitting to put an Appꝛentice upon any one; 
and therefoze the Coutt mould not diſturb what the Seſſions had 
done, but confirmed the Dꝛder. eee ee e 


Swanſcomb and Shensfcild. Paſ. 


1 Ann. B. R. 


(59) A Po02 Man was ſent by two Juſtices to Sbensfeild, and up- 


d r { Lon ati Appeal the Omer was confirmed; afterwards Shens- 


only between feild ſends him by an D2der to Swanſcomb : All theſe Oꝛders be. 
che Pirties: ing b2ought up by Certiorari, the Odder to lend him to Swanſcomb 


femed or not, WaS Quaſhed, becauſe by the Determination of the Juſtices in Athr- 
sppealed mance of the Omer on the Appeal, Shensfield was eſtopped 


Inter the Pariſhes of 


oo, i dhe Againſt all the Wozd to ſay, That was not the Place of his laſt 


as to all the 


World. legal Settlement; fo2 the Juſtices cannot remove, but to the 
Place of the {aſt legal Settlement, and ſhewing any later Place of 
Settlement will diſcharge the Oder on the Appeal; and the 
Diverſity is between an Oꝛder diſcharged and an Oꝛder confirm: 
ed upon Appeal, 02 not appealed from. In the fürſt Caſe, the 
Matter is at large as to all Places, but the Piace to which the 
poo2 Man was lent, which, upon the Appeal, was determined 
not to be the Place of his laſt legal Settlement. But in the 
later Caſes, the Place to which he was ſent, is bound, and the 
Oper final and concluſive as to all the Toz:d. 


Inter the Inhabitants of Weſton Rivers and St. Peter's 
In Marlborough. 


(5s) PON an Der of two Juſtices, it was objefed ; 1ſt, That 
os 4 gong it was not ſaid that the Woman was pooz, 8c. but lame 
ſew in the AND likely to become pooz. 2dly, That it was not ſaid ſhe did not 
Ocd-c, thar offer Security.  3dly, That it was ſaid to be upon Complaint 
aid nor dent Only, and not of the Church wardens, &c.  4thly, Jt was not 


did not rent 


2 Tenement (aid ſhe rented not a Tenement of 101. per Annum. The two 


_ of 101. per ſaſt were the Dbje#ions chiefly inſiſted upon; and the Court was 


I clear as to the firff of theſe two, viz. That it muſt be upon Com- 
plaint of the Church wardens, &c. and ſo appear; but upon 
reading the Return, another Queſtion aroſe ; fo2 the Return let 
koꝛth at large, That upon Complaint of the Church-wardens and 
Dverleers of the Pooꝛ concerning A. to the Juſtices ; they the ſaid 
Juſtices, one of the Quorum, made the following Oꝛder, in hac 
verba : Foraſmuch as Complaint hath been made to us, Cc. 
ſo that it was urged, that the Defet of the Ozder was ſupplied 
by the Return of the Certiorari: As to the laſt of the fottr Ex: 
ceptions, Holt C. J. ſaid, That befoze 13 Car. 2. two Juſtices 
4. * 2 ttmoved 
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removed by Conſequence of Law, upon 43 Eliz. becauſe that D-feR of an 
Statute makes Pꝛoviſion, That e Pariſh shall maintain its nde god by 
own Poo2; therefoze the Juſtices conſidered who 'were pꝛoperty Maccer al. 
the Pooz of a Pariſh, and they were held to be luch ag were there gsa in che 
ſettled a convenient Time, which was thought a Month, ſo that a 98 
Month s Above made an Inhabitant. Still there remained ſeveral. 
Ooudts, which occaſioned 13 & 14 Car. a. c. 12. upon which Sta- 

tute the pzeſent Queſtion utiles, viz. Chether,- if the Power 

to remove be not founded on 13 & 14 Car. 2. but on the Law, 

as it was befoꝛe? And ſince ſuch an Oꝛder would ſerve-to remove 

befoze, why it will not ſerve now, ſince the Statute? Oꝛ whether 

13 & 14 Car. 2. obliges the Juſtices to alter the Foꝛm of their 
Oꝛder? And this depends upon this part of the Statute, viz. 
CUhether it be by May of giving Jurtsdifion o2 Reſtrifion 2? At 

another Day Holt C. J. pzonounced Judgment: As to the Excep⸗ 

tion to the not averring that che did not rent a Tenement ok 

10 l. per Annum, he ſaid, the Secondary had ſearched the Pꝛete⸗ 

dents, and they are without this Clauſe, Accozding to the Foꝛm 

of the Dwers bekoze 14 Car. 2. And this O2der therefoze is well 

enough; and if the Party rents a Tenement of 101. per Annum, 

he may appeal to the Sefſfons: As to the other Exception, it is 

fatal, fo2 no one can diſturb a Man coming into a Pariſh, but 

they that have Authozity to do it: A Complaint, ex Officio, from 

one not concerned, is nothing, it may be the Pariſh are willing 

to keep him; and as to the Return, that cannot cure the Ozder, 0% c...-.i 
fo2 they had exerciſed their Atthozity befoze; and by the Certio- Juſtices can 
rari they have no Power but to return the Ozder in hxc verba ; . 
and therefoze what they think fit to return farther, the Court can 5 vr4.. 
take no Notice ok. | 


Inter the Inhabitants of St. George's and St. Olave's, 
Southwark. 


"© WO Opwers were returned, the firſt fo2 ſettling a poo? { 6 ) 
Man, one Thomas Gill, and the ſecond a Confirmation of << <>, 
the firſt, upon an Appeal to the Quarter-Seffſfons : The firſt Oz⸗ che Officers 
der recited, That whereas Complaint hath been made to us, &, ng Path 
That T. G. had of late intruded into tha Pariſh of St. George's, We ſent, to re- 
adjudge him to be laſt legally ſettled at St. Olave's: Theſe are move bim. 
therefore to require you to convey the ſaid Tho. Gill, to the Pa- 
riſh of Sr. Olave's ; and the Direckion upon the Oꝛzder was, To the 
Church-wardens and Overſeers of the Poor of the Pariſh of 
St. Olave's. Quaſhed. For they ought, and can only ozder the Pa- 
riſh-Dfficers where the Jntrufion is made, to make the Rentoval, 
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Inter the Pariſhes of St. Andrew's Holborn and S.. Cle. 
| . . ment's Danes. Mich, 3 Ann. BR 


6: ) FT*HE Court of Quarter-Seffions of Middleſex made an 
. = T Ower, and afterwards the ſame Seſions vacated it by a 
in Law, may ſubſequent wer, and a Certiorari being bzought, both Derg 
| Jlrer cheir were returned thereon. Et per Holt C. J. Pau ſhould not have 
and make a Teturned the vacated Dzder, but only the latter. This is ag if 
new Order; ine difliking our Judgment, ſhould the ſame Term make an Entry 
eify che latter Of two different Judgments, and return both upon a TUrit of 
only. Erroz, which ought not to be: The Sefffons is all one Day, 
and the Juſtices may alter their Judgment at any Time, while 
ft continues: Thus, at the Old Baily, you ſee Judgment de Pain 
fore & dure given, and pet, if the Party will plead, we will ſet 

_ aſide that Judgment, and admit him to plead. | 


OUTLAWRY. 


| Rex & Regina verſus Tippin. .... 1 W. & M. B. R. 


(1) NE was outlawed upon an Inkozmation foz ſeducing 
2 a young Gentleman to marry a young Moman of a 
messer, thin! lewd Character, and fined 50001. and it was moved 
not be there- in behalf of the Defendant, that he could not be fined 


de rad upon the Outlaw, becauſe in Misdemeanoꝛ the Dutlawy does 
| not enure as a Convitton fo2 the Dffence, as it does in Caſes of 
Creaton and Felony; but as a Conviftion of the Contempt 
eko not anſwering, which Contempt is puniſhed by the Fozfeiture 
of his Goods and Chattels ; and it he might be fined now, he 
muſt be fined again upon the paincipal Judgment. And the firſt 
was held to be irregular, fo2 the Outlawꝛy in theſe Caſes is not 
a Convitton, as appears by Fleta, 42. Quamvis quis pro contu- 
macia & fuga utlagetur, non propter hoc convictus eſt de facto 
principali. 

r 


Attorney- 
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Attorney-General verſus Baden. Mich. 5 W. & M. 


A - Dwes Money to B. on a Judgment, and to C. on a Bond; ( 
| A. is outlawed at the Suit of the Obligee, and his Lands 

ſeized on the Outlawzy; and the Queſtion was, Whether the Co- 
nuſee of the Judgment could extend theſe Lands? And it was 
held the Dutlaw2y ſhould be p2eferred, and that the King's Hands 
ſhould not be amoved, unleſs the Conuzee could chew Covin and 
Prattice between the Obligoꝛ and Obligee. 


Adlame verſus Colebatch. Paſ. 8 Will. III. C. B. 


7 WAS moved in C. B. that the Plaintiff might. reverſe an (31 

Outlawyy at his own Charge, upon Affidavit, That the X*** £* . 
Defendant was atually in the Fleet in Execution fo? the Plaintiff revert it at 
in another Suit, and he knew it; and it was granted, becauſe en ora 
the Plaintiff ſhould have bzought him to the Bar by Habeas Cor: 


pus, and there have charged him with a new Declaration. 


Lee verſus Millard. Mich. 8 Will. II. C. B. 


| Like Motion was made upon Affidavit, That the Defendant ( 
lived publickly, and was denied. Et per Powell J. Such Mo⸗ 

tions are frequently granted in B. R. becauſe tis a great Charge 

to reverſe an Dutlawzy there; fo2 the Ocfendant muſt appear in 

Perſon, but here he needs not, and the Charge fg but 16s. 8 d. 

not ſo much as a Bailiff's Fees fo2 an Arreſt. Me have always 

denied this Motion of late. 2 Ven. 46. 


Arthur's Caſe. Hill. 8 Will III. B R. 
| (s) 
A ®THUR was outlawed ko: Felony upon five Indlamenta, Ec 8 e 


and afterwards came in, and was bzought to the Bar, and 1575, dor be. 
asked what he had to ſay, why Judgment ſhould not be given; 10oy; if chere 
he pzoduced five Writs of Erroz. Et per Holt C. J. It thete be weg mf ge 
no Lands, the Attomey-General may confeſs Erroz, and then he » 5cire faci-:; 
tall plead pꝛeſently, and be tried upon the Indickments. Ik there bar — 
be Lands, there muſt be a Scire Facias againſt the Lows, mediate cot on 
and immediate, to ſhew Cauſe why he ſhould not have Reſtitution. Record the 
But if it be ſuggeſted on the Roll that he has no Lands, and the ere ue 


none, no Stir 


Attomep-General confeſſes it, there needs no Scire Facias, facies is oe. 
cellary. 


Ano- 


Felooy. 


—_—_—_—_——_ooz—_— .mwã᷑ d * 
OUTLAW RY. 
— = | CRY —— - — 


(s) LT as outlawed in two Attong, one was 101. the other 
— p. LIT. 4e, and upon reverſing the Dutlaw w, the Court took 
peat in Per- | cia Bail fo; the firſt, and an Appearance fo? the other, upon 


lon to reverſe 4 K 5 W. & M. c. 18. Note, The Recognizance was taken 
— fb purſuant to 31 Eliz. c. 3. Note, Mow per 4 & 5 W. & M. one 


Treaſon or eg t except fo2 Treaſon oꝛ Felony, need not appear in Per⸗ 
on to reverſe an Outlawzy, but by Attozney. nn. 


Symmons verſus Bingoe and Cook. Pal. 4 Ann. B. R. 


weld... 1 de Defendant Bingoe being as Feme, and wafved upon 
cuthwed Ein 1 Pioceſs of Dutlawzy, tas now moved on her Behalf, 
cor to reverſe that upon filing common Bail, ſhe might have Liberty to reverſe 


wut be the Putlatyzy. Per Cur'. The (Urit of Erroz to reverſe the Out- 


brought in 


ome or Lawoy, mutt be bzought in the Name of both the Parties that are 


boch, bur one gutlawed4 and if one onip appears, the other may be ſummoned 
may be ug. and ſevered, and then the Outlawzy may be reverſed fo2 the Bene- 
ſevered. fit of him who appears only. Befoze it can be reverſed fo2 want 
of Proclamations, the Party outlawed muſt give Bail to appear, 
and to anſwer in another Afton. 
If H. comes If the Party outlawed comes in gratis upon the Return of the 
in gyori, b* Exigent, alias 02 pluries, he may be admitted by Motion, to re- 
without Bail; Verſe the Dutlawzy, fo2 any other Cauſe, but Want of P2ocla- 
otherwiſe if mations, without putting in Ball. It he comes in by Cepi Cor- 


* pus, then he ſhail not be admitted to reverſe the Outlawꝛy, with: 


out appearing in Perſon, as in ſuch Caſe he was obliged to do 
at Common Law; oz putting in Bail with the Sheriff fo2 his 
Appearance upon the Return of the Cepi Corpus, and fo2 doing 
what the Court ſhall ozder. Appearing by Attomey is an Jndul- 
gence by 4 & 5 W. & M. and the Bail is to be ſpecial oz com- 
mon in this, as in other Caſes. 


2 ——— . » wx. A Aeneas. oor. ALA. » n % 


Oyer and Shewing of Deeds, &c. 


Salisbury verſus Williatis. Mich. 4 W. & M. R R 


Plaintiff omitted in his Declaration to make a Profert, 8c. —_— 


Judgment was fo2 the Plaintiff; and now in Erroz this Form. 
Dmiſſion was inſiſted on, and the Court held it only Bat- 
ter of Foꝛm, of which no Advantage could be taken after Gerdick, 
02 on a general Demurrer, and therekoze affirmed the Judgment. 
Sid. 249. Cro. Car. 190. Cro. El. 153, 217. 16 & 17 Car. 5. 
cap. 8. h | | 


I Debt on a Bond in the Sand Seffions of Wales, the , ( ). 


Morris's Caſe. Trin. 7 Will. III. B. R. 


N Replevin, the Defendant avowed koz a Rent Charge, and () 

made Title by a CUill, and pleaded it with a Profert, and the n 
Plainttff inſifted to have Oyer, alledging it was the Avowant's cedzcily, oz 
Folly to make a Profert of it, and he onght to take Advantage of bell not be 
ft. Et per Cur. He was not bound to plead it ſo; it fs but Sur: en. 


pluſage, and we will not compel him to give Oyer of it. 


Roberts verſus Arthur. | Mich. 13 Will. III. B. R. . 
in Court all 


PON the Profert of a Deed it remains in Court all that b. ran * 
1 Term, but no longer, unleſs it be controverted; but Let- 2fcrwice of 
ters teſtamentarp, o2 of Adminiſfration, do not remain in Court; Letters ceftas 
foz the Party oy habe Occaſton to pꝛodute them elſewhere, Vide A inge 
36 H. 6. 30. Per Cur. On tion. 
There the Letters Patent pleaded, are retozded in the ſame Where Pa. 
Coutt where the Plea is pleaded, the Party need not chew them; daran be 
but where in another Court he muſt plead them with a Profert in where not. 
ur. 02 the Eremplification of them under the G2eat-Seal; Per 


TJolt C. J. | 


Lon 


| Oyer and Shewing of Deeds, _— 


le to ai, A a 
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Longavill verſus The Hundred of Iſleworth. Mich. 
2 Ann. B. R. 


TY N Debt againſt the Pundzed of Iſleworth s the Defendant 
ohen whereir 1 pleaded in Abatement, caption del Robbers, &c. the Plaintiff 
oughe to be replied nul Caption, &c. upon which it was demurred, and a Re- 
granted, is ſpondeas ouſter awarded, and now all being the ſame Term, the 
wiſe of grane- Defendant craved Oyer of the TUrit, and that being ſet fozth, 
ing it, where plłuded the general Jiſue,” Et per Holt C. J. To deny Oyer where 
it ought not. it gught to be granted, is Erroz, but not © contra: Therefoze 
we ought either to grant, oz to enter the Denial upon Recozd, 
that they may allign it foz Erroz., Ik the Plaintiff will conteſt 

it, he may ſtrike out the reſt of the Pleading, and demur, fn Oz⸗ 

der to obſtruct the Oyer: And at another Day it was ruled, that 

the Defendant could not have Oyer, becauſe he had already plead: 

ed in Abatement, and having of. Oyer is never to enable the 

Party to plead in Bar, but to plead to the TUrit, which is done 

already, and therekoze paſt. . | 


Atmit/ verſus Bream, Mich. 3 Ann. K R. 


(C, VY.X 7 HERE a an has obliged himſelf to make a Deed, and 
W W is ſued foz not doing it; it is not enough to ſay, that he 
make » Deed, Made the Deed, viz. Leaſe, Bond, cc. but he muſt let it fozth, 
he mult ſet it That the Court. may judge of its Sufficiency ; foz it ought to 

be a good Deed; but if it be to deliver, oz ſhew, oz pꝛoduce a 
Deed, that is, a Deed already made, there it is enough to ſay, 
that he delivered, oz ſhewed, oꝛ pꝛoduced it. Per Holt C. J. 


- 


Cook verſus Remmington. Mich. 3 Ann B. R. 
(6% IN Debt upon 1 1 5 the Dekendant demanded Oyer ol the 
Defendznt ', 1 Condition, which was, to perfozm, Covenants in an Inden, 
ojer of an To; ture, and then demanded Oyer of the Indenture; and the Plaintiff 
dentute, gave it him, omitting an Indozlement, which was made befoze the 
which 1— Execution of the Deed; upon this Oyer the Defendant” pleaded 
fore-hirmſelf; JPerfomance;, the Plaintiff replied. and let fozth, the Indozlement, 
endehoPhin- and prayed Jubgment fo2 the Uariance, Et per Cur. it, The 

doe iwper. Defendant Hould. have, (et fozth the Indenture himſelf, being a 
fe@, it is at Party to it, and ſhould have pleaded Perkoꝛmance to all the Co- 
danch Pen venants therein. 2dly, The Plaintiff was not obliged to give 
Oyer of the Jndenture, and tho' he did, yet being what he need 

not do, the ſetting-it kozth is not at his Peril, as * is 

bs 2 | obliged 


rr 


Pardon General and Special. 499 
obliged to ſet it fozth; no2 is he concluded to ſay, That there is 
mo2e contained in the Indenture, but at Liberty, as well as if the 
Defendant himſelf had ſet it fo2thz and the Court held, That as 
the Defendant was bound to ſet it kozth, lo he was bound to 
ſupply this OmiMon and make his Plea compleat ; and fo2 this 
Judgment was given koz the Plaintiff. 


— 


6ꝙ6ꝶ3L11 


Pardon General and Special. 


Dominus Rex verſus Parſons. Hill. 3 W. & M. B. R. 


Murder of 992. Wade, and pleaded their Bajeſties Par- cg, for. 


don; and Note, it was fo2z Murder by erpzeſs TUo2DS, to be allow'd 
without any Non obſtante ; the Non obſtante being taken —— 
away by the Statute of W. & M: And Holt C. J. asked fo2 the ein 
CUrit of Allowance, which ſhould certify he had kound Surety of sureties ta- 
the Peace within eight Months after the Pardon; whereupon — rhis 
the TUrit of Allowance was read: And Hole C. J. ſaid, That 
the Court ought not to allow the Pardon till thus certified, and 
that this was a Condition pꝛecedent, by the Statute of Ed. 3. 
and Winnington moved, that the Pardon ought not to be al- 
lowed; arguing, That the Crime could not be pardoned : But 
Holt C. J. ſaid, there was as good Reaſon why the Ring ſhould 
pardon an Indidment of Murder, which is his Suit, as why a Sub- 
jet ſhould diſcharge an Appeal; which is the Suit of the Subject; 
and that the King was by his Cozonation-Oath, to ſhew Mercy 
as well as to do Juſtite. pe ſaid, the 'Statiite of 2 Ed. 3. c. 3. 
meant only, that the King ſhould be fully infozmed, befoze he pat- King may 
dened any: Felony; and that the Reaſon of that, and other re- pardon dire, 
{riitive Statutes, was, foz that alter the Statute of Gloceſter, Words 
c. 9. upon a Murder done, it was uſttal to apply to the Low 
Chancelloꝛ, and gain a Pardon by undue Means and falſe Sug- ** *'7: 
geſfions, with general Wows in it; and this was the Occaſion 
of thoſe reſtrizive Statutes, that Application ſhould be made to 
the King in Perſon, to the Jntent the King himſelf might be ap- 


PR was indided, conbicked, and attaitited ko the (1 
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500 Palatine Counties of Cheſter, Durham, &c. 


pꝛized of the Batter. By 13 K. 2. c. 2. great Difficulties are put 
upon thoſe that chall be Suito2s fo2 a Pardon of Murder, they 
are to fncur a Penalty, &c. but this was found grievous to the 
Subjef#, and therefoze was repealed by 16 R. 2. c. 26. which 
ſhews the Neceſſity there is, that the King ſhould have a Power 
to pardon ; upon which the Pardon was allowed. 


Foxworthy's Caſe. Hill. 1 Ann. B. R. 


Pe ( 2 ) 4 OX WORTHY pleaded his Pardon, and there wag a Mil⸗ 
3 take in the Pꝛoceedings: At another Day he came, and ha- 
charged in bing got the Fault amended, it was allowed. His Creditozs 
Cui with now moved that they might have Leave to charge him with 
' Aﬀtons, as in Cuſtodia, but were not permitted to do it: Foz 
per Holt C.J. That might defeat the Queen's Pardon, by 
rendzing him incapable of perkoꝛming the Condition, which is, 
to go beyond the Seas, &c. and this is not unreaſonable ; fo? 
without the Pardon, the Attainder had continued, and he muſt 
have been hanged 5 and there is no Reaſon why the Pardon ſhould 
put the Creditozs in a better Condition than otherwiſe they would 
have been, to the Pꝛejudice of the Party; fo2 the Pardon was 
given fo2 his Benefit, and not fo2 the Benefit of his Creditozs, 


- 
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Palatine Counties of Cheſter, 
Durham, &.,, _ 


Wilbraham verſus Poley. Trin. 12 Will. II. B. R. 


Error to the E. Acherley moved the Court to ſtay the Return of a 
— ir 1h CUrit of Erro2 out of Chancery, to feverſe an Out- 
1 lawzy in the County⸗Palatine of Cheſter, accoꝛding 

to the Opinion of my Low Coke, 4 Inſt. 214. quod 
vide; ſed non allocatur; fo2 this old Uſage is gone by 32 fl. 8. 
c. 43. and 33 H. 8. c. 13. There were no Outlawyes in hy wa 

I T3 (7 4 | 02e 


Tete Town, Vil, Ne 


501 


beloꝛe 33 H. 8. c. 13. fo; Coꝛoners are there introduced by that 
Statute; and there was no Chief Juſtice in Cheſter till Q. Eliza- 
beth's Time, fo? till then there being but one, there could be nl 
Chief. Vide the an of this Om at arge in Dyer 345: 


e J9 


Pariſh, Town, Vill, &c. 
Rudd verſus Morton. Mich. 4 W. && N. N R. 


PON a Trial at Bar in Replevin, wherein the Defen- 
dant avowed as Dverſeer of the Joo? ; the Queſfion 


Et per Cur. To make Stratton a reputed Pariſh, within 43 Eliz. 
it muſt have a parochial Chapel, and Chapel-wardens and Sa- 
craments, at the Time the Statute was made; and becauſe the 
pretended Pariſh of Stratton had but oue Chapel-warden, whoſe 
Office it was to colle the Rates fared upon Stratton, and pay 
them to Biggleſwade, and the Sacraments and Sacramentals 
were alſo at Biggleſwade; they were held part ot the Parish ok 
Biggleſwade, and not a reputed Pariſh within 43 Eliz. and their 
having a diſtinit Overſeer, and maintaining their own 002, was 
not thought ſufficient to make them a diſtin Pariſh,” f 


Pariſh ſhall be intended a Uill, prima facie; adjudged Mich Vill quid. 


6 W. 3- Wilſon verſus Laws. 
Ik a Place be named generally, that Place ſhail be taken to be 


and intended a ill ; adjudged Mich. 10 W. Ze B. Rs Vinheſtan | 


vier ſus Ebden. 


* 


was, Whether Stratton was a reputed Parith ok it ſelk, 
02 part of the Pariſh of Biggleſwade fn Bedfordſhire? 43 Cs. 


(4 3 


Evidence of 
a reputed Pa- 
iſh withia 


* A Fad apt! r b © 
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Dominus Rex verſus Barnard. Mich. 8 Will III. B. R. 
| a6 30 $0961 26 1037.3 513 30 311; 42 a 
(2) TN DICTMENT, fo? that he being choſen Conſtable in a 
Regular'y® 1 Copporation, accozding to Cuſtom debito modo, refuſed to 
to be choſen take upon him the Office; and upon Demurrer it was ſaid per 
in che Lect or Holt C. J. That at Common Law, all Conſtables were choſen 
be in Cor, at the Leet: Where there is no Leet at the Turn, Whether by 
poration by the Steward oz the Homage, has been a great Queſtion ? But 
Cuſtom. without Queſtion, a Cowontion, of common Right, cannot 
chuſe a Conſtable: By Cuftom they may, as having the Govern- | 
_ of the Place repoſed in them; but then they muſt pzeſcribe 
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| 0 | Prideaux verſus Morris. Trin. 2 Ann. B. R. 


(:) "FN an Attion on the Caſe fo? a falſe Return of Parliament- 
— anion Men, againlt the Sheriff, the Plaintiff declared, That 
mon Law z. Whereas he was duly elefed, the Sheriff returned A. B. to 
gainſt an Offi- be duly elected, who-was, in Faf, not duly elecked. Mz. King 
cer for cf obſeſted, That the Right of Eletton was only to be determined 
Members to in the Houſe of Commons; fo? that it was a parliamentary Mat⸗ 
Parliament, ter, which ought not to be tried here, no moze than the Right of 
he Righe is Pꝛecedente.“ . Eyre contra, That this Court may determine 
determined, what is an Ad of Parliament, 8 Co. 1. Their Pꝛivileges Mo. 67. 
porn af x Ro. 903. Dyer 275. the Right of Peerage; and here the Right 
ioPaclianent. Of Eletion is no otherwiſe in Queſtion, than as it is incident to 

the Falſity. Holt C. J. The Cauſe of the Plaintiff's Suit is a 
Wrong done out of Parliament, and whatever falls under the 
Beguletion of Law, and is done out of the Houſes of Parlia⸗ 
ment, is ſubjet to the Law of the Land; fo2 Laws are to be 
executed out of Parliament; but as fo? the Rules of the Houle, 

2 | as 


PARLIAMENT. joz 


as Sitting, Meeting, 8c. they are within the Houſe, and the 

Judges cannot know them, there being no Pꝛactice of them out of 

Parliament: But if the Parliament ſhould make a Law concerning. 

them, o2 they ſhould become neceſſary to be determined on the Ac- _— 

count of ſome other Batter cognizable by the Judges, the p.J;mes 

Judges muſt take Notice and determine them, as in Bynion's wry Maters 
ſe. ; Incl . 
And Holt C. J. ſeemed to be of Opinion: iſt, That foz a 

double Return, no Afton lay againſt the Sheriff befoze the Sta⸗ 

tute of 7 & 8 W. 3. c. 7. not only becauſe tis the only Method 

the Sheriff has to indemnify himſelf; but when the Right comes 

to be determined in Parliament, one Jndenture returned is taken 

off the File, and then there is no double Return, 2dly, He ſeem- 

ed to think, that fo2 a falſe Return the Party could have no 

Action, where there might be a Determination in the Houſe of 

Commons, becauſe of the Jnconvenience of contrary Reſolu- 

tions; and ſo if a Suit be between A. and B. A. ts voted elefed, 

B. cannot bzing an Action, and ſay, that he was duly cle#ed and re⸗ 

turned, becauſe his Mame does not appear upon Recozd; and he 

is eſtopped to-ſay, that A. was not duly eleed and returned; but 

where the Right of Eleckion, either is determined, oz cannot be 

determined in Parliament, as in Caſe of a Diſſolution, an Action 

lies fo2 the falſe Return; fo2 the Courts at Law can neither an- 

ticipate no2 contradi# their Judgment. Upon a Writ of Erro2 of 

a Judgment in C. B. fo2 the Defendant. 


Domina Regina werſus Paty, & Wa Hill. 3 Ann. B. R. 


12 Defendants having been committed to Newgate by (2) 
the Houſe of Commons, were now bꝛought into Court by On Commit- 
ſeveral Writs of Habeas Corpus, and the Cauſe of their Com- eus se 
mitment was returned to be a Tarrant ſigned, Robert Harley, Commons for 
Speaker, requiring the Keeper of Newgate to take into his Cu- — mo 
ſtody, the ſeveral Perſons, Defendants, fo2 having commenced en n 5c 
and p2olecuted an Action at Law againſt the Conſtables of Ayles- , Corps 
bury, fo2 refuſing their Uotes in the Eleion of Members of fen dre 
Parliament, in Contempt of the Jurisdickton and open Beach of paioſt 8: 
the known Paivileges of the Houſe of Commons. Pꝛ. Lechmere, C. J. 

Page, Mountague, and Denton, who were of Council fo the Pꝛi⸗ 

ſoners, payed that they might be diſcharged fo2 ſeveral Reaſons. 

1ſf, Becauſe the Tarrant was not under Seal, as it ought to 

be, 2dly, Becauſe the Commitment was to remain during 

pleaſure. zdly, Becauſe they had done no unlawful At; fo2 the 
Dꝛoſecution of a Suit is lawful, and no Bzeach of the Puvi⸗ 

lege of that Houſe. But Powell, Powys and Gould Juffices held, 

iſf, That the Commitment was well enough in Fozm ; becauſe 


lc 


1. ——— 23 


— F.C. 


it was accowing to the uſual manner of Commitments by that 
Houſe. adly, That the Houſe ok Commons were the pꝛoper 
Judges of their own Puvileges; and this Court was now eſtop: 
ped to ſay, That this was not a Beach of the Puvileges of the 
- Houſe of Commons, 02 that the Houſe of Commons had no 
Filing cd ſuch Pivilege. Holt C. J. contra ſaid, That this was no 
9 Breach of Paivilege of the Houſe of Commons; that the Com: 
hasch of mencing and Pyoſecution of an Aﬀfon did not neceſſarily imply a 
Privilege. going farther than the bare filing and continuing of an Oziginal, 
which is no Beach of Paivilege; he ſaid, the Suing was na 
Bzeach of Puvilege, noz can their Judgment make it lo, no2 
conclude this Court from determining contrary; when the Houſe 
of Commons exceed their legal Bounds and Authozity, their As 
are wongful and cannot be jtiſtified, moze than the Ads of pꝛi⸗ 
Authority of Vate Men: That there was no queſtion, but their Authozity is 
2 , from the Law, and as it is cirtumtcribed, fo it may be exceeded: 
by Law. To ſay, they are Judges of their own Paivilege and their own Au⸗ 
thozity, and no Body clſe, is to make their J2tvileges to be as 
they would have them: It there be a wꝛongkul Impulonment by 
the Houſe ok Commons, what Court ſhall deliver the Party? 
Shall we ſay, there is no Redzeſs, and that we are not able to 
execute thoſe Laws, upon which the Liberty of the Queen's Peo⸗ 
ple ſubſiſts 2 To conclude, all Courts are ſo far Judges of their 
own Puvileges, and intruſted with a Power to vindicate them⸗ 
ſelves, that they may punich koꝛ Contempts; but to make them, 
02 any Court, final Judges of them, excluſive of every Body elſe, 
is to introduce a State dk Confuſion, by making every Man 
Judge in his own Cauſe, and ſubverting the Beaſures of all Ju⸗ 
risdicions. 
Wiit of Error And now a new Queſtion was ſtarted and referred to the 
OR Judges, TUhether the Queen ought to allow a TUrit of Erro2 
cept Treaſon in this 02 any other Caſe, ex debito Juſtitiæ, 02 ex mera gratia > 
and Felony. And ten of the Judges were of Opinion, That the Queen could 
not deny the TUrit of Erroꝛ; but it was grantable ex debito Ju- 
ſtitiæ, except only in. Treaſon oz Felony. Vide 2 Lev. Thurſton's 
Cale. Price and Smith held, That the Subjeck could not of 
— Right demand them in any criminal Caſe: Then it was a 
Doubt, TUhether any TWlrit of Erro2 lay upon a Judgment given 
on a Habeas Corpus? | | 


Coudell zerſus John. Hill, 5 Ann. B. R. 


ales e IN Caſe; the Plaintiff declared that he was elef#ed Member of Par 
not for a falſe liament fo2 ſuch a Bozough, purſuant to the Queen's TUrit, &c. 
Rerury, but ald that the Defendant returned two other Perſons to be elecked, 
wee y G-8 ald that he the Plaintiff petitioned the Houſe, and was a by 
„z. 1 8 em 
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them to be duly elected, and hig Name oꝛdered to be — in the 
Return, and the Mame of the other to be raſed. After Gerdic, 
on Not guilty, the Defendant moved in Arreſt of Judgment, 
that here is no Cauſe of Afton ; fo2 it appears now, the Plain⸗ 
tiff has had the Effet of his Eletion he is returned: he has 
his Place; there is nothing wanting wherein he can pꝛetend him⸗ 
ſelf injured, but the Coſts he has been at in the P2oſecution ; and 
as to them it ought to be ſuppoſed, that the Houſe confi dered of 
them. This was endeavoured to be made good upon the Statute 
7 & 8 W. 3. But Sir Tho. Parker, fo2 the Defendant, anſwered, 
That this Declaration cannot be taken to be founded upon that 
Statute, becauſe the Fat was laid not agreeable to it, no2 was 


it ſich an Ackion as was intended by the Statute, which differs 


from a general Adion; fo2 fürſt, an Action grounded upon a ge⸗ 

neral Pꝛohibition ol a Statute, ought-not to be fo2 the Patty 
only, but the Queen and Party tam quam ;-fo2 a-Fine is due to 
the Queen fo2 the Breach of the Statute, as well as Satisfaction 
to the Party injured. Et per Cur. Where a Statute introduces a 
new Law, by giving an Action where there was none bekoze, 02 by; 
giving anew Aﬀton in an old Caſe, the Plaintiff need not conclude 
contra formam Statuti But if a Statute gives the ſame Aﬀion, 
with a Difference ok ſome Circumſtances, as double Damages, 
&c. the Plaintiff muſt either conclude, contra formam Statuti, o2 
make his Caſe fo particułarly within the Statute, that it may ap⸗ 
pear to be ſo; and becauſe he had not done it in this Caſe, 
Judgment was given fo2 the Defendant. 
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Parſon, Vicar and Curate, 
Birch bee Wood. Hill. zo Will Ul. B R. 


©OOD, pretending to be Turate- of a Chapel of Eaſe 
in the Pariſh'of Preſton, Tied the'Uicar of the Pi- 
riſh in the Spiritual Court, fo2 the Arrears of a 
7 _ Penſion claimed dy Pielcription; and a Pohtbi- 
tion was granted Niſi cauſa ; fo2 that the Curate was removeable 
at the ill of the Parſon, and ſo cannot pzefcribe, but his Re- 
mevy muſt be by quantum meruic, - 1 


Curate is re · 

moveable at 
the Will of 
the Parſon. 


PAUPER 


Anonymus. Mich. 9 Will. II. R. R 


(1) Pauper ſhall not pay Coſts, unleſs he be nonſuit ; but 
. then he ſhall pay Coſts, oz be whipped, per Holt C. J. 
17 foie, Quzre tamen, foꝛ afterwards in another Term, J moved 
that a Pauper might be whipped foꝛ Mon⸗ payment of Coſts 

upon a Nonſuit, and the Motion was denied per Holt C. J. ſaying, 
Pe had no Officer fo2 that purpoſe, and never knew it done. Note 
alſo, Jf a Pauper gives Notice of Trial, and does not pꝛoceed, 


he ſhall be diſpaupered. 


Anonymus. Mich. 11 Will. III. B. R. 


N. Northy moved to diſpauper a Parſon, who was Plain⸗ (2). 
M tiff in an Aﬀton, becauſe he had a Living of 401. per An- — 
num. Turton and Gould Juſtices contra, becauſe he ſwoze he © 
was in Debt moze than it was woꝛth: Holt C. J. differed fron} 
them; fo2 his being indebted, o2 his Eſtate being moztgaged, is 
no reaſon; tis enough, that he has a conũderable Eſtate in Poſ- 
ſeſton; 


Payment and Satisfaction, xc. 


Maſon verſes Williams in Canc. 


Executor 


ter a Decree quod computet, an Executo2 may pay any a pe 

other Debt of a higher Mature, oz as high a Nature; Dcbcs of a 
| but this muſt be intended where he has legal Allets; fo2 — Noe" 
if he has only equitable Afſets, the Court will not indemnify him, Decree aus 
and ſuffer him to pꝛejudice and diſappoint the firſt Suito2; and ner, not 
where there is a final Decree againſt an Executoz, and he paps a wer fan 
Bond, it is a Biſpayment ; fo2 a Decree is in the Nature of a 
Judgment. Per Cowper Low Chancelloz. 


P ENDING a Bill in Equity againſt an Executs2, 03 ak- (1 


Carter verſus Sheppard. Paſ. 10 Will III. B R. 


9 a Point referr'd at Niſi Prius, the Caſe wag; H. ha- ( 
CA ving a Note of 1001. upon a Goldſmith, goes to receive fi ner af 
it: While he is in the Shop, one Daly brought Money in to pap by the Hands 


to the Goldſmith, who thereupon oꝛders H. to receive the Money 4 bay 


of Daly; accowdingly H. receives 50 1. patt of his Þundzed, pulls g. mult abifs 


a Bag out of his Pocket, puts the Money into the Bag, laps by che Ls 
it voy N him, and pꝛoceeds to = the reſt; in the mean _ 
Ol. II. ; 


508 : Payment and Satisfaction, &c. 


a Stranger comes in, catches the Bag of 501. from him, and 
runs away: H. bꝛings Trover againſt the Goldſmith fo2 his Note, 
pꝛetending the Pwperty of the 501. remained in the Goldſmith, 
tho put into the Plaintiff's Bag; fo2 he had ſtill a Right to 
count it over, and ſo it was not abſolutely paid to the Piaintilf. 
Cur contra, H. had appꝛopziated the Boney, by putting it into 
his Bag, and might being Trover fo2 the Bag and Yoney, as 
well as if he had put both Bag and Money into his Pocket. 


Matle verſus Make. Trin. 13 Will. II B. R. 


(3) AYMENT to a Bond with Condition indozſed, is a good 
Plea befoze Breach, but not afterwards, no moze than to an 
Action of Debt upon a ſingle Bill; fo2 the Benefit of the Condi⸗ 

tion is loſt when the Bꝛeach is made. Per Holt C. J. 


Cranmer's Caſe in Canc'. 


(4) RS. Fiſher was indebted in 501. to Cranmer, and left 

n him a Legacy of 5001. and made him Executoz, and after the 

greater or leſs Making of her TUil, boꝛrowed 150 l. moze of him, and died: The 

_ _ to Haſter of the Rolls decreed, that this Legacy ſhould be a Satisfa- 

be taken. dtlon of both the Debts, that contraded after the CUll, as well as 

Vide 2 that contracted bekoꝛe; but Harcourt, Loꝛd Chanceiloz, reverſed the 

4e 155 © Decree, becauſe a Court of Equity ought not to hinder a Ban from 

diſpoſing of his own as he pleaſes; and when he ſays he gives a 

Legacy, we cannot contradi# him, and ſay he pays a Debt; and 

as to the Debt contraited afterwards, he ſaid there was no Pꝛe⸗ 

_ tence to make this to be a Payment of that: If a Legacy be 

leſs than the Debt, it was never held to go in Satisfatton ; ſo 

if the Thing given was of a different Nature, as Land, it Gould 

not go in Satisfa#ion of Money; fo if the Legacy be upon 

Condition, fo2 by the Bzeach he may be a Loſer, whereas the 

Mill intended it fo2 his Benefit. Note, In all theſe Caſes the 
Intention of the Party ought to be the Rule, 
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Rex & Regina verſus Knollys. Trin. 6 W. & M B. R. 


Knollys, foz the Murder of Captain Lawſon, which was 
removed into B. R. The Defendant pleaded in Abatement, 
that William Knollys, UGiſcount Wallingford, by Letters 
Patent under the Gzeat Seal of England, which he pꝛoduced in 
Court, bearing Date Auguſt 18. 2 Car. 1. was created Earl of 
Banbury, to him and the Heirs male of his Body: That Wil- 
liam had Iſſue, Nicholas, who ſucceeded him in the ſaid Title, 
and that the ſaid Honour deſcended to: him the Defendant, from 
the ſaid Nicholas, as Son and Heir. Et hoc paratus eſt verificare. 
It was replied, That 14 Decemb. 4 W. & M. the ſaid Defendant 
9 4 the Lows then aſſembled in Parliament, to be tried 
y his Peers, and the Loꝛds diſallowed his Pecrage, and dif: 
miſſed the Petition. 
The Defendant demurred, and the attomey General joined in 
Demurrer. 
The firſt Point conſidered per Holt C. J. was, what an Earl- 
dom was, and wherein it conſiſted, 
Befoze the Time of Ed. 3. there were but two Titles of No- 
bility, viz. Earls and Barons. 


I| NDICT M E NT was found at Hicks Hall, againſt Charles 


(1) 


Barons were oꝛiginally created by Tenure, afterwards by Writ, Baron. 


und laſt of all by Patent, ſcil. about 11 R. 2. 


As to Earls, iſt, They were always created by Letters Pa- Ear), bis 


tent. Vide Seld. 53 6. | 
adly; An Earidom conſiſted in Office fo2 the Defence of the ** 
Kingdom. Vide Bract. Lib. 1. c. 8. Comites had their Name, not 
from Counties, but à comitando Regem, 9 Co. 49. It map be en: 
tailed as any other Office may, within Veſtn). 2. 
3dly, Earldoms conſiſt of Rents and Jofſeſſions; 8c. which 
were anciently great. Vide Mag. Chart. the Relief of his Heir 
10) this being pꝛemiled, he went on to conſider the Ob⸗ 
jections: 
iſt, That it is not alledged by the Defendant, that he is unus 
parium Regni Angliæ, but only unus parium Regni; no2 is Ban- 
ury alledged to be in England, and an Irifh+Peer-may be made 
under the Gzeat Sea! of England. 
Vol. II. O 2 To 
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Kingmy Co this he anſwered, That the Gzeat Seal of England is ap- 
8 * pꝛopꝛiated to England, and what is done under it has Relation tg 
the Great Seal England, and to no other Place; and tho' the King may create 
ee by an Iriſh Peer under his Gzeat Seal of England; pet that mutt 
Words, be by erpreſs Wows, being by ſpecial At of Pꝛerogative. In 
Ack of Parliament does not extend to Ireland, unleſs particulariy 
named, and tis a fozeign Intendment to ſuppoſe him an [rich 
Peer, and therefoze is to be rejecked. . | 
Place whence The Place from whence an Earl takes his Title, is not mate⸗ 
EOS rial ; tis not-neceſſary there ſhould be fuch a Place in England, oz 
ecril, indeed any where. Albemarle is not in England, and there is 
really no ſuch Place as Rivers, tho' we have an Earl of that 
Name. | & 
© 2dlp; *Tis objeded, That the Defendant ought to have con. 
cluded his Plea, with prout patet per recordum, and have pjo- 
duced a Writ to certify the Dilcents. 
As to the Writ to certify the Dilcents that is not of Neceft- 
ty, but uſed merely fo2 Expedition; and if his Peerage had been 
created byTUrit, then it would have been triable by the Recozd, and 
this a fatal Exception: But Letters Patent may be pleaded and 
ſhewn to the Court, and the adverſe Party cannot deny them: 
And as this Caſe is, here being Dilcents, if the Defendant had 
concluded as the King's Counſel ſay he ſhould, it would have 
been an impꝛadticable Concluſion, and conſequentiy void. And in 
the Pꝛecedents cited of the other Side, there were no Letters 
Patent pleaded ; no2 could there in this Caſe be any ſuch Iſſue ag 
Earl, oz not Earl; fo2 the Letters Patent under the G2zeat Seal 
could not be denied oz queſtioned, but by pleading Non conceſſit. 
zdly, That the Defendant fs concluded of his Peerage by the 
Oder of the Houſe of Lo ds. | 
To this Eyre J. ſaid, The Defendant had a Title to his Ho- 
nour by legal Conveyance, and that it was under the Þyotefton 
of the Common Law, and could not be taken from him but by 
legal Means. That the Houle of Lo2ds could no moze depzive 
one of a Prerage, than they could confer a Peerage : That the 


Houſe of Defendant's Right ſtood upon the Letters Patent and his Legi⸗ 


Lords coonot timaty; that the Letters Patent could not be cancelled without 
— 4 a Scire facias 3 and that the Dekendant couid not now be pꝛoved a 
Baſtard oꝛ illegitimate. | | on 
Judicial Holt C. J. gave theſe Reaſons: 1ſt, That this Dyer was 
Powerof Par- not a Judgment of Paritament ; the Parliament conſiſts of the 
hament 51" Ring, the Lows Spiritual and Tempozal, and the Commons : 


the Peers, but 


'ris virtually The judtcial Power is in the Lozds only; pet legally aud vir⸗ 
the Jug: tually it is the Judgment of the King, if not of the Commons ; 
* ens and Carits of Erro2 in Parliament are coram nobis in præſenti 
All Juriſdi- Parliament'. Vide Fleta, c. 17. All Power of Jurisdigion is pc: 
eee from rib'd from the Ring, ik that be an Authos? to be credited. 


the Crown. 
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The Houſe ok Lozds has a double Authozity, as Parliament, Houſe of 
and the Courſe of the Houſe, between which we muſt diſtinguith {75,2 * 

by their Style. Journals are no Reco2ds of Parliament, and choricy. 
therefoze we cannot take Notice of them, Hob. 110. King and 
Hunſdown verſus Arundel and Howard. Judgments ought to be 

given in their pzoper Style; and therekoze, if this Court, which 

is coram Rege, enter. Judgment per Juſticiarios de B. R. tig 

The Hoſe of Lows has no Jurisdiction over an oziginal Cauſe a1 rg 
mixed with Matter of Fact; becauſe «ft, that ſupzeam Court is the 8 
dernier Relozt; beſides that fo2 the moſt Part, oꝛiginal Cauſes 

are mir'd with Matter of Fai, and it is below the Dignity of lo 

ſupzeam a Judicature, to try a Matter of Fat :-'Tis fo? this 

Reaſon, Erro2 in Fai in the Court of King's Bench, muſt of 

Neceſlity be redꝛeſſed beloze the Judges of this Court. 2dlp, Jf the 
Parliament ſhould take Conuzance of oztgina! Caules, the Subjee 

would loſe his Appeal, ſo much indulged by the Common Law 

in all Caſes, Cauſes come not thither, till they have tried all 

other Judicatures: Foz this Reaſon, within theſe keur Pears, 
Judgment was given againſt the Carl of Macclesfield in the Ex⸗ 

chequer: Me bzought Erroz in the Houſe of Lozds, and the Error lies not 
Queſtion was, Thether by 31 E. 3. the Exchequer Chamber from the 
ſhould not interpole? Aud the Crit was abated, and it was held, — "of 
that the Exchequer:Chamber ſhould interpoſe. This Dignity is a cb Houſe of 
Title by Common Law, and if a Patentee be diſturbed of his Dig- Lede 
nity, the regular Courle is, to petition the King, who indozſes Where P. 
it, and ſends it into the Chancery, Vide Stamf. Prerog. 72. water, is di- 


22 E. 3. 5. Long 5 E. 4. 117. The King could give Pꝛecedency — 
by the Common Law, but is bound by 31 Hl. 8. c. 10. to proczcd. 


Ik a Peer commits Treaſon, he mult be tried by his Peers, 
and they may oꝛder a Trial, but the King may chtiſe whether he 
will make a High Steward, | 

3dly, Mo Plea was depending in the Hotiſe of Lo25s, fo2 the 
Defendant did not petition to enjoy; but lappoled himſelk in 
Poſſe ſſion. 

4thly, Pere was no Judgment. A Court can give na Judg⸗ 
ment in a Thing not depending, 02 that does not come in a ju⸗ 
dicial Map befoze that Court: Here the Title ok the Earidom 
was not befoze them. Ik Treſpaſs be bꝛought fo2 a Treſuaſs 
done in the Szound belonging to a Houſe, and it appears at tze 
Trial, the Plaintiff has no Title to the Houſe, pet the Court 
cannot give Judgment to turn him out, | | 

5thiy, A Judgment ought to be compleat and kozmal: It a Jadement 
Quo Warranto be bzought fo2 ulurping Royal Franchiſes, and mut be cem. 
the Court give their Opinion that the Defendant has no Title; pee r 
unleſs they go on, Et quod ab inde excludatur, &c. it is nothing. | 
Do in the Caſe of Lovell, 2 Cro. 284. In Debt on an Ovligation, 
the Defendant pleaded a Bar by Uerdit and Judgment tn a foꝛmet 
| Aktion, 
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Action, wherein the Entry was, that the Defendant ſhould reco⸗ 
ver Coſts. Et quod eat inde fine die: Here, becauſe there wag 
' Diſmiſſion is no Judgment, Quod quærens nil capiat per bre, it was adjudg: 
no Judgment: eq naught; fo2 Dilmilſion is no Judgment in a Court of Law. 
Objetton, Jt is ſaid that this Judgment was given ſecundum 
legem Parliament. | 
Lex Porlis- MQnſw. Lex Parliamenti muſt be looked on as the Law of the 
n Kingdom ; but admitting it were a particular Law, pet it a 
Queſtion ariſes determinable in the King's Bench, the King's 
Bench muſt determine it. Vide Dy. 60. TITER 
14 Car. 2. C. B. Binion verſus Eveling. Filing an Oꝛiginal 
againſt a Parliament-Ban was adjudged to be no Beach of Pyt- 
vilege. Jf a Man be committed by Parliament, and the Parlta- 
ment is p2020gued, this Court will grant a Habeas Corpus. But 
no Precedent hath been ſhewn to warrant the determining Jnhert- 
Ioherirances fances oziginally per legem Parliamenti; if it be ſo determinable, 
not original it muſt be by At of Parliament, but there is no ſuch; o2 by Cu- 
ble in Perla. ffom, but there is no ſuch Cuſtom ; but if Inheritances were de- 
ment. terminable in Parliament, without their having Jurisdifton, they 
would have uncontroulable Power, and res eſt miſera, ubi jus eſt 
vagum. And he concluded that Judgment ſhould be given fo the 
Defendant, and accozdingly the Jndi#ment was abated: So the 


Defendant was not tried fo2 the Murder at all. 


Lord Banbury's Caſe. Paſ. 5 Ann. B. R. 


( 20 ORD Banbury was taken on a Latitat ſued againſt him by 
Harreftedby I. the Name of Charles Knollys Eſq; and it was now moved 
a Commoner, fo? d Superſedeas, offering to ſhew the Letters Patent of 
che Court Creation, and an Affidavit, that he was the Perſon; and it 
won't "7 was agreed, That if the Latitat had been ſited agalnſt him by 
peer or not the Name of Lo, it ſhould have been ſuperſeded ; fo2 the Law 
upon a Mo- ſuppoles a Peer able to anſwer the Demand of any pcrſonal 

| Adlon; and the Body is only liable fo; want of being reſponſible 
in Subſtance 2 And ik he had late in Parliament by vertue of any 
CUrit of Summons, and had been ſtted as Charles Knollys; but 
not having ſate in Parliament, they could not take Notice of 
his Peerage, and would not pꝛoceed to try it on a Potion. 


Sir Thomas Meers contra Lord Stourton. In Canc'. 


(3) Q JR Thomas Meers exhibited a Bill againſt the Lozd Stourton, 
Where a Peer and it was owered that the Low Stourton ſhould be examined 
ene tor: Interrogatoztes touching his Title; and it was objezcd, 


Honour. That he being a Peer of the Realm, ought to anſwer upon his 
2 | Ho⸗ 


r * 


FW = W 


Pp E R Ff U R Y 


513 


Honour only; and it was ruled by Harcoure Low Keeper, that 
where a Peer is to anſwer to a Bill, his Anſwer put in upon his 
Honour is ſuffictent ; but where a Peer ts to anſwer Interroga⸗ 
tozies, to make an Affidavit, o: be examined as a Titneſs, he 
muſt be upon his Oath. 


PERJURY. 


Dominus Rex verſus Greepe. Mich. 9 Will. III. B. R. 


N Jnfo2mation fo2 Perjury ſet kozth, That the Defen- 

vant, upon giving a Leaſe and Releaſe in Evidence in 

a certain Cauſe, bearing Date the 15th and 16th of 

July, 1681. erecuted at Albemarle-Houſe, to which 

M2, Stroud was a (Uitneſs, ſwoze that M2. Stroud was the 

Middle of July, 1681. at Newnham, innuendo Newnham in De- 

vonſhire, ubi revera non fuit apud N. prædict. 4 erdit# was 
fo2 the King, but Judgment was arreſted; and it was held, 

Iſt, That Newnham was but an individuum vagum without 
the Innuendo, and might be as well Newnham in Middleſex as 
Newnham in Devonſhire, o2 ſome far diſtant Place. And if 
Newnham was at the nert Dooꝛ, Stroud might be at Newnham, 
100 pet be at Albemarle-Houſe in Middleſex too in the Middle of 

uly. | 


2dly, That the Innuendo could not reſtrain the Individuum unde may 
vagum to Newnham in Devonſhire; fo; it is no Averment, but -xplzin or ap- 


in the Nature of a Prædict. Jt map ſerve fo2 an Explanation to 


ply, but can- 
not add to, or 


point out, where there is pꝛecedent Matter, but never fo2 a new change che 


Charge: Jt map apply what is already expꝛeſſed, but cannot add, 
oꝛ inlarge, 02 change the Senſe of the pꝛecedent Mods: So 
here, the wow Newnham did not impozt Newnham in Devon- 
ſhire; ergo, the Innuendo cannot inlarge the Jmpoztance of it, 
and make it ſo ſignificant. Vide Sty. 333. 3 Cro. 428, Goldsb. 
191. Hob. 3, 6, 45. 1 Ro. 82, 83, 84. 2 Bul. 81, 82, 1 Ven. 337. 
Hutt. 44. 4 Co. 20. Yelv. 21. 1 Cro. 321. All. 32. 


3dly, 


Senſc. 


4 4 Pleas and Pleadings. 


Pecfury my 2dly, That a Ban ought not to be dzawn into a conſtruzive 
be 2s che JPETjury 3 and that if the Matter of this Dath was certain, it is 
Credit ofa Material to the Jſlue and ſufficient to be Þerjury ; and Hole C. J. 
Witneſs. denied Gold. 191. and held, that if a Man gives Evidence to the 
Credit of a Mitnels, tho this be not the Jſſue, pet tis Perjurp. 

Charge ought gthip, Ag to the Dbjetion, that this was an Inkozmation at 
2 Common Law, and not on the Statute, that makes no Difference 
Common AS to the Certainty of the Charge; fo; tis no moze infamous nom 
* and on than it was at Common Law; the Difference is only, That 
ehe Statut. here H. is convitt upon the Statute, tis part of the Judgment 
Where H. is to be Diſabled ; but at Common Law tis only a conſequential 
convit on Diſability: Ergo, in the later Cale, the King may pardon, and 
Diſability is that reſtozes him to his Teſtimony; otherwiſe in the fozmer, foz 
arr of the in that Cale he muſt reverſe the Judgment, oz cannot be 


Jenas, reſtoped, | 


Law 'tis on- 
ly a Conſe- 
quence. 


Pleas and Pleadings. 


Anonymus. Mich. 1 W. & M. B. R. 


882 of the Term, and is charged upon his Appearance with an 
Midaleſez, the Jnfozmation, in caſe the Jnfo2mation be laid in Middleſex, 
Defendane <> the Party has Time to plead during all that Term, ſo that 
whole Term it Cannot come to Trial in the Term; but in caſe it be laid in any 
to ple:d; in other County, the Party ſhall have Time to plead till the next 
eve County, Term; f02 he is as much concerned to defend himſelf in thoſe 
Term. Caſes as in any Civil Aﬀion ; and ſince the Law allows him 
Counſel, the Law allows him Time likewiſe to conſult with 
them-; fo2 not to allow the Means of Defence, is to take away 
the Subjet's Defence ; otherwiſe it is of capital Dffences ; But 
Note, in theſe Caſes there is no Counſel. Alſo where the Party 
comes in by Cepi Corpus, o2 upon an Outlawzy, he ſhall plead pꝛe⸗ 
ſent!y, fo2 then he has been gullty of a Contempt. Per Cur', con- 


trary to the Caſe of the ſeven Biſhops. 
4 Wood- 


(1) T* a Man be bound by Recognizance to appear the firſt Day 
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Woodward verſus Cliff. Paſ. 2 W. & M. B. R. 
lhe Covenant, the Plaintiff declared that he was ſeized in Tee, ( *) 


and that by Indenture made between the Plaintiff and Eliz. — ax pt 
his CUife ex una parte, and the Defendant of the other part, te- recirsl. 
ſtatum exiſtit that the Plaintiff and his TUife demiſed. *Twas ob- 

jeded, That it being ſhewed that the Husband was ſole ſeiſed, the 
Pusband and Tife could not demiſe ; ſed non allocatur; fo? it is 

not affirmed, but only that by the Indenture tis witnefſed, fo2 the 


Teſtatum fs a Rehearſal of that. 


Hall verſus Engleſtone. Mich. 8 Will. III. B. R. 


2 a Habeas Corpus returnable in Michaelmas Term, if (3) 
L the Declaration be delivered befoze Craſtinum Animarum, Difference 
the Defendant muſt plead to try; but upon a Cepi Corpus he is Time © 
only to plead to enter. So in Eaſter Term, if the Declaration p!c-d on 
be delivered befoze Menſ. Paſchæ, the Defendant on a Habeas % Ce, 


Corpus mult plead to try; upon a Cepi Corpus to enter only. 


Anonymus. Mich. 8 Will. III. B. R. 


F a Declaration be delivered againſt one in Cuſtody, he thall (4) 
have the whole Term to plead in Abatement. | 


Anonymus. Mich. 8 Will. III. B. R. 


E FORE Joinder in Demurrer, the Defendant may waive his e 4. ö 
ſpectal Plea, and plead the general Iſſue, per Cur'. But if ſpecial plesd- iq 
there be a Rule to plcad, ſo as to ſtand by it, and the Defendant ine 
pleads a ſpecial Plea, as he may, and the Plaintiff demurs, the 
Plaintiff hall not then wajve and plead the general Jſſue. 


Pierce verſus Blake. Hill. 8 Will. III. B. R. 


DE Defendant pleaded a falſe Plea in Abatement, viz. ® (6) p 
That the Plaintiff was dead; the Court was moved, that 4 fr. 
the Attoꝛney might be compelled to ſwear it: Et per Holt C. J. 6Ggaing Er- 
We cannot compel him in any Caſe to ſwear his Plea, but where 7 lle ang 
it is a fozeign Plea; but the Attozney, if he puts in a falſe Plea £g;volous: 


to delay Juſtice, bzeaks his Dath, and may be fined foz putting a 
Vol. IL Þ Os 
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Deceit upon the Court: Pe remembzed a Caſe where Judgment 
was given againſt a Defendant above fozty Pears of Age, upon 
which Judgment he bzought a Writ of Erroz, and aſſigned In⸗ 
fancy, and appearing by Attomey fo2 Erroz, and the Court ſined 
the Attoznep: In the pzincipal Cale the Court o2dered the gttoz- 
ney ta plead immediatelp, ſo as he would and by it ; oz the Court, 
if he did not, would enquire into the Truth of the Plea, and if 

thep found a Deceit and a Trick, they would fine him. 
Note, The Court will not oder a Pan to plead peremptozily 

till the Rules be out. | 


Brown verſus Corniſh. Paſ. 9 Will. III. B. R. 


(7) NDEBITATUS ASSUMPSIT and Quantum meruit foz 
2 20 l. The Defendant pleaded, onerari non debet, becauſe he 
only hire Paſd the Money at the Time, 8c. Et hoc paratus eſt verificare: 
chere never The Plaintiff demurred: Et per Holt C. J. iſt, This Plea 

e Charge. doeg not amount to the general Iſlue, becauſe it admits the 
Cauſe of Action. 2dly, Onerari non debet is no Plea here, be: 
cauſe he allows the Pꝛomiſe to be a good Pꝛomiſe, but avoids it 
by Matter of Diſcharge ex poſt facto; in this Caſe he ſhould 
have pleaded actionem non. But where gh, on of the Plea 


ſhews there never was a good Cauſe of Adigg, onerari non debet 
may be pꝛoper; thus in Debt on a Bond, Dekendant may plead 
onerari non debet quia riens per diſcent. 3dly, The Plea was 
miſconcluded, fo2 he ought to conclude to the Country. | 


% Aſhton verſus Sherman. Mich. 9 Will III. B R. vide 
| this Caſe, title Executors. Pl. 10. pag. 298. 


Anonymus. Mich. 9 Will. III. B. R. 


(9) F Judgment in EjeXment be ſigned in a Country-Catſe foz 
want of a Plea, but no Poſſeſſion delivered, a Judge in his 
Chamber at any Time befoze the Aſſizes, may compel the Plain⸗ 

tiff to accept a Plea ; but if Poſſeſſion be detivered, he is with⸗ 

out Remedy, per Holt C. J. 


Nat I Gray 
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Gray verſus Hart. Hill. 9 Will. III. B. R. 


N Aſſault and Battery, the Defendant pleaded a Writ to the b ( ny 
[| Sheriff returnable in C. B. and a Warrant to him to arreſt . 
the Plaintiff, &c. and did not ſhew from what Court the Writ ic is nor 
iſſued, and it was held naught ; fo2 it might be a TWirit out of . 
the King's Bench oꝛ the County Palatine, and they would not ;ccur-v/c, 
intend it a CUrit out of Chancery ; ſo if H. plead a Judgment, doc muſt 
he muſt ſhew in what Court; foz to put the adverſe Party ta enger 


ſearch in every Court, would be infinite. 


Anonymus. Mich. 10 Will. III. B. R. 


DE Court reſented the Number of frivolous ſham eas =, wy 
which came befoze them, ſaying, Jt was againſt the Duende 
of Counſel, and againſt the Statute W. 1. c. 29. and that the 
old Rule ought to be revived, via. That Counſel ſhould ſet their 
Dands to the Books delivered to the Judges, which was anctently 
— that the Court might not be troubled with frivolous 
dleas. 


Paſmorc verſus Serj. Goodwin. Trin. 11 Will. III. B. R. 


Etjeant Darne! moved fo2 an Jmparlance till the next Term; (12 
becauſe the Defendant was an Officer of the Court, and the #720? _ 

Bill was not filed againſt him, ſo as to give him eight Days oces ic is 
within Term to plead ; But the Court held, That the Day of the fufficicor, if 
Bill filed is one Day, Co that the Plaintiff may give Rules that 9% weten. 
Oay; allo they agreed, that Sundays and Holidays are to be Term co 
reckoned in. And the Clerks laid it was ſufficient that he had four ele. 
Days in Term, quod curia conceſſit; z. Clark laid, that an⸗ 
ciently there were twa Rules given, both four Day Rules; the 
firſt was, ad reſpondendum, the ſecond Ad reſpondendum peremp- 


toric, which two were now turned into one Eight Days Rule, 


Anonymus. Trin. 11 Will. III. B. R. 


DE Queſtion was, TAhether there ought to be new Rules ( '3 ) 

to plead upon an Amendment? Pew, Clerk of the Papers, + ag 
laid, that if the Pica was of another Term, there ought to be plczd after an 
new Ritles ; otherwiſe if it be a {ca of the ſame Term, becauſe +> ph 
there ts a Rule to warrant the Judgment. Holt C. J. Ancient- j\c1ucce be 
iy they did not plead de novo after an Amendment; therefoze gi- gives: 


Val. II. 2 2 Uing 
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ving Rules to plead again, cannot be the ancient Courſe; becauſe 
the jP:aftice of {leading de novo is but of late introduced, but 
with great Reaſon: When the Plaintiff amends and gives an Jm- 
parlance, there ſhould be new Rules; otherwiſe not. 


Wood verſus Cleveland. Paſ. 12 Will. III. B. R. 


(144) YN a common Action of Treſpaſs, the Plaintiff ſigned hig 
Judgment ſet J Judgment fo2 Want of. a Plea ; the Defendant after Term, 
tcialy regu- and befoze the Aſi3es, offered him a ſpecial Plea, oz to plead thc 
ler, in order general Iſſue, p2ovided the Plaintiff would conſent to enter into a 
co try be. Rule, that he ſhould at the Trial be allowed to give ſpecial Batter 

| in Evidence; the Plaintiff refuſed, and executed a TUrit of En⸗ 
quiry: And now Sir Bartholomew Shower moved, that upon 
paying Coſts the Judgment might be ſet aſide, and the Plaintiff 
obliged to accept their Plea and go to Trial, the Plea being 
kair and containing ſpecial Matter of Title. The Motion was 
granted, fo2 per Holt C. J. There the Defendant's Plea was a 
fair Plea, and no Delay affeted, we will interpoſe; otherwiſe 
where a Plea contains ſpecial Batter that is queſtionable and 
was deſigned to dꝛaw the Plaintiff to demur. 


Anonymus. Trin. 12 Will. III. B. R. 


F (15) THERE was a Queſtion, If a Man appears voluntarily be- 
How the D- 3 fore Menſem Paſchz in Eaſter-Term, whether he be obliged 
plead after a fo plead to enter? Sir Samuel Aſtrey and Mz. Clark were of Opi⸗ 
3 nion he was not. But per Holt C. J. There is no difference be⸗ 
ppearanc*. tmneen a voluntary Appearance and an Appearance upon a Cepi 
Corpus; fo2 a voluntary Appearance is not good, unleſs a TUrit 
hath been taken out: And there is no Reaſon koz it; foz if the 
Plaintiff be content with a voluntary Appearance in Eaſe of the 
- Defendant, there is no Reaſon why the Plaintiff ſhould be in a 
wozſe Condition than if he had arreſted him: Let the Rule be, if 
a TUrit be taken out, and the Defendant agrees to appear, he 
ſhall appear and plead accowing to the Return of the TUrit, and 
if the Return be befoze menſem Paſchz, he ſhall plead to enter ; 
but if no TUrit were taken out, he ſhall not be obliged to appear; 
but if a CUrit were taken out returnable after menſem Paſchz, he 
ſhall have an Jmparlance till next Term. 


n | | . Peirce 
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Pcirce verſus Paxton. Trin. 13 Will. IL B. R 


pleaded Payment of Part, and an Acquittance in Abatement: Prang 1. 
pon Demurrer Hole E. J. held it a Plea in Bar aud not in zue 
Abatement. Vide 3 Cro. 342. All. 63, 65. 3 Cro. 157. (hat is a ere 
Bar befoze the Action bzought, is as much a Bar after, ko: Time e is in 
makes no difference in the Nature of the Thing. Vide 7 E. 4. 15. Bar. 
Sty. 212. is a dark Caſe. Entry into part differs; foz that is 
without the Conſent of the Plaintiff, But the Plea is not good, 
becauſe the Acquittance is a Deed, and ought to be pleaded with 


5 c 


a Profert. Judgment to anſwer over. 


15 Debt on a Bond, the Defendant Puis darrein Continuance (16) 


Anonymus. Trin. 23 Will. I. B. R. 


Law Matter, where it wag not neceſſary by the Common re crete 


Law, you need not plead the Thing to be in waiting, but give nes Thing | 
it in Evidence; but where a Thing is oziginally made by Ack of ps, 
Parliament, and required to be in waiting, you muſt plead it with picaded ; but 
all the Circumſtances required by the At; as upon the Statute berc ic only 
of H. 8. of Wills, you muſt plead a Will to be in waiting; but Cusn 
a collateral Pꝛomiſe, which is required to be in wziting by the Marcer, ir 

Statute of Frauds, you need not plead to be fn woiting, tho' nds not. 


you muſt p2ove it lo in Evidence, per Holt C. J. 


If an AZ of Parliament makes Waiting neceſſary to a Common (7 


Anonymus. Trin. 13 Will. III. B. R. 


JF a Men pleaps over, he ſhall never take Advantage of any ed 2e 
1 Slip committed in the Pleading of the other Side, which he de *k-» ad- 
could not take Advantage of upon a general Demurrer. Per ! Pleo 
Holt C. J. which could 


not ona gene · 
ral Demucrer. 


Anonymus. Trin. 1 Ann. B. R. 


1 a Pan has koꝛfeited his Ball- Bond, and ſo is in miſericor- Af, B.. 

dia, and the Court in favour of him ſtay Pꝛoceedings there» Bond forfeit- 
upon, he cannot afterwards plead in Abatement to the. oziginal <4.2-tendane 
Ittion, but muſt plead in Chief; 1 in 7 


in the origi= 
nal Action. 


Ano- 


— 
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Anonymus Mich. 2 Ann. B. R. 


(20) y the Courſe of the Court, if the Plaintiff moves to amend 
B his Declaration the ſame Term the Defendant's Plea comes 
in, the Plaintiff need not give new Rules to plead ; but the De- 
fendant muſt plead in convenient Time. 


Anonymus. Mich. 2 Ann. B. R. 


(21) 89 Pleading in Paper is now introduced inſtead of the 
Reaſon of A- O old Map of Pleading ore tenus at the Bar; it is but rea- 
while in Pa· ſonable after a Plea to Jfſue, oz Demurrer joined, that upon Jay: 
per. ment of Coſts the Parties ſhould have Liberty to amend their 
Plea, oz to waive their Plea o: Demurrer while all the j-2oceed- 


ings are in Paper. | 


Fanſhaw verſus Morriſon. Paſ. 4 Ann. B. R. 


fan] CIRE FACIAS upon a Recognizance entered into befoz2e a 
— Judge of the Common Pleas, upon a TCrit of Erroz of a 
ecn;zance Judgment given in that Court in Debt, conditioned that if the 
of Bail in Er- Plaintiff ſhould be nonſuit, the TUrft of Erro2 diſcontinued, oz 
"Ry Judgment affirmed, that then he ſhould pay, &c. The Deken⸗ 

dant p2ayed Oyer, and pleaded that the Plaintiff in Erro: did pꝛo⸗ 

ſecute the Crit of Erroz, and aſſigned Errozs, Er quod placitum 

ſuper prædict. breve de errore adhuc pendet indeterminat”, &c. 

The Plaintiff replied, that the Judgment was affirmed, abſque 

hoc quod placitum pendet indeterminat', &c. The Defendant 
demurred, and Judgment was given fo2 the Plaintiff in C. B. and 

Performance ngty upon a (Urit of Erroz, the Court heid, That where a Pan 
bs oe pleads a Perfozmance, he ought to plead it in the TWozds of the 
the Words of Condition of the Bond. 3 Lev. 293. 2 Ven. 221. Dy. 243. btit 
che Condi- otherwile where he pleads an Ercuſe; and that the Defendant's 
* wite of Ez. I lea is an Excuſe in this Cale, and theretoze it was not necel⸗ 
cuſe. ſary to plead that the Plaintiff in the TUrit of Erro2 was not 
nonſuit, no2 the (Urit diſcontinued, no2 the Judgment affirmed ; 

but that Errozs were alligned, & placit' inde pendet indeter- 

| minat'. Tarts | ge | 

NegativePl-a 2dly, The Court held this ]Þlea was in the Negative, and 
_ notcon- therefoze there was no Occaſion koꝛ the Defendant to conclude 
gates ir ou with a prout patet per recordum: But the Plaintiff ought upon 
cord”. this Jſea to have replied, that the Reco2d was certified in B. k. 
ſuch a Term, Et quod ſuperinde talir proceſs' fuit quod Judi- 

2 ClUMm 


* 
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ciam affirmat* fuit prout patet per recordum; to which, if it was 

not (o, the Defendant might rejoin Nul tiel record. 

zdiy, The Court held the Replication naught ; rſt, Becatiſe it 

makes that Matter ot Inducement which ſhould have been the _ 

Point in Iſſue; and, 2dly, Becaule the Traverſe puts a Batter . 
of Recozd in Iſſue to be tried by the Country: And upon this the Record in 

Court were going to reverſe the Judgment, but an Exception w__ ＋* 
was ſtarted to the CUrit of Erroz, fo2 which it was quaſhed. _ 


Domina Regina verſus Rawlins Mich. 3 Ann. B. R. (+3) 
Vide this Caſe, title Imparlance, pl. 3. Ante 367. 
When the Defendant ought to plead to an Information. 


Turner verſus Beale. Paſ. 5 Ann. B. R. 


N Aſlumpſit, the Defendant cognovit actionem, but in Bar of ek 20) 
Execution as to his Perſon, Apparel, Bedding, Tools, &c. che $:5ue, 

pleaded 2 & 3 Ann. c. 16. and ſhcwed that he was actually a ]Izt- for Diſcharge 

ſoner in the Marſhalſea, and that being there, tiel jour & ann he gest. 

was debito modo diſcharged by the Juſtices at ſuch a Seffions, to ſhew all 

juxta formam Statuti : To this it was demurred and inſiſted, that _—. 

it did not appear that he petitioned ; and the Juſtices ought not anna on 

to aſſume a Jurisdition and diſcharge Puſoners without ifecking, bring the De- 

02 whether they will oz not; and the Defendant ought to ſhew ed 

his Qualifications, and that he is within the Benefit of the aa, | 
and it ought not to be put upon the PDlaintiff, who is a Stran- 

ger, to ſhew that he was not qualified; Mz. Eyre contra urg'd, 

That all was aided by juxta formam Statuti. Vide 1 Cro. 314. 

2 Cro. 609. Holt C. J. The Seſſions cannot intermeddle but 

upon Application: You muſt ſhew your Diſcharge, and that it was 

regular and not deficient : The Plaintiff is 2 Stranger, and tis 

not to come on his Side, that the Diſcharge was deficicut, but 

you muſt ſhew the whole Batter and give him an Oppoztunity to 

traverſe it. Judgment fo2 the Plaintiff, 


Woodrington verſzs Deverill. Hill. 5 Ann. B. R. 


ETERWAR DS, Hill. 5 Ann. inter Woodrington and De- (25 
veril. In Debt on a Bond, the ſame Caſe happened as 
befoze, and then the Caſe laſt mentioned was remembzed, and 
without pꝛetending to make good the Plea in Foun, the Statute 
of Amendment of the Law, 4 & 5 Ann. c. 16. was inſiſted on, 
viz, That Judgment ſhall be given as the Right WW 
en- 
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Pengelly fo2 the Plaintiff ſaid, that here appeared no ſufficient 
Diſcharge, but a good Cauſe of Action fo2 the Plaintiff, Powell J. 
ſaid, that Ac did not help Subſtance ; that if this ſozt of Plead⸗ 
ing be made good, the Court can never know when particular 
Jurisditions at with Authozity, and when not; Quod Holt C.J. 
conceſſit, ſaying, this Expoſition was to take the Party's Jſſue 


from him. 


Pledge and Bailment. 


Anonymus. Paſ. 5 W. & M. B. R. 


deliver the Goods pledged, he may be indicked; fo2 being ſe- 
cretly pawned, it may be impoſſible to pꝛove a Delivery in 
Trover, fo; (Uant of Witneſſes. Per Holt C. J. and 
Eyre 7. | 
F (2 „ Vadium, a Pawn oz Pledge. In this Caſe the Pawnee hath 
any qu a Pooperty, fo: the Thing is a Security to the Pawnee 
that he ſhall be repaid his Debt, and to compel the Pawner 
to pay tt. 
And howto Mow, if the Pawn be ſomewhat that will be the wozſe fo2 
be demeaned. tyearing, as Cloaths, &c. the Pawnee cannot uſe it. 
But if it be ſomewhat that will not be the wozſe fo2 wearing, 
&c. as Jewels, &c. the Pawnee may uſe them, but then it muſt 
be at Peril; fo2 if the Pawnee is robbed in wearing them, he 18 
anſwerable ; and the Reaſon is, becauſe the Pawn is ſo far in the 
Nature of a Depoſitum, that it cannot be uſed, but at the Peril 
of the Pawnee; and the uſing occaſioned the Loſs. Vide Owen 
423. But if the Paw is laid up, and the Pawnee is robbed, the 
— Pawnee is not anſwerable. 
Aiſo, if the Pawn be of ſuch a Mature, that the Keeping is of 
Charge to the Pawnee, as if it be a Cow 02 a Hoſe, the Pawnee 
may milk the Cow o2 ride the Hozſe ; and this is in Recompence 
of the Keeping, 


- L Jf 


Boy. 9 2 lh I a Pawn-bzoker refuſes, upon tender of the MWoney, to re- 


. 4 


Poor, Poor's Rate, Vagrants, &c. 522 
Ik a Credito2 takes a Pawn, he is bound to reſtoze it upon 


Payment of the Debt ; but if his Care in keeping it be exact, and 
the Pawn ts loſt, he ſhall be excuſed, fo2 there is no Default in 


im. | ; | EO 
: And in Cale the Pawn be loſt, the Pawnee hath fill His Re: 
medy fo2 the Money againſt the Pawner; fo2 the Law requires 
nothing extraozdinary of the Pawnee ; but only that he ſhall uſe 
an o2zdinary Care fo2 the reſfozing the Goods, 25 12 | 
Ik a Pawn therefoze be loſt befoze Tender, the Pawnee is not 9 
liable, unleſs there be default in him; but ik akter Tender the 
Pawnee keeps the Goods, and they are ſtoln, the Pawnee muſt an- 
ſwer ; fo2 now his Pꝛoperty is determined, and he ts a w2ongful 
Octainer, and he that keeps Goods by TUrong, mult anſwer fox i 
them at Peril, in all Events; fo2 his Oetainer is the Reaſon „ f 
of the Loſs. Oeltvered per Holt C. J. In the Caſe of Coggs ! 
and Bernard. Trin. 2 Anne. B. R. | 


Poor, Poor's Rate, Vagrants, &C. 
[Vide Title, Orders, Seſfions.] 


Inter the Inhabitants of the Pariſh of Talborn and Boſ. 
ton. Mich. 7 Will. ILL B. R. 


T was held, That if a, Yan is taxed, and after Caration 7 oaly, 
ſfays in the Pariſh fozty Days without giving Notice, tis vn u 22: 
no Settlement within the new Statute, unleſs he pays the v0 Sectle- 

-* Tax; fo? it muſt be taxing and paying, and not taxing on⸗ . 
iy that makes a Settlement, and is equivalent to a Notice in 


waiting. 
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Inter the Pariſhes of Ryſlip and Harrow. Hill. 
K 


A. ER Holt C. J. Having Land in a Pariſh will not make a 
Paid wb 1 Settlement, but living in a Pariſh where one has Land will 
H. bas Land, gain a Settlement without Motice; fo2 the Act of Parliament 
demea“ never meant to baniſh Men from the Enjoyment of their own 
Lands, and the Law takes Notice of Freeholders, as thoſe that 
chuſe Members of Parliament and are Jurozs. Allo boarding as 

5 — gains no Settlement, no moze than being nurſed in a 


The Caſe of the Pariſh of Shoreditch. Mich. 10 
Will. Il. B. R. 


(3) AE Der ok Sefſtons was made fo? quaſhing a Pooz's Rate 
"op ogg fo2 the Pariſh of Shoreditch. Exception was taken, that 
Shes Bvs by the Statute of 43 Eliz. the Juſtices could not quaſh the whole 
orig te Rate; but were to relieve the Parties grieved. Sed per Cur', It 
<quzl, and à Rate be burthenſome to a whole Set of Men, as in this Caſe 
make, or or- it was to Landholders, the beſt Tap is to quaſh the whole 
dere dene, Nate; and the Chief Juſtice held, That ik the Juſtices quaſh 
ons.” this, they may make a new one themſelves, but they are not 

bound to do it, but may oder the ancient Inhabitants to do it. 


Inter the Inhabitants of the Pariſhes of Harrow and Ryſlip. 
Mich. 10 Will. III. B. R. 


2 (4) 4 A Comes into Harrow, and being likely to become charge 
— * able, was removed to Ryſlip; Ryſlip appealed ; and upon 
is final 2gainſt the Appeal, A. was adjudged to be ſettled at Ryſlip ; afterwards 
3 Ryſlip diſcovered that Hendon was the Place of his laſt legal 
Reverfl. Settlement, and ſent him thither ; and the Queſtion was, TUhether 
after the Adjudication upon the Appeal, Ryſlip was not eſfopped 

againſt all the Told, to ſay, that Ryſlip was not the Place of 

his laſt legal Settlement. Et per Holt C. J. Ryſlip is eſtopped 

to ſay other wile ; foꝛ ff Ryſlip had not been the very Place of his 

laſt legal Settlement, the Juſtices muſt have ſent him back 

to Harrow, who were firſt poſſeſſed of him, fo2 that reaſon, be- 

cauſe they were poſſeſſed of him, and he did not belong to Ryſlip. 

And now this is in Effet the ſame Queſtion again, viz. Tahether 

he belongs to Ryſlip? which Queſtion has been already deter- 

mined by the Juſtices on the Appeal, who have adjudged _— he 
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was laſt ſettled at Ryſlip: Nom this Point being determined, the 
Appeal muſt be final and concluſive; otherwiſe there would be no 
end of Things; and the rather as to Ryſlip, iſt, Becauſe Ryſlip 
was Party to the Suit wherein this Determination was made, 
and yet H. may be eſtopped where he is not Party to a Suit; per 
Holt C. J. who remembzed the Caſe of Thornton and Pickering, 


where it was adjudged, That if H be adjudged by two Juſtices 


to be the Father of a Baſtard⸗ child, he is eſtopped as to all mankind 
to ſay the contrary, and any Man may call him ſo at his Pleaſure. 
The Caſe was, A Libel was exhibited in the Eccleſiaſtical Court, 
fo2 ſaying he had a Baſtard, and the Oefendant ſuggeſted fo2 a 
Pꝛohibition this Adjudication by the two Juſtices; and the Sug⸗ 
geſtion being turned into a Declaration in an Attachment on the 
Pꝛohibition, the Defendant pleaded to it, that the TWUows were 
ſpoken at large without any Relation to the Adjudication by the 
Juſtices. Plaintiff replied, and pzayed Judgment if he ſhould not 
be eſtopped by the Adjudication to ſay he had not a Baſtard. 

Afterwards, Hill. 10. this was moved again, and then Holt 
and Gould held the Adjudication was final as to Ryſlip againſt all 

crſons and Places, becauſe the Point of his Settlement as to 

yſlip was tried in the Appeal; but as to Harrow (fo2 he had 
been fozmerly remov'd by them to Hendon, and that Ozder re- 
verſed) they were at Liberty to ſend him to any other 1Ilace, and 
were not eſtopped ; becauſe the Juſtices on the Appeal did not ad- 
judge him to be ſettled at Harrow, tho' they adjudged him now to 
be ſettled at Ryſlip, ſo tgat the other Point was not tried. Tur- 
ton and Rokeby contra. Adjournatur, 


Anonymus. Hill. 10 Will. III. B R. 


Mandamus was granted to the Tuſtices of Peace on 43 Eliz. 


(s) 


A Mandamus 


commanding them to compel the pꝛecedent Overſcers of the to compet 


Pooz of the Pariſh of A. ta come to an Account with the pꝛelent er<<<denc O. 


Vericers fo 
come fo an 


Account by 43 Eliz. is to be given to two Juſtices, and not to As count with 
the ſucceeding Dverſeers, 2dly, Two of the Perſons named in us 1 
the Writ whom the Juſtices were to compel to come to account, 


Overleers, and this Crit was now quaſhed : 1, Foz that the 


do not appcar to have been Overſeers. 


Inter the Pariſhes of Beckenham and Camberwell. 
Trin. 11 Will. III. B. R. 


Queſtion was made upon 8 & 9 W. 3. c. 3. which enats, 
That an unmarried Perſon hired fo2 a Pear, ſhall not be 
{cttled, unleſs he ſerves the whole Pear, whether that extended on- 
Vol. II. Q 2 ly 


(6) 
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ly to caſes that might happen after the Ad, oz to ſuch alſo as had 
happened? Et per Cur. To ſuch only as may happen after the 
Act: It can have no Retroſpet, but declares a Law foz the Future, 
notwithſtanding the TUows, declared and enacted. Adjudged 
upon a ſpectal Dwer. | 


Anonymus. Hill. 17 Will. Hl. B R. 


622 | F H. being ſettled at A. becomes afterwards a Uagrant, ſome 


Yagrantco be Julkices have thought that to be a Determination of the Set- 


Place of his tlement; but J never could think ſo; fo2 if H. be found a Ga- 
Birch, nd grant within 39 Eliz. c. 4. he may be ſent to the Place of his 
by Order to Birth, but then by 43 Eliz. c. 2. He may be ſent from thence as 
bie Seele. a poo? Perſon, to the Place of his laſt legal Settlement; fo? his 
ment. being ſent to the Place of his Birth, ſatisfies the Statute of 


39 Eliz. and ſo both the Statutes ſtand together. Per Holt C. J. 


Dominus Rex verſus The Inhabitants of Audly. Mich, 
12 Will. III. B. R. 


4 of 2 N Over of Seſſions made upon an Appeal from a Poozs 
— Rate, being removed into this Court by Certiorari ; the 
be made, but Caſe was, on Sept. 1. 1665. a certain Rate was agreed to by the 
mut ve +2- Inhabitants of the Pariſh of Audly, which had been followed ever 
— ſince till the laſt Year, when a new Rate was made, Upon Appeal 
to the Seſſions the new Rate was quaſhed, and the old one ozder- 

ed to ſtand; and now it was objefed, that it did not appear this 

was a Poozs Rate, being called a Pariſh-Levy, which might be 

as well fo2 the Church as the Pooꝛ, and then the Juſtices had no 
Jurisdickion; Darnel, The Court will intend it. Holt C. J. 

Twiſden uſed to ſay, Jf a particular Jurisdidion does not ſhe 

the Matter to be within its Authozity, it muſt be taken to be out 

of it. M2, Parker took another Exception, viz. That the whole 

Rate could not be quaſhed at the Complaint of one Man ; and al- 

ſo that the old Rate, however juſt at firſt, might be uncqual now, 

and therefoze the Juſtices could not make a ſtanding Rate, which 


laſt fuit conceſſum per Holt C. J. fo2 Lands may be imp2oved, 


By 43 Eliz. the Rate muſt be equal; ergo, it ought to be contt- 
nually altered, as Circumſtances alter. The Juſtices could not 
confirm an old Rate, and in this their Oꝛder is naught : And by 
him it was ſaid in this Caſe, That tho' the Juſtices at Seſſions 
need not give a Reaſon fo2 their Oder; pet ik they give a Rea- 
ſon which is wong, we muſt be guided by it, and quaſh the ©2- 
der, becauſe it appears to us to be no Reaſon, 
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Inter the Inhabitants of Mynton and Stony. Stratford. 
Mich, 13 Will. III. B. R. 


Y Odder of the Juſtices a poo? Perſon was ſent to Mynton: , ( 9) 

Mynton appealed to the Seffions, and the O2der was dil A i . 
charged, and then by Ower the Perſon was ſent to Stony-Strat- nal only be- 
ford, who appealed, and the Dwer was confirmed; and then by pe, be 
another Ozder the Perfon was ſent back to Mynton. Et per Coaffmation 
Curiam. The laſt O2der to ſend him to Mynton was illegal. Per is — arr 
Holt C. J. If on Appeal to the Seflions, an Ozder be diſcharg- Wong 
ed, that Judgment binds only between the Parties. But when 
upon an Appeal an D2ver is confirmed, that is concluſive. to all 
Perſons as well as to the Parties, fo2 tis an Adjudication that 
this is the Place of the Parties laſt legal Settlement, which can- 
not be avoided by the Pariſh againſt whom it is made. It was 
alſo held, That a Pariſh in Reputation is liable, if there be Offi- 
cers, i. e. Church-wardens. 


Anonymus. Paſ 1 Ann. B. R. 


j|- OSPITAL Lands are chargeable to the Poo? as well as ( 
others; fo2 no Man, by appꝛopꝛiating his Lands to an Hoſpt- Hoipir:! 
tal, can diſcharge o2 exempt them from Taxes to which they were ne 


chargeable to 


lubjeck befoze, and thꝛow a greater Burthen upon their I2etgh- ch: Poor. 
bours. Per Holt C. J. 7 


Inter the Pariſhes of Farringdon in Berks, and Witty in 
Oxfordſhire. Paſ. 1 Ann. B. R. 


Servant came into the Pariſh ok S. was Hired fo2 a Pear, (+«) 

and having ſerved half a Pear of the Time, married a Wo- Panne 
man in the {Pariſh of Witty ; and the Queſtion was, 1ſt, CAhe⸗ fore Year, 
ther the Juſtices on Complaint of the Church⸗wardens could make ang de. 
an Oꝛder to remove him to the Place of his laſt legal Settlement? . eg, 
2dly, Thether his ſerving here would not gain a Settlement? cannor be re- 
To the firſt Point it was admitted, That the Contract between — Fong 
the Maſter and Servant was not diſſolved by the Marriage; che Service, 
and that admitting it might be diſlolved by an Ozder made on gains Seck 
complaint of the after, yet without that, and upon Complatne 22" 
of the Officers only, it could not be diſſolved z therekoze Brode- 
rick (of Cotinlel) admitted that the Juſtices could not in the p2in- 
cipal Caſe ſo remove him, as that he could not come to ſerve his 
Maſter, but held he might be removed, lo as that the Oꝛder ſhould 
diſturb him and pꝛevent a Settlement; and this he ſaid was 3 

wm 
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dium that would neither pꝛejudice the Contrack no: evade the 
Statute. He compared it to an Dwer to remove on 14 Car. 2. 
befoze fozty Day's Stay; in which Cale the very making of the 


Dwer obſtrufed a Settlement; and it may be executed after the 


foxty Days. Holt C. J. and Powell contra, That an O2der ta 
diſturb him and not to remove him, was not within the meaning 
of the At; diſturbing him, without Power to remove, is vain ; 


and this does not unſettle, no2 is it like the Caſe of fozty Days, 


2dly, Jt was queſtioned, (Uhether ſuch a Stay, 8c. would gain 
a Settlement; becauſe the Statute makes the Partys being 
unmarried, a Qualification as well as his Stay, viz. Jf any 
ſuch Perſon, being unmarried, being hired, &c. Such Service, 
&c. So that the Moꝛds ſuch Service goes to all, not only the 
Stay, Uut the State of the Party. To this Powell inclined, 
Holt C. J. contra; Such is only ſuch Service, and the Parriage 
does not hinder the Service; the Contract continues; and ſup- 
poſe the Woman he marries be of the ſame Pariſh, ſhall not that 


gain a Settlement? 


Inter the Inhabitants of the Pariſhes of Cumner and 
Milton in the County of Berks. Trin. 1 Ann, B. R. 


.(1:) FT FPON a ſpecial Oper of Seſfions the Caſe was, H. was 
Nabe ſettled at Cumner, and had ſeveral Chiidzen bozn there: 


at A. removes 


to B. with bis Afterwards he removed to Milton, and gained a Settlement 


Giildren, od there, by renting a Tenement of the Ualue of 101, per Annum. 
S:telemene He became Pooꝛz, and his Childzen under the Age of ſeven Pears 
here, Cale were ſent back to Cumner by Odder of two Juſtices, which was 

been confirmed at the Sefftons. Powell J. held, That when a Child 


dren, tho' un- 


der the Age is lent with the Parents by reaſon of Murture, it gains no Set- 


- 1 tlement; but here the Childꝛen did not come to Milton by Oper, 
; The Childzens Settlement ſhall not be divided from the Father, 
fo2 that would be unnatural, TUhen a Pan gains a Settlement fo 
himſelf, his Aike and Servants, he ſhall gain a Settlement fo2 his 
Childzen alſo ; but if a TUivow having Childzen under the Age of 

ſeven Pears, marries a Man of another Pariſh, the Childzen ſhall 

go with the Mother foꝛ Nurture, but after ſeven Pears of Age they 

ſhall be ſent back to the Pariſh where their Father was ſettled, 

fo2 ſhe cannot gain a Settlement fo2 them in this laſl Pariſh, be- 

ing under Coverture, and having a Settlement there her ſelf 

only as part of her Husband's Family, from whom ſhe cannot be 
ſevered, Holt C. J. Birth is a Settlement, and the firſt Set- 
tiement, and there muſt be another ſecond Settlement by fozty 
Days, &c. to alter the pzimary Settlement. A Child under the 

Age of ſeven Years is accounted a Nurſe-Child. Ik a Child be 


put out to Nurſe, oꝛ fo; Education, tho it be above ſeven years 
2 Old, 
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old, it gains no Settlement thereby, as it was held in Sir Paul 


Jenkinſon's Caſe, The Queſtion here is, Whether the firſt 
Settlement by Birth be altered? It is hard J confeſs to re- 
move the Child from the Father. Gould J. The Child map be 
removed after the Age of ſeven Years, but not befoze ; he is ſent 
with his Father foz Nurture only. Holt C. J. Suppoſe the Fa- 
ther and Mother come to A. and then go to the Pariſh of 
B. and within fozty Days the Yother be delivered of a Child; 
the Child, tho' legitimate, ſhall be ſettled where it was bo2n. 
The pꝛincipal Caſe is fit to be well conſidered; the Father indeed 
ought to maintain his Childzen, but the Queſtton is, Whether 
the Childzen by living with the Father gain a Settlement? The 
Juſtices cannot remove the Childzen from the Father till he fall 
to decay. Afterwards this was moved again. Et per Holt C. J. 
the Queſtion is, When the Father comes with his Childzen to 
Milton, and gains a Settlement there, whether that does not 
alſo give a new Settlement to his Childzen, and unſettle them 
as to Cumner, the Place of their Birth? Ik a Father be lettled 
and die, his TUife being big with Child, and after that the Mother 
dies befo2e ſhe is delivered, and afterwards the Child is bozn, the 
Child is ſettled there by his Birth. In this Caſe the Settlement 
of the Father at Milton, is a Settlement to the Childzen. The 
Child is ſettled by Birth only, where tis an accidental Settle: 
ment. The Oꝛder was quached. | 


Inter the Pariſhes of Farringdon and Wilcot. Pal. 
2 Ann. B. R. 


Being ſingle, was hired fot a Pear; after he had ſerved 
» thee Quarters of the Pear, he married; and the Juſtices re⸗ 


cannot annul the Agreement between Paſter and Servant, un⸗ 
leſs it be upon Complaint of the Paſter. Settled oꝛ not. ſettled, 


(13) 


Unmarried . 
L 2 1 | | Perſon hired 
moved him to his Place of laſt legal Settlement. Et per Cur'. for a Year, 


The Contrack being good, the Juſtices have no Power to re- 
move him from his Baſter befoze the End of the Year; fo2 they expired, bur 
performing 
the Service, 


gains a Set- 


marrying be- 
fore the Year 


was not befoze the Court. But as to that, viz. Whether ſuch tlemenc. 


Perſon ſerving out the Pear would gain a Settlement? Holt 


and Gould held, the Tow unmarried went only to the Hiring. 
Powell contra, That it went to the whole Service by reaſon of 


the Wow ſuch. 


Inter 


u, Courage Pariſhes where pooz Perſons were minded to go, to re: - 
4 5 
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Inter Pariſbes of Little-Kire and Woolfall. Trin. 


2 Ann. B. R. 
062509 Pariſhioner of the Pariſh of A. came to B. with a Cert. 
ertificate- ficate accowding to the late At of Parliament, and the Ju. 


man is not re. 
moveable til ſtices reciting that Batter, and becaule he was likely to become 
See, thargeable to B. ſent him back to A. Winnington moved to quaſh 
Seo“ the Szder; becaule he is not removeabte till he is atually Charge: 
able by the erpzeſs WWows of the Ac 8 & 9 W. 3. c. 30. Et per 
totam Curiam, the Ower. was quached, nifi. My. Broderick 
agreed the Exception, but ſald the Reaſon of the Removal was, 
becauſe the Certificate was wꝛong, and that the Sefltons have gu: 
thozity in this Matter, fo2 an Appeal lfes to them within the 
Equity of 14 Car. 2. where a Certificate is made and figned by 
two Juſtices. Powell J. contra. If there was a Fault in the 
Certificate, it ought to appear to be the Reaſon why he was ſent 
back, and the Juſtices at Seffions have not a Jurtsdiffon by 
Tay of Appeal upon ſuch a Certificate. 


Inter the Inhabitants of Malden and Fletwick. Trin. 
2 Ann. B. R. 


Oden n. AN Omer was made reciting, That whereas Complaint has 
Hobel Cen 1 been made unto us by the, Cc. that J. S. who is lately 
rificare-man Come into the Pariſh ok, &c. with a Certificate accozding ta 
muſt ese 8 & 9 W. 3. is adually chargeable to the Pariſh; and quached; 
actually ka the Juſtices muſt adjudge him to be chargeable, oz at leaſt 
chargeable. muſt ſay it appeared to them that he was ſo; but the Juſtices need 

not adjudge the Place that gives the Certificate to be the Place of 


his laſt legal Settlement. 


Inter the Pariſhes of All-Saints and $t. Giles's in Nor- 
..» . ,. ... .ehanipion. Trin. 2 Ann. B. K. 


9 DON an Appeal a ſpecial Omer was made, and the Caſe 
concludes | was, Dne was bon at A. and came and lived at B. (ome 


ow ＋ * gi Pears, but never gained any Settlement there, then he removed 
fe to C. koꝛ Convenience of getting his Livelihood, and B. gave him 


| againſt the 


Pati to A Cettificate accowing to the late ac. The Man became charge⸗ 
_— i is Able, and was ſent back to B. who found that he was laſt legally 
ride poſt, Caſe ſełtled at A, and (ent him thither. Et per Holt C. J. The Rea- 
of Mita ſon of the Att of Parliament about Certificates, was only to en- 
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ceive them; and therefoze it enats, That when the poo? Perſon 
ſhall be chargeable, the Pariſh which gave the Certificate ſhall re: 
ceive and p20vide fo2 bim ag a fettled Jyhabitant, which Tloꝛds 
lay an Obligation upon the Pariſh which gave him the Certificate 
to receive and p2ovide fo2 him againſt that Pariſh which they 
gave the Certificate tg. But as to all other Pariſhes, they are 
as they were befoze, fo2 the Concluſion is only by reaſon of the 
Cows of the At of Parliament, which extend only to the Par iſh 
ta which he was ſent; by Conſequence the Concluſion can er⸗ 
tend no farther, Powell J. This Way of giving Certificates 
was a Thing commonly pzgFiſed befoze this Ac of Parliament 
and it was made only to oblige the Pariſh who gave the Certifi; 
cate to receive him again of the other Far to which the Cer: 
tificate was given: But the Intent of that was not to make a 
new Settlement which was not befoze, But per Holt C. J. 


Such Certificate is a mighty Evidence befoze the Juſtices ; and 


ſo is a Demand and Refuſal of a Converſion, which yet being 
ſpecially found, will not be a Conperſion, | 


Tawny's Caſe. Hill. 2 Ann. B. R. 


JT*AWNY being Dverſeer of the Poo? of Little-Port in the (7 
L Me of Ely, [aid out his Yoney in the Relief of the Pooz, No tendon 
and was turned out of his Dffice by the Juſtices, befoze the End Gere e 
of the Pear, by inhich means he loſf the Oppoꝛtunity of making make a Rate 
a Rate to re-imburle himſelf: Upon this he obtained a Manda- 5 '<imburſe 
mus directed to the Church-wardens and Overſeers of the Pooz, wn 


to make a Rate to re-imburſe him; M2. Parker and My. Eyre 


argued, That there could be no ſuch Charge, neither by Com- 
mon Law no2 by the Statute 43 Eliz. Et per Holt C. J. We 
cannot o2der the Pariſh oz Dverſeers by a Mandamus to make a 
Rate to raiſe Yoney to re-imburſe an Overſeer, but only to raiſe 


Yoney foz the Relief of the Þooz, no? can they make a Rate Rte mult be 


otherwiſe : The At of Parliament is expꝛelly ſo, and muſt be pur⸗ p.. 


ſued: An Overſeer is not bound to lay out Money till he has it; 
ik he does, he muſt make a new Rate fo2 the Relief ok the Pooz, 
and out of that he may retain to pay himſelf: Tawny ſhould have 
done (6 ; he truſted where he needed not have done it; he has not 
purſued the means the Statute gave him, and we cannot relieve 
him. Et per tot. Curiam. The Mandamus lies not; ideo caſſetur. 
Et nota per Cur', The Church wardens and Overſeers may make 
a Rate of themſelves, Weld and Page, pro le Mandamus. 
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Inter the Pariſhes of Weſtbury and Coſton. Hill, 


( 42 A - oman big with Child was removed by Ozder of the Ju⸗ 
d. pending M flices from Weſtbury to Coſton, and pending the Ower be- 
an Older of Fo2e the next Quarter⸗Seſſtons, ſhe was delivered of a Battard⸗ 
Removal Child: Coſton appealed, and thereupon the Ower of the two 
wards rever- Iliſtices was reverſed; but the Child was ſent back to Coſton, 
ſed is ſettled gg the Place of its Birth. Et per Holt C. J. Tho here be no 
not Fraud, here was a w2ongful Removal, and the Reverſal makes 

ill void ab initio: Fraud, oz not Fraud, is not material in this 
Caſe ; but the Settlement of the Child depends upon the Kemo- 
val, ko; if that was wong, they ſhall not eaſe themſelves by it. 


Tracy verſus Talbor. - Trin. 3 Ann. Coram Holt C. 7. 
At Niſi Prius. 


(19) 1 Took part of a Houſe in the Pariſh of D. on the 3d Day of 
9 „Decemb. and was rated as an Jnhabitant, and was diſlrained 
ought to be f02 a Quarter's Rate the Chriſtmas following; but the Diſtreſs 
raiſed month- Mug taken befoze Chriſtmas on a general Warrant made ko; the 
. whole Pear; and in Replevin upon Evidence it was ruled per 
| Holt C. J. 1ſt, That if two ſeveral Houſes are inhabited by ſeveral 
Families, who make and have but 'one common Avenue o2 En- 

trance fo2 both; yet in reſpett of their Ouginal, both Houſes con: 

tinue rateable ſeverally, fo2 they were at firſt ſeveral Houſes; and 

if one Family goes, one Houſe is vacant : But if one Tenement 

be divided by a Partition, and inhabited by different Families, viz. 

the Owner in one, and a Stranger in another, theſe are ſeveral 
Tenements, ſeverally rateable, while they are thus ſeverally in⸗ 

habited; but ik the Stranger and his Family go away, it be- 

comes one Tenement. 2dly, That H. could not be rated fo? the 

whole Quarter, fo2 Poo?'s Rates are to be aſſeſſed monthly by the 

_ Statute ; and by this means a Man cannot move in the Middle of 

a Quarter, but he muſt be twice charged. 3dly, That H. could not 

be diſiratned by UGertue of the general Tarrant made bekoze the 

Rate; but there ought to be a ſpecial Warrant: on purpoſe. 

„ 'athiy, That a Diſtreſs could not be taken foz a Quarter's Rate 
993 Quarter was ended ; but the Jury ſaid the Cuſtom was 
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Poor, Poor's Rate, Vagrants, &c. 


Domina Regina zerſus Hedges, Mich. 4 Ann. B. R. 


N ©wer was made at the Quarter-Seſlons upon Appeal ; (=) - 


The Cale was, Hedges, an Dverleer of the ocz, account- bon Ape 


ed befoze two Juſtices, and this Account was allowed; the Pa⸗ ance of Over- 
riſh appealed to the Quarter-Sefſions from this Allowance, and er's Ac. 8 
they dilallowed the Account, and ozdered him to pay ſo much enn wee 
over, which they adjudged to be in his Hands, and fo2 not doing execute their 
this, they committed him. 2. Eyre moved to quaſh this Dyer, _—_— 
becauſe by 43 Eliz. c. 2. ſect. 4. they ſhould have levied the At- ner as two Ju- 
rears by Diſtreſs and Sale, and in dekault of Diſirefs have com: * ought 

mitted him: And the whole Court agreed, That the Juſtices at ** ©* 

the Seſſions upon the Appeal muff execute their Judgment in the 

ſame manner as the two Juſtices mult do, and that the two Ju⸗ 

ſtices muſt have ſent their P2oceſs to diſkrain, and upon a Re- 

turn ta that, that there was no Diſfrels, ſhould have committed 

him. Then Darnel moved that it might be only quached as to this 

part: Quod fuit conceſſum per Cur.. Then M1. Eyre abjetted to 

that, viz. That the firſt Oder, as recited in the Dzder of Ap⸗ 

pral fo; the Allowance of the Account, was not by two Juſtices 

Quorum unus; ſed non allocatur: TUe cannot judge of that upon 

a Recital, ſo as that you may take Advantage of it; you muſt 

bing in that Ozder by Certiorari. | 


Inter the Pariſhes of St. Bride's and St. Saviour's: 
Hill. 4 Ann. B. R. | 


1Þoo2 Perſon was ſent from St. Bride's in London to N ( 21 ) 
St. Saviour's it Southwark, and upon an Appeal a. (pccial — 3 
Ozder was made: The Caſe was, B. was bound Appzentice foz Sectiement, 
four Years to J. S. and lived out thele four Years at St. Bride's g bbs dn. 
with him; J. S. was only a Lodger and had no Settlement there. 

And the Court held the Appzentice mas well ſettled in St. Bride's, 

fo2 he was not a Petſon removeable, no2 does his Settlement 

depend on his Maſter, as that of a Mike on her Pusband foz a 
Settlement; but he gains a Settlement fo2 himſelf within 

14 Car. 2. by fo2ty Days Inhabitation, and fo of a. hired Servant; 


but the Yatter went off upon another Exception. 


Vol. II. R 2 Jen- 


*» 
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| Tenkins's Caſe. Paſ. 5 Ann. B. R. 


W A Ower of Sefſions was made, that the Defendant ould 
lieve his Fa- pay 25. per eek towards the Suppozt of his Father, till 
ther tun el. that Court ſhould order the contrary ; which was held good, be⸗ 
the contrary, £alile it was indefinite, and no ſet Time limited; and if an Eſkate 


good. happened to fall to him, they might apply to the Juſtices ; other: 
| wiſe if a Time was limited, 


Domina Regina verſus The Inhabitants of Buckingham. 
Paſ. 5 Ann. B. R. 


Need.) Special D2der was made, wherein the Caſe was; H. be- 
makes a Set- I ing a pooꝛ Perſon went to Buckingham, where he took part 
demenr wich, of a Houſe of W. I. at 31. per Annum, and inſiſted when he 
1 took this Apartment, that he would pay no Taxes fo2 it, but that 
within the the Leſſoz ſhould ; this was agreed to, his Rent being the moze 
very Words. and the greater upon that account: This appeared upon Evidence, 
and alſo that this Apartment befoze the Taking, and while he con- 
tinued in it, was diſtin from the reſt of the Houſe without Com- 
munication, and was taxed as a Houſe of it ſelf, and that the 
Tax was laid upon W. T. the Leſſoz; and that while H. lived 
there be took his Freedom in the Cozpozation, and once voted ag 
a Freeman at the Eledion of WBailiffs fo2 the Cozpozation. The 
Juſtices at the Quarter-Sefions adjudged this to be a good 
Settlement: But upon the Motion of Serjeant Broderick it 
was quaſhed: He inſiſted that ſince the explanatoʒy At 3 & 4 W. 
& M. nothing makes a Settlement within that Statute that 
comes not within the TMozds; an erplanatozy Ac implying a Ne- 
gative of any Thing elſe.-Et per Holt C. J. and Powell J. Coming 
into a Pariſh and being taxed by the Pariſh, made a good Set⸗ 
tlement without a Notice in TUriting within the Statute Jac. 2. 
But the Law is altered by 3 & 4 W. & M. and as to his Go⸗ 
ting they could not take J2otice that that implied a Settlement; 
fo2 a bare Reſidence might, by the Conſtitution of the Co2poza- 
tion, intitle him to that, and his Cloting was an Ack that related 


to the Cozpozation and not to the Pariſh. 
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Inter the Inhabitants of the Pariſh of Dunsfold and 
Ridgwick. Mich. 9 Ann. B. R. 1 


T appeared by a ſpecial Ower, that one was hired as a Ser- ,. ( 2+ ) | 
vant to live at Ridgwick fo2 half a Pear, and after that was j1;cings for ö 

hired again to live there fo2 another half Pear with the lame Per⸗ — Vear, | 
ſon, and thereupon ſerved a Pear in one continued intire Ser- ve | 
vice, but by ſeveral Hirings : Sir Peter King urged, That here nor ſufficiene 
was a Service fo2 a Year, and a Hiring fo2 a Year, tho' by leve⸗ 1 Sets 
ral Contracks; and that the Hiring need not be by one entire 
Contract, and that ſo it had been held, and he cited a Cale, where 
H. took a Tenement of 51. a Pear, and alſo another Tenement of | 
51. a Pear and occupied both; and this was held to be a Rent- | 
ing of a Tencment of 101. per Annum. Et per Cur'. Jt ought 
to be one entire Contract and one entire Sc vice; the one is re- 
quired by the Statute as well as the other. Jf a Service un⸗ 
der ſeveral Contracts ſhall gain a Settlement, one that ſerves by | 
the Month, by the Meek, oz by the Day, may, ik he continues a | 
Year, gain a Settlement; one may hire by the Day fo2 Charity; | 
but there is danger of being chargeable in hiring ſuch a Perſon 4# 
by the Pear: Foz ſuch a Term as a Pear it is not ſuppoſed a ̃ 
Daſter would hire one, unleſs able of Body, and fo a Perſon not j 
likely to become chargeable. Allo the Chief Juſtice obſerved, \ 
that by the Statute of Eliz. the Retainer of Servants was fo? 4 
a Pear; that 14 Car. 2. requires foxtv Day's Stay, and that j 
this was inconvenient, koz by gaining a Settlement tn fo2ty i 
Days, Servants grew fnlolent; and that theſe later Ads, viz. j 
3 & 4 W. 3. c. 11. 8 & 9 W. 3. c. 30. do but turn the foꝛty Days 
Service into a Pear's Service, and the Hiring to be a Retainer 
fo2 a Pear accozding to the Statyte of Eliz. ; 


Inter the Inhabitants of the Pariſh of Honiton and 
St. Mary.Axe. Mich. 9 Ann. B. R. 


I] Came to Honiton with a Certificate from the Parfſh of _ (.25 ) 
A. after this he went to the Pariſh of B. and now being <ctuges che 
ſent to the Pariſh of A. the ſaid Partſh offered to pzove that he Prim giviog 
was ſettled at the Parich of St. Mary Axe; and the Queſtion i. . 
was, Whether A. was bound by the Certificate as to Honiton 
only, 02 concluded as to all Pariſhes whatſoever? Et per Cur”, sche Caſe 
Bekoꝛe the Statute a Certificate was only an Evidence of a pꝛi- in xovcbowp: 
vate Undertaking between the Pariſhes, in the Nature of a Con- , we pl. 16 
tract; but now tis a ſolemn Acknowledgment, like the Conu⸗ 
Jance of a Fine: And thereby the Party is owned to be legally 


ſettled 


—— 
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ſettled there, and that they will pꝛovide fo2 him; and as all other 
Pariſhes on this Certificate are bound to receive him, ſo the 
Partſh that certifies is concluded as to all other Pariſhes. And 
there is no reaſon why it ſhould differ from an Adjudication, ſince 
this is the Acknowledgment of the Pariſh ſigned by the p2oper 
Officers, and made befoze two Juſtices of Peace, who are p2oper 
Judges, and upon leſs Evidence could have adjudged it a Settle: 
ment, by which Sentence all Parties would be bound, and there 


is no Remedy but to repeal it. 


Inter the Pariſhes of Evelin in Oxfordſhire and Rent- 
comb in Gloceſterſhire. Hill. 10 Ann. B. K. 


( 26) N Oper was dzawn up ſpecially to have the Opinton of the 
_ Court, Whether renting of a CMater⸗Mill of 101. per An- 
ger mm num, would make a Settlement? Et per totam Curiam clearly, 
garns a Set- f Mill is a Tenement, and the Renting thereof muſt gain a Set- 


element. tlement within the Statute. 


Inter the Pariſbes of Gatton and Milwich. Hill. 
1 10 Ann B. R. 7 


£43 3 N Odder was dzawn up ſpecially foz the Opinion of the 
Pariſh. Clerk A Court; and the Queſtion was, TUhether one appointed 
by che Perſon Clerk of the Pariſh by the Parſon, and erecuting the Office fo2 
is in for Life, Q Pear, ſhould gain a legal Settlement within 3 & 4 W. & M. of 
wr ora which the Wozds are,viz. (ball execute any annual Office or Charge? 
een Foz it was objeited, that this was not an annual Dfice. My, Lech- 
mere contra: The Intent of the ad was, That no Office under an 
annual one ſhould gain a Settlement, and majus continet in ſe minus. 
On the general Nomination to the Office of Pariſh Clerk he is in 
fo2 Like. Powell J. His being put tn by the Parſon makes no 
difference, no mo2e than where the Conſtable is put in by the Leet 
and not by the Pariſh; tis moze than an annual Office, he is not 
_ - removeable and has Fees. Eyre J. He is but a Servant to the 
Parſon at Mill: Where he comes in by EleFian, he has an 
 . Eſtate foz Life by the Cuſtom, but here is no Deed oz CUriting : 
Pom can he have an Eſtate fo2 Life in this Office? Powell J. 
At that rate he has not an Office at Tull, foz a Ban cannot 
. have an Office at Mill without Deed. The Office of Church- 
warden was by Common La, and pet that is fo2 a Year without 
any Deed oz (Writing. So tis of a Parich⸗Clerk, he is by 
Common Law an Dicer, and is in fo2 Life without Deed; lo 


rulep abſonco Parker C. J. 
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POWERS. 


Winter verſus Lovedore. Mich. 9 Will. III. B. R. 


N Ejetment a Spectal Uerdi# was found, That G. P. was po. 


V 


(1) 


er to de- 


ſeiſed of the Manoz of M. and on the Matriage of his auc »oy 


Il Son, ſettled the ſain Manoz to the uſe of himſelf ko; 


Lands, except 
the demeine 


Life, Remainder to his Alike ko; Life, Remainder: to his Lands of che 


Son in Tail, with a Proviſo, That he ſhould' have Power 
during his Life, and ſo the Tife aftcr him, to demiſe the Pꝛe⸗ 


Mauor. 
Copybolds 
are within the 


miſſes in Poſſeſſion, fo2 one, two, oz three Lives, 02 in Rever- Exception. 


ſion fo2 one, two, oz thee Lives, oz thirty Pears, oz fo any 
Number of Years determmable on one, two, oz thzee Lives, fo 
as ſuch Demile be not of the Demelne Lands. G. P. reciting that 
J. S. and his Wife held a Copyhold Tenement fo2 Life, demiſed 
the ſaid Copyhold Tenement to the Leſſee foꝛ thirty Years, to be- 
gin after the Death, Surrender, oz Fozkeiture of J. S. and his 
like; and the Queſtion being, TUhether this Leaſe of a Copy- 
hold was purſuant to, and warranted by the Power? Jt was held 
in this Cale by Holt C. J. 5 

iſt, That any Leaſe, to commence in futuro, is in ſome Senſe 
a Leaſe in Reverſion, as it is oppoſed to a Leale in Poſſeſſion; 
but a Leaſe within ſuch a Power muſt be conſtrued of a Leaſe to 
commence in Poſſeſſion after another Leaſe oz Intereſt already 
created bekoꝛe the Reſcrvation of the Power and not after; and that 


a Lealc to commence after any other Leaſe, is pꝛoperly a Leaſe 


in Reverſion ; but that a Leaſe fo2 Life, to commence after ano- 
ther Leaſe in being, is a concurrent Leaſe; becauſe a Freehold 
cannot exper, but muſt commence in Poſſeſſion pꝛetently; how- 


ever, this may be ſaid to be a Leaſe in Rcverſion within ſuch 


Bowers. | 
2dly, That G. P. might make a Leaſe in Reverſion abſolutely 
fo thirty Pears, by Uecrtue of this Power, becauſe the Limita- 
tions and Reſirifions are disjoined, and the later Part fs car- 
ried on by Map of Inlargement of the Power; to which Turton 
and Eyre agreed, Rokeby diſſentiente. 
3diy, That this Leaſe was void, becauſe it was of Copyhola 
Lands; fo2 by a Gzant of the Demelnes the Coppholds will paſs z 
and by the ſame Reaſon, by excepting the Demelnes the — 
olds 


. pack! ro 
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holds are excepted; and the rather, becauſe the Power is de. 
tived out of the Inheritance, and the Tenant at Till by hig 
Leaſes might deſtroy the Copyhold, which is unreaſonable ; and 
if there were nothing elſe fo2 the Power to wozk upon in this Caſe, 
he may by Uertue thereof demile the Rents and Services. 


n 


Lord Kilmurry contra Geery. Paſ. 12 Ann. In Canc'. 


) JT was held, That if a Yan has Power to charge Land with 
charge Lands 1 Any Sum not exceeding the Sum of 30001. he may charge 
with 2 Sum ft with ow I. and the Intereſt beſides; fo2 the Intention is to 
imports la charge the Pzmiſſes with 30001. pzincipal Money, and that of 
creſt chereof Courle carries Intereſt, and none would fend fuch Sum on ſuch 
2 Security, ik the Law were otherwiſe. | 


PRESCRIPTION. 


Star verſus Rookesby. Mich. 9 Ann. B. R. Vide 
Title Fences, Vol. 1. pag. 335. 


4 
- 

* 
a 
» 
. 
7% 
vl 
7 
3 


539 


A 
3 
4 
. 
> 
4 
by 
Y 
3 
* 
” 
. 
” 
: 


w i Ot i *© 
=" 


Preſentation, Admiſſion, Inſtitu- 
tion, Induction. 


Hele verſus The Biſbop of Exeter. Mich. 3 W. & M. B. R. ö 


2 


ere tHe 


came vacant on the 5th Day of April, and that the Plain⸗ Ordinary re- | 
tiff pꝛelented to him on the 19th Day of May folibwing), fuſs 2 = | 
one Hodder; That he examined Hodder, and found him s, be | 
perſonam minus ſufficien in literaturà, ac ei ratione fore perſonam muſt ſhew in | 
, 1 inhabilem & minime idoneam ad habend. beneficium cum curà —— _ | 
animarum, and therefoze refuſed him on the 20th Day of June, 
and gave the Plaintiff Notice; and becauſe no other was pꝛelent⸗ 
ed within fix Months after the Avoidance, he collated the other 
Defendant (the Incumbent) who was inſtituted. The Jncum- 
bent pleaded to the ſame Effet. The Plaintiff replied, that 
Hodder, at the Time of his Pꝛeſentation, was Uicar of another 
Church. That he was Homo literatus, and in Pꝛieſt 8 Dwders ; | 
that he was licenſed to pzeach ; and had celebzated Divine Ser⸗ | 
vice many Years, and was ſufficienter literatus to celebzate the 
ſame. There was a Rejotnder and Surrejoinder (which were laid 
out of the Caſe) and thereupon a Demurrer. Et per Cur”. 1ſt, The Ordinzy 
Oꝛdinary muſt examine in convenient Time, and after that, refuſe 2 4" OY 
in convenient Time; if he does not, he is a Diſturber by his De- duc it mud de 
lay. adly, It the Owdinary refuſe, quia criminoſus, he need not in convenient 
give Notice of his Refuſal, fo2 the Crime is as much in the Co- * 
nuſance of the Patron as of the Biſhop, and in that Caſe the 
Lapſe ſhall incur from the Avoidance; but if he refuſe, quia illi- 
teratus, he muſt give perſonal Notice, and the Lapſe ſhall incur — give 
from the Refuſal. 3 Cro. 119. 1 Lev. 31. Dy. 327. 2 Ro. 364. * 
3dly, That the Oꝛdinarp might well refuſe him now, as unfit fo2 b. 9uis fre. 
this Cure, tho' he had been allowed fo2 a fozmer. 4thly, It was 3 = if 
4 not determined what Learning was neceſſary: TUhile the Liturgy 
* was in Latin, that Language was undoubtedly neceſſary ; now 
g indeed the Liturgy is in Erigliſh : But it was obſerved that 
| 13 Eliz. c. 12. requires a Clerk ſhould be able to anſwer his O2- 
dinary, and give an Account of his Faith in Latin, accoding to 
the WA 5thiv, The Court held this Pleading too _ 
ol. II. D N 


1 Quare Impedit the Biſhop pleaded, That the Church be- n ? 
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becauſe it was not ſhewn what Learning he was defeftive in, 
whereas it ought to be certain, becaule it is traverſable ; and if the 
Clerk die, to be tried by a Jury and the King's Courts to judge 
of it; and the Law will the rather require a Certainty, becatiſe 
this Anſwer is to diſable a Man in his Pꝛokeſſion, and pevent 
him of a Freehold. Judgment was given koz the Plaintiff, 


Dominus Rex & Domina Regina verſus The Biſhop of 
London and Dr. Birch. Mich. 7 Will. III. B. R. 


Wh I X08 N a Quare Impedit againſt the Biſhop of London and 
Where ſon is 1 DN, Birch, fo; hindzing to preſent to the Pariſh-Church of 
created by St. James's, the Declaration let fozth, That St. Martin's in 
Fabeck ro be the Fields being a great Pariſh, an A of Parliament was 
ſme Rules of made 1 Jac. 2. to take the Pariſh of St, James's out of it, 
Law and Fs and make it a Pariſh of it ſelf with Cure of Souls, and 
rogarives of Oz. Tenniſon, who was then Uicar of St. Martin's, the 
an old one. firſt Reft02; and appointing the Patronage after the Death 
of Dy. Tenniſon, ta the Biſhop. of London and his Succeſſors, 
and the Lozd Jermyn and his Heirs to p2eſent alternately ; 
5 Virtute cujus Dꝛ. Tenniſon was firſt Reitoz, and being fo, was 
n afterwards. made Biſhop of Lincoln, whereupon it belonged to 
= the King and Queen to pꝛelent by Pzerogative ; to this the 
Biſhop demurred, and Dy. Birch pleaded the Statute of 25 H. 8. 


WIE Sant r 


1 | and that by Uertue of the ſaid Ac, the Archbiſhop of Canter- 

5 bury gave Dy. Tenniſon a Diſpenſation to hold this Church in 

io | | Commendam, which the King confirmed, from the 22d Day 1 
of October till the firſt of July following, Sc. To this the At⸗ 


ö tozney-General demurred. 1ſt, It was objecked koz the Defendant 
bh | that this Pꝛerogative was unreaſonable ; but the Court anſwer- 
x4 2 as ed, That ſince the King made the Church void, it was no hard 
4 Matter that he ſhould be allowed to fill it, and the Patron was 
# not much hurt, foz it was only one Life exchanged foꝛ another; 
| and Sir Giles Eyre held, That if a Parſon be pꝛomoted to be 
it a Biſhop, the Church was void by the Common Law; but the 
l Reaſon of it was not from the Incompatibility, becauſe oziginal- 
ly the Biſhop was Incumbent of the whole Dioceſe, and ſerved 

| the Cure by others; and the Court did admit that the Crown 

| Before the Did not anciently exerciſe this Pzerogative, but the Pope did by 
'% dete Pope pre-. Mlurpation ; and that notwithſtanding the Statute of Pꝛoviſozs 
1 | ſented upon 25 E. 3. the Pope would collate if the Incumbent was made a 
| Fcomorion of Biſhop. 4 E. 3. 3. Owen 144. Then 7 H. 7. c. 8. was: made + 

*F ben, Againſt. Poviſions,, but notwithſtanding that the Pope went 0 
1 on. Vide. Cotton 458. Mo. 399. 3 Cro. 526. Owen 144. . 
A | Win. 94. 2 Cro. 691. Dy. 228. which was but a ſudden Opi⸗ . 
. | nton. 3 5 
% | | 2 £5 5 2dlp, 


— wy 
- — . 
2 T ins > - 1 4 


* - - ww „ - 8 

22 en * 2 e e 

i CIR CE — 4 — by uf 8 — nr 2 — 
— ray 


| Preſentation, Admiſſion; &e. 
- adly, They held, That the King's Turn was not ſerved by | | 
tonfirming the Commendam z fo2 the Dilpenſation was only fo 1 
ſave the Avoidance, and the Confirmation continued the Poſſel⸗ 
ſion, but transferred no Right e.. | 
Idly, This being a new Patronage created by At of Pirlia- 1 
ment, not in eſſe befoze, which appoints a particular Perſon to | 
have the firſt Turn after the next Avoidance ; it was objecked, 


LAS * | Hl 


* 


That no Body could ſay the King ould pzcſent, w_ the At 
H ſaid otherwiſe ; and this was therefoze a Caſe exempt. from the 


E Pꝛetogatius: But the Court held that the Ac did not inter kere 

K with the Pꝛerogative. I an Eſtate Tail is created by Att of Parlia- 

L ment, it is ſubjet to ſuch Bars as other Lands intailed are, The 

I Mite chalk be endowed'of a new Eſtate. Vide 8 Co. The Prince's N 
Cafe; X park ratione @ fim Yettozy ſhall be ſubjex to the Ring's | 
Ptrrogative: | 8 


| athly, Jt was objecken, Ehat this nem Churkh, as to Dy, Ten- 
niſon, was a kind of Donatibe, he coming in without Inſttitu⸗ 
tion and Inductton, and that the preſentable Parfonage does not 
commence till after'him by the Wozs of the Statue; 1 1555 
in Cale of a Donative, the Pꝛomokton of the Iucumbent does 

Sec Curia contra : Foy, in Pdint of Eſtate; the Right of Pꝛe⸗ 9 
fentation commences by the Palung of the Act immediately; bur 1 


mm Point of Interetk, not till the Avoidance. Vide 3 Cro. 225; 
| 10 Co. 107. 4 Mod. 190. Shower 164. 3 Lev. 352: S. C. 
J Ladd verſus Widdows. Mich. 1 Ann. B. R. 


Iod a Potion by Serjeant Selby fo2 a new Trial it a (5) 
A. Quare Impedit, wherefn the Point in'Jflie was, 'Whether muy acacoy 
the Church was Donative oz Peeſentative 2 Evidence was pꝛe⸗ Impcopris- | 
tended of ſeveral Preſentations; and the Court, viz. Holt C. J. Ponte. 
and' Powell J; held, That tho' a Pyeſentation' might deſtroy an 
Jmp2opziation, yet it could not deſftoy a Donative, becauſe the 


Creation thereof was by Letters Patent, whereby Land is ſet- l 

tled ta the Parſon and his Succeflv2s, and he to come in by | 
Donation, „ | 

. Vol. II. S 2 Prifi- 
: | 


Principal and Acceſſary. 


Domina Regina verſus Naſh. Mich. 1 Ann. B. R. 


0 11 * a Conviclon ok Deet-ſtealing by Juſtices of 


88 Peace on the late Statute, the Queſtion was, The- 
ad ther one not pꝛeſent, but pꝛocuring, adviſing, and 
ſtealing wirh- abetting, by lending his Sun, Dog, &c. befoze the 


io304#: Fat, thould be ſaid to be aiding and abetting therein? Holt C. J. 
intlined, xſf, That he was not within the Moꝛds, not being 
atually pzeſent at the Fat, becauſe. the Statute is to be con⸗ 
ſtrued ſtrickly, fo2 that it takes away the Pzivilege of a better 
Trial, viz. per pares. adly, Becauſe it adds a farther Penalty 

to what was an Dffence befoze : Me (aid there might be an aiding 

and abetting befoze the Fat, viz. by Advice, &c. oz in the Fat 

by being p2eſenit ; 02 after the Fai, by abetting the Party. Vide 

Dy. 187. Co. Ent. 56. The other Judges held Aiders in the Fact 
would be Pꝛincipals, and then Aiders and Abettozs would mean 
nothing. Quod Holt negavit, ſaying, All that are pꝛeſent may be 


ſaid to be Pꝛincipals as to an Action of Treſpaſs, but not as to the 


Penalty of this Statute: And this Otverſity is apparent in 
other Caſes, fo2 one aiding and aſſiſting upon the Statute of 
Stabbing, ſhall have his Clergy, whereas a Pꝛincipal ſhall not; 
ſo in the Caſe where two went to bzeak a Houle, one bzoke it 
and enter d, the other ſtood upon the Ladder and received the 
Goods ; he that ſtood upon the Ladder ſhall have his Clergy, 
and the other ſhall not, being a Pꝛincipal. 


Domina Regina verſus Whiſtler. Hill. x Ann. B. R. 


(2) 
done ms en FYOLFE and others were convited of Deer-ſtealing upon 
Offence Fe- 3 & 4 W. & M. c. 10. and that Whiſtler was illicite & 
2 — injuſte auxiſians & aſſiſtens præfat. Rolfe, &c. in illicita & in- 
perly) are juſta venatione & occiſione Damæ præd. viz. perſuadendo & in- 
within ire citando præfat. Rolfe to kill the ſaid Deer, and lending Dogs 
no 9" * tO hunt and kill, and Poꝛles to carry away the ſaid Deer, contra 
where it formam Statuti; and whether this was an aiding and aſſiſting 
makes +?” within the Statute, was the Queſtion. Powell, 0 and 
| G | u 


more penal. 
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Gould Juſtices, held that it was; but Holt C. J. contra held, 
That the Conviction ought to be quach' d, fo2 that where a Sta⸗ 
tute makes that Felony, which was not lo at Common Law, 
giders and Abettozs, accozding to the Notion of the Common 
Law, are within the Statute, tho' not expꝛeſſed; but where an 
Offence at Common Law is only made moze penal, Aivers and 
Abettoꝛs are not to be underſtood of ſuch as aid befoze and after 
the Faff, but ſuch as are pzeſent only: Theſe were only Accefſaries 
at Common Law, and are not within the act. Vide 1 Cro. 474. 
Dal. 11, 22. Poſtea in the ſame Caſe, Holt C. J. ſaid, he held 
the ſame Diverſity with this farther, that this is to be under- 
ſtood when an Dffence at Common Law is made moze penal by 
a particular Deſcription of the Fack, and not under a general 
Denomination of the Crime; as if this Statute had enafed theſe 
Penalties on them, as Treſpaſſers, as tis done by the Statute 
de malefactoribus in parcis. Vide 1 And. 116. Hale 51, 216. 


Privilege of Perſons. 


| Kirkham verſus Wheely. Trin. 7 Will. III. B. R. 


was an Attoꝛney of the Court of Common Pleas, and juc;caiaion 
| that Attozneys de C. B. were not ſuable eiſewhere : To in the Negs- 
this the Plaintiff demurred, 1\f,Becauſe the Plea is onlp e 
in the Negative, and no Jurtsditon is given to any other 
Court. 2dly, Becauſe there is no Defence by Venit but Dicit on- 
ly. Per Cur". 9s to the Plea being in the Negative it is well | 
enough; fo2 the Pzfvilege is not traverſable and triable per Pais, — 2 
but a Batter of Law of which we take Notice; and venit & di- is well in Plex 
cit is a ſufficient Defence in this Caſe. 14 H. 6. 14, 19. — 


T an Alon qui tam, the Defendant pleaded that he ( 2. 


iction. 


Stephens 
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Stephens verſas Arthur. Eodem termino. 
b "HE Detenvant pleaded to the Juetewinton this, vie. x: 
| A Arthurus in propria 0 ſua e. Cher * 
. Gerk to a Pzothonotaty of the Common Peas; and it was 
| objeded that he did not lay, venit & dicit. Et = Cnr". Venit is nu 
peer the Plea, but dicit beging the Pleir; dicic atone ſhews him 

do be in Conte, and here it appears he in in Cuftodia, 


Lane verſus Salcmarſh. Hill: 8 Will II. B. K 


XN attozney de C. B. being ſaey by Bill in B. R. Buxton 
moved he might be difchargey : Denied per Cur. Fo? let 


im plead his Pꝛivilege. 
' Brown's Caſe. Hill. 9 Will. III. B. R. 


#53: Philizer de B. R. was arreſted per breve, but diſcharged on 
| "A cotnmon Bail; fo2 he ought to be ſued by Bill, as præſens 
in Curia. Per Cur. abſente Holt C. J. 


t3) 


Branthwait verſus Blackerby, & al. Hill. 5 Will. III. B. R. 


(5) Haan hath a joint Cauſe of Aﬀton againſt two, one an at. 
For zt 1 tozhep, and the-other not, he muſt arreſt both, aud veclare 
Aaion a= Againſt them as in Cuſtody. A Bill cannot be filed againſt a 
gainſt an At. Perſon pyjvileged in Uacation, fo2 then he is not pzeſent in 
| corney. vis burt; and) ap to the Uncation it begins the laſt Day of the 

hat" 5H as ſoon' as the Conrt riſes: (Vide 2 Lev. 129. 1 Ven: 

Pw 299. 5 EE 3 * | 

Note, The Bill muſt be filed; tho" the 9 to ap: 
ern vſpence with it, but it may in ſuch Cale be fled after- 
Wurd. N 


Pal. 9 W. 3. B. N Roberts 3 Caſe. 


(65 H Came to confeſs an Indidment, and the Court held, that 
| he had no Paivilege, eundo & redeundo ; becauſe there was 
ao Pzocels againſt him. 


4 | Dillon 
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Dillon verſus Harper. Trin. 2 Ann. B. R. Ante 328. 


N Attoznep de C. B. being ſued in B. R. pleaded his Pꝛi- wi? 
vilege, to which it was demurred ſpecially, fo2 not con- vitege of an 
cluding his Plea with a Profert of a Writ of Privilege, teſtify: —_— 4 
ing his being an Attomey, &c. Et per Holt C. J. The Diffe-! Wii bi 
rence is, if Privilege of an Attomey be pleaded with a IIrit, being an At- 
the Defendant cannot be denied to be an Attozney; if without, he re? 4 
map, and then a Certiorari ſhall be awarded to certify whether he niea ; ocher- 
be an Attozney, 02 not. wiſe if with 


Out. 


Scawen verſus Garrett. 


["D an Aion in B. R. the Defendant pleaded, That he was „ 6 p . 
au Attozney of the Common Pleas: On Demurrer ge of an 

Mz. Ward objefed, That he ought to pꝛoduce his Trit, and Acrorney of 
conclude with a prout patet per Recordum; and alſo that he laid CB. etw 
no Venue, alledging no Place where he was Attozney, no2 where under Seal, 
the Court of Common Pleas ſits, Et per Cur”. viz. Holt C. J. nor u ere“ 
to which the reſt allented. An Attomey may plead Pꝛivilege with che C. B. (is, 
a Profert of his Crit, if he will; o2 with an Exemplification of 
the Reco2d of his Admiſſion; o2 he map plcad it as he does here, 


and it is well enough, fo? lo are the Pꝛecedents, and the Plain⸗ 


tiff map reply nul tiel record. Vide 1 Brown. 2. Thom. 4. Cliff. 


570. Brevia judicialia 169, 172. Cited per Broderick. adly, There 
was no Need of a Venue to try where he was Attozney, fo2 it be- 
ing a Matter concerning his Perſon, was triable where the TUrit 
is bꝛought; ſo in Treſpaſs, if the Defendant pleads Son villain 
regardant, and the Plaintiff replies Frank-home, it muſt be tried 
where the TArit is bꝛought. As to the 3d, he wondered how that 
ever came to be allowed; fo2 that this Court ſend TUrits to the 
Chief Juſtice of the Common Pleas by that Name ; And unleſs 
where this is held to be part of the Deſcription of a Reco2d, it 
can never be neceſſary, 


Pri- 


546 


Privilege of Place. 


— the Exchequer are, 1ſt, Jf one be Inkozmer fo2 the King. 
2dlp, Jf one be accountant to the King. 3dly, It one 
be Debto2 to the King. 4thly, CUhere one is an Dfficer 
of the Court, oz attends an Dfficer of the Court. Always where 
the Plaintiff is pzivileged, the Suit is by Quo minus; where the 
DET P pzivileged, the Suit is by Bill. 31 H. 6. 10. 

22 H. 6. 19. b. 


Privilege of P ER Walter Chief Baron, The Cauſes of Puvilege in 


uperſadesr eo A Uitit was delivered to the Barons of the Exchequer in 


a Suit in the qpen Court, commanding them to ſtay a Suit between Wilſon 
Excheque”, and Rookes, by dummodo non tangit nos vel, &c. and the Writ 
tangit xs, was dilallowed, fo2 that the Defendant might have pleaded that 
| Matter to the Jurisdifton of the Court: Jt was admitted, That 
there is ſuch a CUrit in the Regiſter, but there are ſeveral TUrits 

there which no Uſage o2 Pꝛecedent does warrant, of which t his 

is one. Et per Walter Chief Baron, here one entitled to the 

Pꝛivilege of this Court, is ſited in C. B. this Court ſends a Su- 
perſedeas; but if it be in B. R. they do not ſend a Superſedeas, 

fo2 that would be to ſuperſede the King; but the P2aTice is, to 


ſend up the Trit-Book by the puiſne Baron, and demand Paivi- 


lege. Trin. 3 Car. In Scac. 


l Pro- 
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Shotter verſus Friend. Hill. 1 W. & M. B. R. Rot. 39. | 


Prohibition and Conſultation 


N_Executo2 being ſued fo? a Legacy in the Spiritual  (." 
Court, pleaded Payment, and offered to prove it by o gut for | 
one UWitneſs, which the Judge refuſed, and gave Sen- : Legacy, for | 
tence againſt him. Upon this- Batter ſuggeſted, a *fuvogProot 
ohibition was moved foz, Et per Cur'. 1ff, Where the Eccle: dy one Wi 
aſtical Court pꝛoceed in a Matter merely Spiritual, if they ac6. 
pꝛoceed in their own Manner, tho" that is different from the | 
Common Law, no Prohibition lies; as in Pꝛobate of Wills ; — in 
there, if they refuſe one Witneſs no P2ohibition lies. Noy 12. in 
2 Ro. 300. adly, There they have Conuzance of the oziginal 
Matter, and an Incident happens which is of tempozal Conu⸗ 
Jance, oz triable by the Common Law, they ſhall try the Inci⸗ 
dent, but muſt try it as the Common Law would: Thus in a Temporal 
Suit ko: Tithes oz fo2 a Legacy, if the Defendant pleads a Re- nan e _ 
leaſe 02 Payment, oz in a Suit to pzove a Mill, ik the Deken⸗ ;ccording to 
dant plead a Revocation. 1 Ro. Rep. 12. 2 Ro. Rep. 42. Yelv. 92. Rule of che 
So in the Caſe at Bar, they ſhall try the Matter of Payment oz 1 
no Payment, but then they muſt admit ſuch P2zoof as the Com: 
mon Law would, o2 otherwiſe they reje# the Cauſe themſelves, 
and ought to be pzohibited. zdly, A bare Suggeſtion, That the 
Defendant has but one Witneſs, and that they take Exceptions 
to his Credit and Reputation, is no Cauſe of Pꝛohibition; fo2 if 
they admit the P2oof of one CUitneſs, whether he be a credible 
Witneſs, oz not, they ſhall judge, and the Party has no Reme- 
dy but by Appeal. 4thly, That it is not too late to come fo2 a 


| Prohibition after Sentence; fo2 the Sentence in this Caſe is the 
Oxtevance, Conſultation denied. 


Inter Starky and the Church-wardens of Watlington in 
Suſſex. Trin. 4 W. & M. B. R. 


. in the Spiritual Court fo2 taking away two Bells out () 
of the Steeple, and a Prohibition was granted, fox the bp ge 
Church warden is a Cozpoꝛation, and the Pyoperty is in him, in che Spiri. 


and he may being Trover at Common Law rus] Court for 
Val, II. ung T What- taking Bells. 


— — — — — —— T— — — 
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_ Prohibition and Conſultation. 


Wharton verſus Pitts. Trin. 4 W. & M. B. R. 


(3) Suit was in the Admiralty againſt the Maſter and Ship 
2 which lay in the Thames, fo? heedlefly running over another 


miralty de-. Ship, and the Defendant there moved fo2 a Pꝛohibition: The 

nicd, N Plaintiff infozmed the Court, that the Defendant would not ap. 

eheDefendent pear, ſo that he could have no Remedy at Law, upon which the 

and give Bai), Court refuſed a Pꝛohibition, unleſs the Defendant would appear 
and give Bail, | | leah 


Harris verſus Hicks. Hill. 4 & 5, W. & M. B. R 


(4) ROHIBITION was moved fo2 to the Eccleſiaſtical Court 
bent abu. IL Of Coventry, where a Suit was againſt the Plaintiff fo In- 
ling Marriage Ceſt, in marrying his firſt TUite's Siſter, ſuggeſting that the laid 
and 8 ſecond Wife wag dead, and by his ſaid ite he had a Son, to 
zing lde. whom an Eſtate was deſcended as Heir to his Mother, and that 

notwithſtanding that he had pleaded this Matter, they went on to 
annul the Marriage and baſtardize the Jſſue, Et per Cur. A Pꝛo⸗ 
hibition ſhall go as to annulling the Marriage 02 baſtardizing the 
Iſſue, but they may p2oceed to puniſh the Inceſt. 


Hawkins's Caſe. Hill. 8 Will. III. B. R. 


5 
Prohibition 


6 hats ths a Knave, and a Knave indeed; and a P2ohibition was 
calling H. granted, becauſe nothing was ſaid that could make him liable to 
Knave. Eccleſiaſtical Cenſure. The Statute de circumſpeRe agatis men⸗ 


tions only (uch Defamations as are puniſhable in the Spiritual 


Court; and fo? ſuch as the Spiritual Court cannot, puniſh, the 

Party fall not be liable there: The Reaſon why the laying violent 

lands upon a Clergyman was there ſuable, was, becauſe the 

Clerk having habitum & tonſuram, which made him known, 'twas 
an Afﬀront to the whole Ozder. 


Gardner verſus Booth. Trin. 10 Will. III. B. R. 
(6) A! | 1 £:3t 
— W HERE it doth appear in the Libel, oz by the Pꝛocecd⸗ 
ed after Sen- ings in the Cauſe, that the Conuzance of the Cauſe 
2 ow does not belong to the Spiritual Court, a Pꝛohihttion may be 
of ſpiricual Moved fo2 and granted after Sentence; and this holds in all 
Conuſance; Caſes but where one is ſued out of his Otocele, fo2 there, if he 
ee * doth not take Adrantage of it befoze Sentence, he ſhall not have 
the Dioceſe. 2 a 


S * 
K * 


Libelled in the Spiritual Court fo2 calling him a Knave, : 


Prohibition and Conſultation. 549 
a Prohibition after Sentence; ratio eſt, becauſe the Cauſe doth 
belong to the Spiritual Court; and tho' it doth not belong to 


that Spiritual Court, it belongs to ſome other, and not to the 
King's Tempozal Court. 


Biſbop of St. David's Caſe. Paſ. 11 Will. II. B. R. Vide (+) 
this Caſe, Title Biſhops, Archbiſhops, &c. Part 1. 
Pag. 134. 


Godfrey werſus Llewellin. Trin. 11 Will. III. B. R. 


W HERE the Matter ſuggeſted fo2 a Prohibition appears (6% 
| upon the Face of the Libel, we never inſiſt upon an Afi: Ve Mare 
davit ; but unleſs it appear upon the Face of the Libel, oz if you Suggeſtion 
move ko2 a Pyohibition as to moze than appears on the Face of do nor ape, 
the Libel to be out of their Jurisdicion, you ought to have AM- Afidvir 5; * 
davit of the Truth of your Suggeſtion, Per Holt C. J. & poſtea, teceſſary. 


Trin. 12 W. 3. B. K. Vide 2 Co. 45; 
Machin verſus Maultin. Mich. 11 Will. II. B. R. 


[Na Declaration in Attachment ſur Prohibition. the Caſe was, ( 
That the Plaintiff lived in Nottingham within the Province ade 

of York, and there ſubtra#ed Tithes, and then removed into Dioceſe and 
Lincolnſhire within the Pꝛovince of Canterbury: Afterwards he moves into 
happened to go to York, and was ſued there in the Court of the 2225 At 
Archbiſhop, fo2 the Subſtrackion afozeſaid, and had a ]2ohtbittort ing found in 
on 32 H.8. c. 9. fo? citing him out of his Dioceſe, But at laſt, e eh. is 
after debate, a Conſultation was awarded; fo2 that the Subſtra- ana ſued, and 
ton of Tithes is local, and muſt be lued bekoze the Dwdinarp ok Conſulta- 
that Place where the CUrong was done; otherwiſe in Caſes tran⸗ » warded. 
ſitoꝛy, ubi forum ſequitur reum: And as it was argued by the Subttraion 
Counſel, this is not citing out of his Dioceſe within the Sta- — Tiches lo- 
tute, becauſe the Dioceſe where he lives has not a Jurisdickion; 

and if he might not be cited in this Caſe, the Thing would be 
remedileſs and diſpuniſhable. Vide Godb. 191. 1 Ro. Rep. 328. 

1 Cro. 97. 13 Co. 4. Winch 570. 2 Ro. Rep. 448. 3 Mod. 211. 


2 Brownl. 12, 28. 
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Prohibition 


550 Prohibition and Conſultation. 


Jones verſus Stone. Trin. 12 Will. III. B. R. 


6 AVID JONES, the Uicar of N. was libelled againtt in 
— the Spiritual Court, ko; that by Cuſtom Time out of 


Court ?gainſt Mind, the Uicars of S. had by themſelves, o2 others, ſaid and 
the vie of perkozmed Divine Service in the Chapel of Chawbury, fo 
forming Bi. Whith there was ſuch a Recompence, and that he negleded. The 
vine Service Defendant came fo2 a Pꝛohibition, and without traverſing this 


in the Chops] Cuſtom, ſuggeſted that all Cuſtoms were triable at Common 


5 Coden Law: And 22, Harcourt urged, That it was enough fo2 a Pꝛo- 


-obibirioo hibition, that a Cuſtom appeared to charge the Uicar with a 
dl. Duty fo2 which he was not liable of common Right. Et per 
Holt C. J. A Parſon may be bound to an Eccleſiaſtical Duty by 
Cuſtom, and when he is bound by Cuſtom, the Spiritual Court 
may puniſh him if he neglets that Duty; the Cuſtom might have 
a reaſonable Commencement by Compoſition in the Spiritual 
Court, and begin by an Eccleſiaſtical ac: And a bare Pꝛelcrip⸗ 
tion only is not a ſufficient Sꝛound foz a Pꝛohibition, unleſs it 
concerns a Layman; whereas here it is an Eccleſiaſtical Right, 
an Eccleſiaſtical Perſon and an Eccleſiaſtical Duty, and the Pye- 
ſcription not denied; notwithſtanding 2 Inſt. 491, J never could 
get a Pꝛohibition to ſtay a Suit in the Spiritual Court againſt 
a Parſon fo2 a Penſion by Pzeſcription. Vide 1 Vent. 3, 120, 

265. EC | 


Sir Baſil Firebraſs's Caſe. 


6404: H Was chief Ranger of Enfield-Chaſe, and now a Bill was 
irioo L I. exhibited againſt him in the Chancery of the Dutchy, for a 
Fat Fontry DUCOVery Of what Deer he had killed, and what Timber, Wood, 


uit ip Equity 


for diſcovery &c. he had kelled and cut down, and by what TUarrant, and to 


of Marters t9 ſhew Cauſe why his Patent ſhould not be repealed. And to this 


make the De 


TCodont for. Duſt a Pꝛohibition was granted niſi; fo2 he ſhall not be obliged 
Fir bisFree- tg anſiver upon his Oath, what is to make him foxeit his Place, 


but it ought to be pꝛoded againſt him. 


Earle verſus Paine. Mich. 12 Will. III. B. R. 


112 


Lie +. wo AINE, a Cuſſom⸗houſe Officer exhibited an Jnfo2mation of 


king Wines Seizure of a Hoglſhead of Tine belonging to M2. Earle, 
= ow and leized fo2 not paying Cuſtom. Earle negle#ed to come in 
der an In. and enter his Claim in the Exchequer, but in the mean Time 


uer, an In- 


ormation of brought Treſpaſs in B. R. againſt Paine. Upon Motion the Ba⸗ 


— rons oꝛdered the Pꝛoceedings in the King's Bench fhould be ſtay⸗ 
there. 1 ed, 
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Prohibition and Conſultation. 551 

ed, and the Cauſe there removed into the Erchequer in the lame 
State and Fozwardneſs : Earle was ſerved with the Ozder, but 
notwithſtanding gave Rules fo2 pleading, whereupon an Attach- 
ment was iſſued by the Exchequer againſt him; whereupon he 
moved here fo2 a Pꝛohibition to the Court of Exchequer. And 
a Rule was made to hear Counſel; on the Argument ſeveral Pꝛe⸗ 
cedents were cited, one in 19 H. 7. Rot. 16. eraitly like this. The 
Court took Time to conſider of the Pꝛecedents, and in the mean 
Time the Matter was compounded. Vide Reg. 187. 2 Inſt. 351. 


Anonymus. Hill. 12 Will. III. B. R. 


N the Biſhop of Wincheſter's Caſe, 2 Co. 45. Jt is held, . 
That in a Suit fo2 Tithes in the Spiritual Court, H. map ſhall not go 

have a Pꝛohibition, ſuggeſting a Pꝛeſcription oz Modus, befoze o2 — — — 
without pleading. But this ſeems not to be Law, koz 12 W. 3. Natter uni 
B. R. a Pꝛohibition was moved fo2, ſuggeſting a Cuſtom, Kc. it be pleaded 
Et per Holt C. J. and the Court it was denied, unleſs they low. 
pleaded it below, becauſe perhaps they might admit the Plea. 
Aliſo 10 W. 3. B. R. it was ſain by Holt C. J. That if a Modus 


be pleaded in the Spiritual Court and admitted, no Pꝛohibition 


ſhall go; but ik the Queſtion be, whether a Modus oz no Modus, 
a Pꝛohibition ſhall go, and ſo is the Law, viz. Mhere ever the 
Matter which you ſuggeſt fo2 a Pꝛohibition is fozeign to the Li⸗ 


bel, you muſt plead it below, befoze you can have a Pꝛohibition; 


otherwiſe where the Caule of Pꝛohibition appears on the Face of 
the Libel, | 


Jacob verſus Dallow. Taſ. 1 Ann. B. R. 


1 Plaintiff declared in a Prohibition, ſetting foꝛth a 614) 
pzeſcriptive Right in the Plaintiff, and thoſe whole Eſtate ** 3 
he had, 8c. to a Seat in the Church, and that the Defendant Nit 
ſurmiſing a Uſage Time out of Mind, had libelled againſt him ert in 
in the Spiritual Court, fo2 diſturbing him in ſitting there; and ae ad 
ſhews that he had dented the Uſage in the Spiritual Court, any ſturbed, may 
the Judge had refuſed to allow his Plea : The Defendant traver- urin che Spi- 
ſed the Plaintiff's Preſcription and pleaded his own Uſage; upon m b. 
which there was a Demurrer : M2. Eyre urged, That tho' the P*#:(on 
Plaintiff had by his Demurrer confeſſed his Preſcription to be 186d 
falſe, and by Conſequence that he had no Right to the Seat; 

yet the Defendant grounding his Libel below upon a Cuſtom 

which is not triable there, he could not have a Conſultatfon. 

Vide Hetl. 94. Noy 78. 2 Jo. 3. Holt C. J. held, That if the 

Plaintiff had not a Title by Pꝛeſcription, he ought not to di⸗ 
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552 Prohibition and Conſultation. 
ſturb the Poſſeſllon ok the Defendant ; and the Ozdinary hath 
Conuſance of ſuch Diſturbance, and may ſettle it accoding to 
Uſage and Poſſeſſion, unleſs there be a tempozal pyeſcriptive 
Title hurt by their Sentence ; and the Defendant might well ſte 
in the Eccleſiaſtical Court to have his Poſſeſſion quieted, and 
might admit his Pꝛelcription to be tried there, as a Defendant 
does a Modus oz a Penſion by Preſcription. | 


Galizard verſus Rigault. Mich. i Ann. B. R. 


- 4.26) NDICTMENT was fo: aſſaulting, beating, wounding, 
Prohibition J and indeavouring to raviſh the TUife of B. upon which the 
6 H for Darty Was convided, and afterwards the Husband brought an 
Solicication Adion of Treſpaſs fo2 the ſame Cauſe ; and now the Party 
of Kein being alſo libelled againſt in the Spiritual Court ko: the lame 
been convict. Fat, viz. f02 ſolliciting her Chaſtity, moved fo2 a Pꝛohibition to 
ed on Indi- the Pꝛoceedings in the Spiritual Court; and it was urged fo? 
ment for © the Jurisdicion of the Spiritual Court, That they may puniſh 
tent to raviſn. foꝛ the Solicitation and Jncontinence, and that this Suit was 
| pro ſalute animæ, the other foꝛ Fine and Damages. Sed per Cur, 
a Pꝛohibition was granted; fo2 it being an Attempt and Solict- 

tation to Jncontinence, coupled with Fozce and Uiolence, it does 

by reaſon of the Fozce, which is tempozal, become a tempozal 

\ Crime in toto; as if one ſay, Thou art a Whore and a Thief, 

02 thou keepeſt a Bawdy-houſe, which are tempoꝛal Matters, the 

Party ſhall not pꝛoceed in the Spiritual Court; whereas, if it were 

only, Thou art a Whore, a Libel lies in the Spiritual Court. 

So if it be ſaid of a Woman that ſhe is a Bawd only, and not 

that ſhe keeps a Bawdy-houſe. But per Holt C. J. Tf one commit 

Adultery, and the Husband bzing Aſſault and Battery, this ſhall 

not hinder the Spiritual Court, fo2 tis a criminal Pꝛoceeding 

there, and no Indidment lies at Common Law koz Adultery. 


1 Roll. Abr. 295. 2 Inſt. 488. 


Partridge's Caſe. Mich. 1 Ann. B. R. 


(16) Pꝛohibition was p2ay'd to the Spiritual Court to ſtay the 


Prohibition Dꝛobate of a Mill, which contained a Deviſe of Lands 


ro Probate of and ſeveral Legacies, ſuggeſting this Matter, and that the Te- 
and Goods, ſfatoꝛ was Non compos ; and the Barquiſs of Wincheſter's Caſe, 
upon Se 6 Co. 23. was relied upon: But the Court denied that Caſe, 
vn wh de- and ſaid, that the Stat. of H. 8. never intended to leſſen the Juris: 
— dickion of the Eccleſiaſtical Court ag to the Pꝛobate of TUills, 

And to grant a Pꝛohibition might be inconvenient, foz without 


Pꝛobate the Executoz cannot ſue fo2 Debts, which by this 


4 Veans 
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Prohibition and Conſultation. 553 


2 


Means may be loſt, and the Will unperkoꝛm'd. As fo2 granting 
it quoad the Land, it would be vain (Vide 2 Ro. 315. 1 Sid. 147. 
this was the Pꝛactice heretokoꝛe) becauſe it is no Evidence either 
pro 02 con in any Court of Law, but a Pꝛoceeding coram non 
judice; yet it is good as to the Goods. n e 


Matthews verſus Burdett. Hill. 1 Ann. B. R. vide 07 


this Caſe, Title Univerſities and Schools. 


Chambers verſus Sir John Jennings. Hill, 1 Ann. B. R. 


Suit by Libel was in the Court ok Honour fo2 theſe "PA, 
Cows, viz. You a Knight; You a; pitiful inconſiderable t the woe 
Fellow. And a Rule was made to ſhew Cauſe. why there ſhould of Honour. 
not be a Pꝛohibition: Againſt which it was urged, That there 
would be no Remedy in this Caſe, if this was not allow'd : 
Holt C. J. doubted whether there was oz could be any ſuch 
Court; but ſaid a Pꝛohibition would lie to a pꝛetended Court ; 
and after no one Pꝛecedent could be found. of ſuch a Suit fo? 


Clods in the Court of Honour, the Pꝛohibition went abſolutely, 


Anonymus. Mich. 2 Ann. B. R. 


PP lies fo2 denying a Copp ok the Libel to (79) 
any Eccleſiaſtical Court; Nam jura Eccleſiaſtica ſunt limitata; Probibirioa 
and the Party ought to know whether the Matter be within their Spiricaat. 
Jurisdition, and how to anſwer. 1 Ro. Rep. 337. Dighton's Court in any 
Caſe. Et Mich. 2 Ann. B. R. Cwas ſaid by Holt C. J. That it $%* fr de. 
was fozmerly held by all the Judges of England, that when there “ dd 7403? 
was a Pꝛoceeding ex officio in the Eccleſiaſtical Court, they but not to 
were not bound to give the Party a Copy of the Articles, but“ eh 
the Law is othewiſe ; fo2 in ſuch Caſe, if they refuſe to give a 

Copy of the Articles, a Pꝛohibition ſhall ga quouſque it be gi⸗ 

ven, and accozdingiy a Pꝛohibition was granted per Cur'. Nota 

tamen Paſ. 11 W. 3. B. 3. Hall moved foz a Prohibition to the 
Admiralty fo2 refuſing a Copy of the Libel, and it was denied 

per Holt C. J. Quia neſt deins le Stat. 


Foy 


* _—_—— 


: Prohibition and Conſultation. 
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Foy verſus Liſter. Trin. 4 Ann. B. R. 


(oe). Na Modus ſuggeſted to pay every tenth Day's Mill, from 
_—_ April to November, skimmed and then made into Cheeſe, 
Tithes muſt in lieu of all Tithe of Bilk, a P2obibition was granted to try 
by =. the Modus, and ſettte the Matter; and upon ſpeaking to the 
Jendar Goodneſs of the Modus, theſe Caſes were cited. 3 Cro. 609. 
Months from Mo. 909. Latch 226. 1 Ro. 649. N. 17. 648, 649. At laſt 
Piobibiton. Bz. Eyre came and ſhewed, That the Pꝛohibition was teſted the 
29th Day of November, and that fix Months, i. e. Kalendar 
Months (as they ought to be. Noy 30. Hob. 179. Litt. Rep. 19.) 
were expired the 25th Day of May laſt, and therefoze he moved 
fo2 a Conſultation, becauſe in all that Time they had not pꝛoned 
their Suggeſtion; and had it upon the Statate 2 E. 6. And 
the Court agreed, That the Statute extends to Suits ko; 
ſmall as well as great-Tithes, and that the ſix Months are to be 
computed from the Teſte of the Writ; and the Caſe in Mo. 57;. 
wherein it is ſaid there muff be fix Months in Term-time, was 
denied. Foz pzobing Suggeſtions. Vide Co. Ent. 462, 463. 4. Con: 
ſultations fo2 not pzoving them. Vide Aſhe. 444. Theſ. Brev. 80. 
Note, The Entry itt Aſhton is ill in the award of the Coſts, fo2 
there ought to be a Judgment. Yelv. 119. 1 Brownl. 98. 
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PRO OF. 


Bredon verſus Gill. Mich. 8 Will. III. B. R. 


Commiſſioners of Appeals, accozding to 12 Car. 2. _ — 

c. 23. the Queſtion was, Whether the Depoſitions of Proceed upon 

the Witneſſes and their Examination waitten down by che D-poti- 
the Clerk of the Commiſſioners of Exciſe, ſhould be allowed to {92s Con 


before Com- 


be read in Evidence on this Appeal? oz whether the Uitnelles miſſioners of 


O. an Appeal from the Commiſſioners of Exciſe to the Commimo- 


ſhould not be bzought in again perſonally, and be examined viva Exciſc, but 


voce? The Commiſſioners of Appeals thought the Depoſitions . nen 
ſufficient, and pꝛoceeded thereupon, and a Pꝛohibition was moved . novo, un- 
foz, but denied at firſf, becauſe this had been the Courſe ever ſince * dead. 
the Statute, and it was a ſummary Pꝛoceeding: That it would 

occaſion Trouble and Delay to the Revenue to bzing in all the 


- Witneſſes again; and it was but pzoper the Commiſſioners of 


Appeals ſhould have juſt the ſame Evidence the firſt Commiſſioners 
had: So it is in an Attaint, and the Law does not make viva 
voce Evidence neceſſary, unleſs befoze a Jury. Jn other Caſes 
Depoſitions may be Evidence: Ik it were not ſo in this Caſe, they 
would be to try the Batter de novo, inſtead of trying an Appeal. 
Sed poſtea Paſ. 9 W. 3. B. R. mutata opinione, the Court held 
that the Tommiſſioners of Appeal ought to examine the Tlit⸗ 
neſſes de novo on the Appeal, that it was the Intent ok the Ack, 
and the Commiſſioners had a Power given fo2 that purpoſe, to 
adminiſter Daths : That this was juſt, becauſe the firſt Sentence 
might be by Default, o2 the Depoſitions might miſrepzeſent, 02 
not rep2eſent the whole Caſe; and that on Appeals upon D2vers of 
Juſtices, Examination is always de novo. And a Pꝛohibition was 
granted; but Holt C. J. ſaid, his private Opinion was, That 
if the Nitneſſes were dead they might uſe their Depoſitions. 


Vol. II. d PK O- 


H. has the 
Property of 
Things fere 
Natwe, kill'd 
in his own 
Ground. 


FROPHURTY. 


Sutton verſus Moody. Mich. 9 Will. III. B. R. 
T ÞE Plaintif bzought Treſpaſs foz bzeaking hig Cloſe 


und hunting there, 8e Centum cuniculos ſuos adtunc & 
ibidem invent. occidit, cepit & aſportavit; Uerdict was 

— for the Plaintiff, and entire Damages: And it was 
objeted in Arreſt of Judgment, That H. cannot have a Pꝛoperty 
in Conies which are ferz naturz, unleſs on a ſpecial Account; 
as if he has a CUorren of them, then he may (ay Quare Warre- 
nam ſuam fregit & cuniculos ſuos cepit. Vide 1 Cro. 553. F. N. B. 


87. Reg. 93. b. 1 Brownl. 167. Cutia contra; fo2 a TUarren is 


but a Franchiſe to keep them; and notwithſtanding that, the 
Dwner has no moze P2operty in the Conies themſelves than any 
Man that has them in his own Land; if H. arts a Hare in 
my Clole, and kills her there, tis my Hare ; otherwiſe if he hunts 
her into the Oꝛound of a third Perſon, then tis the Punter 's. 
Judgment pro Quer“ 7 e 
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Quantum Meruit. 


Snow verſus Firebraſs. Mich. 12 Will. III. B. R. 


HE Plaintiff declared, That the Defendant in Conſi- m , 

deration that the Plaintiff had found him ſufficient : for Mear, 

Meat, Dzink, Waſhing and Lodging, pro diverfis Drink, ce. 

menſibus ultimo præteritis, pzomiſed to pay him as de Time well 
much as he ſhould deſerve, and averred that he deſerved ſo much: 
Upon Non Aſſumpſit pleaded, and Uerdit fo2 the Plaintiff, it 


was moved in Arreſt of Judgment, that the Declaration was 


Ho2t and incertain as to the Time oꝛ Number of Months: Sed 
per Holt C. J. The Incertainty as to the length of Time, oz 
Number of Months, can do no moze harm than Jncertainty as 
to the Things, which has been often adjudged not to victate. Jt 
is enough to aver how much he deferved. Judgment pro quer. 


Glover verſus Rogers. Paſ. 4 Ann. B. R. 


LAINTIFF declared that the Defendant, in conſideration ( 2 ) 
that the Plaintiff's Teſtato2 had tranſpozted foꝛ him ſuch and reg | 
ſuch Merchandizes, pꝛomiſed to pay the Plaintiff's Teſtatoz, held well. 
tantas denar. ſummas pro tranſportatione Merchandiz. prædict. 
rationabiliter habere meruiſſet, and avers that he deſcrved ſo much. 
Upon Non Aſſumpſit, Clerdi# was fo2 the Plaintiff, and Judg⸗ 
ment in C. B. and now a Writ of Erro2 was bzought thereupon 
in B. R. and objeded that the Moꝛd Quantum was wanting, and it 
is not ſaid who had deſerved, and he avers he deſerved ſo much fo? 
Tranſpoztation of Merchandizes. But the Court affirmed the 
Judgment : Tantum is enough, viz. The Defendant p2omiſed him 
to pay him ſo much he deſerved ; and meruiſſet ſignifies as much 
as ipſe meruiſſet, and there being but two Perſons in the Recon 
it could be no Body but the Tranſpozter, and they muſt have 
been the ſame MBerchandize fo2 which the Pꝛomile was made, o2 
otherwiſe the Plaintiff could not have had a Uerdi#, which has 


cured the Want of Prædict'. | 
Vol. II. d 2 Mover- 


* 
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Quantum Meruit. 


(3) 


To be taken 
according to 
the Intent of 


the Parties. 


Moverley verſus Ley. Hill. 4 Ann. B. R. 


SSUMPSIT, and declares. quod cum the Defendant, in 

conſideration that the Platntiff would provide him Meat 
and Dink, pꝛomiled to pay him as much as the Plaintiff habere 
meruit, and avers that he deſerved ſo much: There were alſo 
other Counts. Non Aſſumpſit was pleaded and Uerdi# fo? the 
Plaintiff, and intire Damages: Upon Motion in Arreſt of Judg⸗ 
ment it wag objefted, that meruit ſhould have been meruerit. The 
Court held at firſt, That this was not Falſe Latin, but Falſe 
Senſe, which is not cured by a Uerdi#, and tho' a Daſh would 
help it, yet they could not by Jntendment ſupply a Daſh, fox 
that was to make another Tow. This was moved ſeveral Times, 


and having reſted two Terms, the Court gave Judgment fo? 


the Plaintiff, ſaping, they muſt take the TUlows of the Decla- 
ration to be the very TWows of the Pꝛomiſe; as if the Tos 
of the Pꝛomiſe had been put in waiting thus, by the Parties un- 
der their Hands, in which Caſe the Court ought not to purſue 
a grammatical Senſe o2 Conſtruction, which makes the Pꝛomiſe 
void; but to conſtrue it ſo as to make the Parties mean ſome- 


what, as it's plain they did, and that was to pay tantum quan- 


tum habere meruerit. 
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Quare Impedit. 
[Vide Title Preſentation. ] 


Berkeley verſus Hanſard. Mich. 3 W. & M. B. R 
Rot. 569. 


N a Quare Impedit againſt A. and B. and the Biſhop. A. () 
and B. made Title, and the Biſhop pleaded that he claimed in Feta 
nothing but as D2dinary. The Biſhop died, A. came and after Appear- 
ſurmiſed this upon the Roll, and pꝛaped the Plaintiff might ꝛnce is pe- 

reply; upon this an Entry was made, Quod prædict. quer. licet P 
ſolemniter exactus non venit, nec eſt proſecutus breve ſuum præd. 

ideo conſideratum eſt, &c. & breve Epiſcopo. Upon this a 

CUrit of Erro2 was bought, and the Judgment was affirmed ; 

fo2 it is a Nonſuit after Appearance, which in a Quare Impedit 

is perempto2y. Vide 7 Co. 27. b. 2 H. 4. 1. b. 14 H. 7. 19. b. 


Dominus Rex & Domina Regina verſus The Biſhop of 
London and Dr. Lancaſter. Trin. 5 W. & M. B. R. 


E the great Caſe of the Quare Impedit fo2 the Church ok, Cg de, 
St. Martin's in the Fields, the Defendant pzay'd Oyer of the prerogative 
CUrit, and pleaded in Abatement Uariance between the Crit and Turn che 
the Count; the firſt being Quz ad noſtram donationem ſpectat, W . 
the later Quæ ad ſuam donationem ſpectat jure Prerogativæ. And on en ſpectat 
Demurrer it was obſeted, that the Title by the Tirit is a Title en. 
in Fee, this in the Count is only a Turn pro hic vice; ſed non 
allocatur; fo2 the Pꝛecedents are ſo, and the Writ is always ge⸗ 

neral. Shower pro def. Suppoſe then the King ſhould have 
Judgment by Default and a TUrit to the Biſhop, would this 

gain a general Title to the Crown and become a Uſurpation 2 -. 

Holt C. J. No; fo2 where the King hath Judgment by Default 

in a Quare Impedit, he as well as a Subjet, muſt by Suggeſtion 


on the Roll ſet foꝛth his ſpecial Title. Reſpondeas ouſter awarded. 


Dominus 


„ - — : 
— — —ä— 


Quare Impedit. 


— 


4 


Dominus Rex verſus The Biſhop of Cheſter, Pierce, and 
Cook. Hill. 9 Will. III. B. R. 


N a Quare Impedit the Plaintiff declared, Chat Q. Elizabeth, 
I on the 14th Day of February, in the 12th Year of her Reign, 
was ſeiſed of the Advowſon of Bedel, ut de uno groſſo, and pꝛe- 
ſented Syms: That the Queen died, and it deſcended to K. James, 
and he was ſeiſed ut de groſſo: So to K. Charles, and that 
he was ſeiſed ut de groſſo, and preſented Wickham, and that af. 
terwards Wickham died, and one J. Peirce non habens jus ſed uſur- 
pando præſentavit Metcalfe: That IK. Charles I. died ſeiſed, and it 
deſcended to K. Charles II. &c. 

Defendant pleads that K. Charles I. wag ſeiſed in groſs ; but 
that he after his Pꝛeſentation of Wickham, by Letters Patent 
granted the Advoiwlon afozelaid to one Thackſton, adtunc Armi- 
gero, poſtea Militi. n 

Et quod prædicto tempore quo Peirce is ſuppoſed to have 
ulurped ſuper Dominum Regem, ipſe idem Peirce uſurpavit ſuper 
dict. W. Thackſton, and pꝛeſented Metcalf. Et quod poſtea the 
ſaid Thackſton releaſed the Advowſon and his Right therein, to 
bim the ſaid J. Peirce and his Heirs, and traverſes the dying ſeiſed 
of R. Charles I. 37 | 

The Attomey-General pꝛaped Oyer of the Letters Patent, 
which, reciting that Q. Elizabeth, in the 13th Pear of her Reign, 
granted the Manoz of Bedel with the Advowſon adinde ſpectan. 
to the Earl of Warwick, and that the laid Yano? was come to 
Sir W. Thackſton Knight, Sciatis igitur nos dediſſe & conceſſiſſe 
przfato Will'o Thackſton mil. advocationem Eccleſiæ prædict, and 
thereupon demurred to the Plea, Judgment was given in C. B. 
fo? the King, and a TUrit of Erro2 bzought; and thereupon it 
was objeded, That the Advowſon which the King meant to paſs, 
was an Advowſon which Q. Elizabeth granted to the Earl of 
Warwick, and that the ſaid Gzant to the Earl of Warwick was 
void; fo2 the Queen, Anno 12 Regni ſui, being ſeiſed of this Ad- 
vowſon ut de groſſo, could not Anno 13. grant this as an gd. 
vowſon appendant, and that this is admitted by the Defendant : 
And if this was an Advowſon in groſs, and ſo deſcended to 
Charles I. his Confirmation o2 Gzant to Thackſton upon a Sup- 
poſal wherein he wag deceived, will be void; and that the ſain 
W. Thackſton in the Letters Patent, and the W. Thackſton in the 
Gzant, appear to be different Perſons: On the other Side it was 
urged, That the Queen might be ſeiſed of this Advowſan as in 
groſs at the Time ſhe pꝛelented, and at the Time ſhe died, and 
yet might be ſeiſed of it as appendant when ſhe granted it to the 
Earl of Warwick, fo2 ſhe might have the Advowſon again after 

I | | the 


Quare Impedit. 561 


the Gzant to the Earl of Warwick, and then pzeſent ; and that 
the Court ought to intend every Thing to make the King's Gzant 
—4 To clear this the Chiek Juſtice, Rokeby and Eyre Juſtices 
eld, 525 | | ; 

iſt, That the Time of the Seiſin laid in the Count was im Suficient to 
materially alledged; fo2 tis ſufficient to ſay tempore pacis, tem- hy Sciſin 
pore Dominæ Reginz, and therefoze tis not traverſable : In , Bu. 
Treſpaſs quare, &c. it is neceſſary to lay a certain Time; yet .A. 
even there the pꝛecile Time is not material no2 fraverſable, but 
any Time befoze the ſuing of the TUrit may be given in Evidence; 
a fortiori here, cc. 

2dly, That which is not material noꝛ trüberlable is not ad⸗ 6 hat _ 
mitted no2 confeſſed when it is alledged, and not traverſed : Ergo, i; noc. 
as the Plaintiff upon non prefent. modo & fotma, might give in ad by nor be. 
Eviderrce a Preſentation any Time, fo the Coutt may imend it. 8 ©4vel<d- 
Vide r Inft. 352. Hob. 71. 2 Leon. 99. 12: 

3dly, The Gzant of the Queen, as tecited, is ſald to be inter 1. Groors 
alia, fo there may be other Moꝛds which are (ufficfent to paſs aft King's Intent 
Addotoſon in groſs to the Earl, and the Intent of K. Charles I. -ppears co 
is plain, and this Conſideration niight be ſufficient ; as the relin- Tf gn 
quiſhing of a Suit againſt the Ring, 92 the Surrender of a vold >: notwithe 
Patent is a good Conſideration fo2 a new Gzant': And as to the dans lie 
Recitals, whirh- were not all anſwered, Holt C. J. ſaty, Where "© 
it appears by the Recitals, the King intended not to paſs any 
Thing he had an apparent Right in, but only what was concealed, 
the Recital will qualify the Gꝛant; which is Legat's Cale. 10 Co. 
But where there are Cows in the Gzant, which ſhew the King 
deſigned to pals the Land, tho* they were not concealed, there 
the Gꝛant ſhafl be good to pafs the Lands. Hard. 231. 1 

athly, Holt C. J. Turton and Eyre Juffites heid, Chat Wil- C5207 to: 
liam Thackſton Eſq; in the Peu, could not be W. Thackſton Ant. che Name of 
mentioned in the Letters Patent, koꝛ Ecgutre is dꝛowned in theMame Eſquire, is 
of Knight; lo that a Antght cannot be an Eſqulre; and a Gꝛant . 
to A. B. Ant. is ablolutelp votd, if A. B. be only an Eſquire, Anight 
is a Name of Dignity and parcel of a Man's Name, as much as 
his Chziſtian⸗Mame. It was ſatd: that it ſhould have been averted, 
That W. Thackſton was revera an Efq; but cognit. & reputat. 
Miles, at the Time of the Gzant ; but that would not have aided 
it, fo2 a Man cannot be a Knight by Reputation, fo2 there can 
be no Foundation fo2 ſuch a Reputation; and it is not the Party's 
ſaying in his Plea, I am the Man, that will explain the Gꝛant, 
but the Identity muſt appear on the Face of the Gzant it ſelf. 
Upon this the Judgment was aftirm'd by Holt C. J. Turton and 
Eyre Juſtices ; but Rokeby J. held that here was a ſufficient De- 
monſtratio perſonæ, and that it ought to have been reverſed. 


Que 


QUE ESTATE. 


Scilly verſus Dally. Taſ. 10 Will. III. B. R. Intr. Hill. 
at 9 Will. III. B. R. Rot. 747. 


Commence- N Replevin, the Defendant avow'd and ſet fozth that J. 8. 
a_ =_ was poſſeſſed of a Meſſuage and 40 Acres of Land, ſetting 
wt be out the Time of the Commencement of the Leaſe, and de- 
ſbe wn. miled, rending Rent, &c. And that he being poſſeſſed of 
the Reverſion died, and it came to his Executoz, and fo2 Rent- 
arrear he avow d. The Plaintiff demurr'd, and ſhew'd fo2 Cauſe 
that the Avowant had not ſhewn who was Leſſoz of J. S. And foz 
this it was held naught. Per. Holt C.J. Jn Debt fo2 Rent it is 
enough to ſap dimiſit; And if it be bzought againſt an Allignee, 
that he demiſed to ſuch a one, whoſe Eſtate the Oekendant hath, 
is enough fo2 the Leſſo2 02 his Executoz, (Quære tamen of the 
Heir) without making a good Title to himſelf ; yet an Avowyzy 
differs from a Declaration in many reſpetts. Jn a Declaration 
in Debt fo2 Rent, Nil debet is a good Plea, and traverſes the 
Diverſiry be. Whole Declaration; but there can be no general Iſſue to an 
peg pi Avowyy, but ſome ſpecial Point muſt be traverſed; and therefoze, 
anc e. becauſe it does not appear out of what Eſtate, oz in what mannet 
this Term was derived, Judgment muſt be fo2 the Plaintiff. 
Vide Cro. Car. 571. The Reaſon, why the Commencement of 
particular Eſtates muſt be ſhewed in pleading, is, becauſe they are 
created by Agreement out of the pzimitive Eſtate ; and the Court 
mult judge whether the pꝛimitive Eſtate and Agreement be ſulli⸗ 
cient to pzoduce the particular Eſtate claimed; and this is a fun- 
damental Rule which ought not to be bꝛoken upon fancied Jncon- 


veniencies.. 


"$23 


Recognizance, Statutes, Elegit, 
Extent, &c. 


Haminond verſus Wood. Trin. 3 W. & M. B. R. 


delivered to him upon a Liberate : The Conuſoz being * 
in Poſſeſſion, continued his Poſſeſſion; afterwards the lntereſt after 
extended Intereſt was afligned ; and the Queſtion was, ent vn. 
Mhether it was aflignable? The Court held not: Jt was object Coaulor con- 
ed, That befoze Entry by the Conuſee, this was like an Intereſſe tinves in Poſ- 
termini, 02 the Jntereſt of one that has a Leaſe to commence at “ton. 
a future Day, which is aſlignable ; ſo here the Conuſee hath an 
Eſtate befoze Entry: Sed per Holt C. J. By Return of the Ex- 
tent an Jntereſt veſted in the Conuſee : The End of the Liberate 
is to have an atual Poſſeſſion of the Jntereſt ; and it muſt be ta- 
ken that he has by the Return of the Liberate; the Sheriff re- 
turning thereupon liberari feci, the Conuſee is eſtopped to ſay 
otherwiſe: Ik then the Conuſo2 continues to keep Poſſeſſion after 
this Return, the Conuſee's Eſtate is turned to a Right, like the 
Caſe of Diſſeiſee making continual Claim, as ſoon as ever the 
Diſſeiſee leaves the Pꝛemiſſes, the Continuance of Poſſeſſion by 
the Difſeiſoz, makes a freſh Diſſeiſin. Vide 1 Inſt. 156. Lit. 129. 
And this is not like the Caſe of a Yoztgago?, who continues in by 
Conſent, and not in oppoſition to the Boztgagee. 


F DE Conuſee of a Statute had Lands extended and er) 


Putten verſus Purbeck. Trin. 12 Will. III. B. R. 


TT a Scire facias upon a Judgment, the Defendant pleaded in , {2 it 
Bar, that the Plaintiſt had bekoze ſued an Elegit on the lame ce Sheriff 
Judgment direfed to the Sheriff, who thereupon returned an In⸗ 1 
quiſition taken, and a Delivery of ſuch certain Parcels thereof. , the Exe. 
[Et nota, the {Parcels amounted to moze than a Motety ] and curicn is 
pꝛayed Judgment, ik the Plaintiff ſhould have any other Execu⸗ i. 
tion; to which it was demurred; and the Court held that the Exe⸗ 
cution was merely void; fo2 the Sheriff had only a circumſcribed 
Ws 5 had exceeded it; 9 if the Plaintiff had bzought 

Ol, II. an 
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an Ejetment, he could not have recovered thr Poſſeſſion on this 
Title, and therefoze ſhould be at Liberty to purſue a moze effequal 
Execution. | 


Domina Regina verſus Ewer: Paſ. 1 Ann. B. R. 


(3) Scire facias was bought on a Recognizance taken befoze a 
_— 4 Judge upon granting a Certiorari to remove an Indicment 
removesn""* from the Seflions of the Peace, which upon Oyer was entered in 
a Superſedeas, hxc verba; and was fo2 401. whereas the Sum pꝛelcribed by the 
8 Statute is 20 1. Et per Holt C. J. Befoze 5 & 6 W. & M. c. 11. 
cred into in ANY Judge might take a Recognizance, which is not taken away; 
20 U but ik it be not accozding to the Statute, which is in 201. the 

Certiorari will be no Superſedeas; yet, whether it be oz no, it is 


fill good as a Recognizance at Common Law; 


Shuttle verſus Wood. Mich. 2 Ann. B. R. 


; C5 ). | 1 * Debt on a Recognizance of Bail in C. B. the Plaintiff de- 
— clared that the Defendant per ſcriptum ſuum obligatorium re- 
zance be ta. cognit. in curia dictæ Dominæ Reginæ de Banco coram Thoma 
Jos „ Trevor Mil. & Sociis ſuis, &c. Defendant. pleaded Nul tiel Re- 
Chamber, it cord; the Recognizance certified, appeared to be taken befoze 
muſt be ſo My. Juſtice Nevil, at his Chambers. Et per tot. Cur'. The 
decard on; Plaintiff hath failed of his Recozd, and hath varied in his De- 
as if taken in Icłiption from the Recognizance, Et per Holt C. J. Ik it had 
Court. been entered as taken in Court, then it had been well enough: 
Jn this Court the Courſe is always to enter them as taken in 
Court, tho' taken adually by a Judge in his Chamber, and in 
this Court they are not taken in a Sum certain, as in C. B. 
neither are they a Recod till entered; but in C. B. tis a Recoꝛd 
immediately upon the firſt Caption, and binds the Lands befoze 
it be filed at Weſtminſter, and when it is filed, then it is a Re- 
coꝛd in Court, and a Scire facias 02 Debt lies upon it, either in Mid- 
dleſex where filed, oꝛ in London where taken; whereas on a Re- 
cognizance in this Court of B. R. the Action oz Scire facias muſt 
always be bzonght in Middleſex. 
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RECORDS. 


Waites verſus Briggs, Mich. & W. & M. B. R. 


N Debt fo2 an Eſcape the Plaintiff declared the Pyiſoner (1) 
was committed and eſcaped, and becauſe he did not ſap I lead 
prout patet per Recordum, the Defendant demurred gene not alledge 

fxally; but the Plaintiff had Judgment; fo2 the Gift of the che Commit- 
Alon was the Elcape, and the Commitment only Jnducement. 77.2.2" 
Et per Holt C. J. In Debt on a Judgment quod cum recuperaſ- dun, but well 
ſet, is good without a prout patet per Recordum; and the De- g. gane! 
kendant may plead Nul tiel Record. Et per G. Eyre J. The Mat⸗ : 
ter here is grounded on the Fact, fo2 Nil debet is a good Plea, 

and not on the Matter of Recozd. And the Rule in Co. Lit. 303. 

where the Difference is taken between Caſes, where the Recopd 

ts the very Foundation, and where Inducement, is a good Di- 

verſity. Vide 1 Sid. 16. Judgment fo? the Plaintiff; 


Dominus Rex verſus North. Hill. 8 Will. III. B. R. 


TYER Holt C. J. It is an Erro2 in the Clerks in London.. 
that upon a Certiorari they return only a Tranſcript, as if e, e. 

the Recod remained below; fo2 in C. B. tho they do not return cy Record is 

the very individual Recowd, pet the Tranſcript is returned as ik cr. 


it were the Reco, and ſo it is in Judgment of Law. 


Thompſon verſus Leach. Paſ. 5 Will. III. B. R. 


ER Holt C. J. Pou ought not to move to read a Mod of 4 0 5 


Recozd, in ozder to make a Conſilium, where the Roll is of dent Perm 
a pꝛecedeut Term, unleſs it be filed; fo2 you ought not to have oughe co be 


- 


a looſe Koll, unleſs it be a Roll of that Term of which it ought *** 
to be a Recozd. 


Vol. H. F 2 Moot 
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Moor verſus Manucaptor. Garrett. Mich. 10 Will. III. B. R. 


(4). Scire facias againſt Bail; the Defendant pleaded, That no 
* Capias iſſued fozth againſt the Pꝛincipal; the Plaintiff re⸗ 
ed ofs Re. Plied and ſet out the Capias, prout patet per Recordum, &c, 
cord of the Defendant rejoins Nul tie! Record. Plaintiff ſurrejoins, habetur 
CS tale Recordum, and p2aped that the Court will inſpet the Rolls, 
given to tbe &c. The Defendant demurs, and the Court held this Demurrer 
* icin or Was fü: Upon Nal tiel Record pleaded, where it is a Recozd of 
for che Juki= another Court, the other Party replies, quod habetur tale Re- 
<es 20 inſpe8 cordum, and the Court gives him a Day to bꝛing it in: But if 
bur Deg * H. pleads a Recozd of the ſame Court, the other Side 
dant cannot CAVE Oyer, &c. 02 may plead Nul tiel Record, and then there are 
demur. - two Ways of Proceeding fn ſuch Cale; fo2 either the Court may 

0 give the Party a Day to pꝛoduce the Recowz which Entry is, 

Et dictum eſt præfato defendenti, quod habeat Recordum hic tali 
die ſub ſuo periculo, &c. o; the Court may give Dap to inſpetx 

the Record themſelves, Et quia Juſticiarii hic ſe adviſare volunt 
ſuper inſpectione & examinatione Recordi per prædict. Defenden- 
tem ſuperius allegati dies datus eſt partibus prædict. hic uſq; &c. 
Vide Dy. 228. | . 

52 the pꝛincipal Caſe, what does the Defendant do by his 
Demurrer, but deny that the Court can inſpeft the Recozds in 
the Court befoze them? Mhich they may moſt undoubtedly; there- 
koze Judgment muſt be given againſt him. 


Anonymus. Trin. 11 Will. III. B. R. 


(5) 1 an Ackion againſt H. Defendant pleaded the Compoſitiou⸗ 
Pies Be, At; the Plaintiff replied Nul tiel Record; upon the Dap given 
dence upon to bung in the Becozd, the Dekendant bꝛought in the pꝛinted At. 
Nat fie Re- Et per Holt C. J. An Att pꝛinted by the King's Painters is always 
IM allowed good Evidence of the Ac to a Jury; but was never al- 
lowed to be a'Reco2d pet: You muſt get an Eremplification un- 
der the G2eat Seal, and then plead it exemplified, and then no 


Man can deny it. 


5 6 Turner verſus Barnaby. Trin. 2 Ann. B. R. 


1 
93 1 * Eje&ment, the Defendant being called to confeſs Leaſe, 
Reed may Entry and Duſter, made Default, and that Default was re⸗ 


be altered the caded. Afterwards the Plaintiff would have waived it, ſuppo⸗ 
che Paß, fing. the Beton of it to be in the Breaſt of the Court during the 
* Term 


not. 


4 
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Common Recoveries. 567 


Term, Et per Holt C. J. There is a Diverſity between an Ad 
of the Court done upon Recozd, foz that is in the Bzeaſt of the 
Court, and may be altered by them during the Term; and an Ac 
of the Party recowed by the Court, as a Nonſuit oz Default, 
fo2 that once recoꝛded, cannot be altered by the Court; fo2 that 
9 — a Means of introducing Falſitp in Matter of Fact into 


& Lf 


Common Recoveries. 
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Sir John St. Alban's Caſe Trin. 1 W. & M. C. B. 


his Siſter, who was the next in Remainder, and allo his Recovery fu 1 

Heir, married one of his Footmen: He petitioned the 5,6. * | 

King fo2 Leave to ſuffer a Common Recovery, who re- : 
ferred it to the Judges of the Common Pleas, befoze whom ſe- | 
veral Pꝛecedents of Recoveries, ſuffered by Jnfants upon Pꝛivy 0 | 
Seals, were cited, viz. One Bivarny, the 1ſt Day of june, 
16 Car. 1. One Young the 23d Day of November, 11 Car. 1. i 
another 13 Car. 1. another 14 Car. 1. another 1 Jac. 2. another p 
4 Jac. 2. by Toby; another 4 Jac. 2. another by John Croke, 
Son of Sir John Croke, 10 Car. 2. The Judges obſerved that 1 
ſeven of the Petitions were by Fathers upon the Marriage of 1 
their Sons, and an equal Recompence given, whereas here was 
neither Father noz Marriage in the Caſe; and they ſaid this | 
Caſe had been carried too far already, therefoze diſallowed it. | 
Vide Hob. 196. 1 Ro. 731. 1 Cro. 307. 


Cn John st. Albans being of the Age of nineteen Pears; + 1 


Clithero 


a g Common Recoveries. 


Clichero verſus Franklin & Ur. ' PaC. 2 W. & M. C. B. 
| Rot. 207, | | 


() TH a Writof Ayel the Jſſue was, lhether the Gzandeather 
To A. and 1 died ſeiſed in Fee? The Jury found that the Gzandfather co- 
Life, Remain- Venanted to ſtand ſeiſed to the Uſe of himſelf and Mary his 
dereo the . Wife fo? their Lives, Remainder to the Heirs males of the a 
Heirs male of Hꝛandkather on the Body of the ſaid Mary begotten, with Re- 
Wife begor- mainders over: The Gzandkather ſuffered a Common Recovery 
ten; c and died: Mary ſurvived. To pꝛode the Recovery void, it was 
during the fnſiſted, that Owen and Morgan's Caſe was not Law, foz if Ba- 
Wife's Life. ron and Feme had an Jntirety, then each had the TUhole, and the 

"Baron might make a Tenant to the Przcipe fo2 the TUhole. 
Pemberton contra, That Cale was never pet quieſtioned; the 
CUife's Eſtate hinders the Intal from exeruting in the Baron; 
ſo that 'tis only a kind of contingent Eſtate after the Death of 
the Mike, and the Intail cannot be tacked to the Eſtate fo2 Life 
of the Þusband, during the Life of the Mike; becauſe during 
her Life there is an intervening Eſtate, and atcozdingly adjudged. 
3 Co. 6. Plo. Manxlo's Cale, 8, 9. 1 Cro. 380. 1 Sid. 83. 


C3) TA & Wit of Error of a Common Recovery, the Trnant to 
the Precipe in the Common Retovery was made by a Fine 
the Recovery wos ſulfertd, and the Fine was revered, pet if 
wits held a x00od Recovery; foz there was a Trnant to the Præ⸗ 
cipe at the Time. | 


Lacy verſus Williams, Trin. 11 Will III. B. R. 


(4) Dkitok vt u Jadyinent tn C. . in Ejettment, wwherem a 
Tor #4, Spetial Gietbitt was wund, viz. That a Ctieit vf Entry was 
gains the = bybuht ancarnft Mites Corbet, Ret. Quindens Martini. That upon 


day Time be- the Return Miles Corbet appeated, and the Demanvant counted 
fore Jude” againſt him, That he vouched Lacy the Tenant in Tail, and a 

: Summons ad Warrantizandum iſſued, returnable octabis purifi- 
cationis. After the Teſte and befo2ze the Return of the TUrit of 
Summons. viz. the iſ Day of January, Lacy the Tenant in 

Tail, conveyed to Miles Corbet by Leaſe and Releaſe fo2 Life. 

At the Return of the Summons, Lacy the Tenant in Tafl ap- 

peared and entered into the Warranty, and vouch'd over the 

Common Uouchee, and lo a Common Recovery was had. This 

I Re- 
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Common Recoveries. 
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Recovery being held good in C. B. Serjeant Pratt, fo2 the Plain 
tiff in Erro2 inſiſted, That Miles Corbet was not Tenant to the 
Præcipe at the Return of the Writ ok Entry, He agreed that ik 
he had purchaſed befoze the Return of the TUrit of Entry, the 
Recovery had been good, (otherwiſe if after, as in this Cale,) td 
bind Strangers 02 the Jſſue in Tall, tho' it might be good be⸗ 
tween the Parties by Map of Eſtoppel. Vide 1 Ro. 868. 21 E. 
3-5- 5 Hl. 6. I. 18 E. 4. 26. 9 E. 4. 12. 3H.6. 34. Ratio eſt, 
becauſe the Tenant could not render the Lands at the Return of 
the TUrit of Entry, and a Uoucher ſuppoſes a Seiſin; fo2 'tis a 
good Counterplea that the Uoucher had nothing in the Lands at 
the Time of the Uoucher, and the nec unquam poſtea is not ma: 
terial; and if the Tenant pleads not Non-tenure as he. ought and 
might, that only binds himſelf and thoſe that are Parties any 
claim under him by Eſtoppel. | 

Kene contra argued, That the Iſſue ſhall be bound where he 
map have Execution fo2 the Ualue, 3 Co. 5. 6. 12 E. 4. 19. And 
tis not a ſufficient Counterplea of a Uoucher to fay, the Uoucher 
had nothing tempore, &c. without adding nec unquam poſtea. 
Raſt. 367. 126. So it is of Non-tenure. Raſt. 273. Where the 
Tenant appears on the Return of the UWirit of Entry, and a 
Recovery is then had, in ſuch Caſe the Tenant muſt have the 
Freehold at the Return of the TUrit, becauſe 'tis a Recovery 
then ſuffered ; but otherwiſe where there is a Uoucher over, oz 
Jnterpleader, as in this Caſe; fo? tis ſufficient if he become 
Tenant befoze Judgment. 41 E. 3. 5. 8 E. 3. 32. 10 E. 3. 21. 

Holt C.J. It is not enough in a Counterplea of a Goucher 
to ſay, the Uoucher had nothing in the Lands at the Time of 
the Aoucher, without nec unquam poſtea; ſo it is of Non: te- 
nure: I the Tenant to the Przcipe gains a Freehold betoꝛe 


= 
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Judgment, tis ſufficient, fo2 it cannot be ſaid to be a Recovery xc» cena 


againſt him that had nothing; therekoꝛe a TUrit may be made 
good by a ſublequent Purchaſe, and lo may a Uoucher ; and tis 
the moze reaſonable, becauſe the Demandant may have a good 
Cauſe of Action, tho the Tenant have not the Land; fo? tis not 
his being Tenant to the Præcipe, but the Demandant's having a 
Right to the Land, that is the Foundation and Cauſe of Action; 
and therefore tis in Law ſufficient, if the Tenant have the Land 
to render at any Time befoze Judgment. And the Judgment was 
affirmed Niſi cauſa. Afterwards M2, Squib came to ſhew Cauſe 
why the Judgment ſhould not be affirmed, and cited 18 E. 3. 13. 
18 E. 4. 26. 2 Ro. 764. Sed non allocatur: And Holt C. J. ſad, 


The Recompence in the Caſe ak Common Recoverics was ra- 


tio una, but non unica, fo2 a Reverſion expedant is barred by a 


Common Recovery, and yet the Recompence cannot extend ta 


that; which he ſaid was a bold Advance in Favour of Common | 


Recoveries. -The Rule was made abſolute; 1 
age 


cur'd by ſub- 
ſequent Put- 
chaſe. 
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Common Recoveries. 


Page verſus Hayward. Trin. 3 Ann. B. R. 


CS) A JTICHOLAS SEARLE by his Mill deviſed to his Netce 
Mary Bryant and the Heirs male of her Body, upon Con- 
dition and p2ovided that ſhe intermarry with and have Jſlue male 
by one ſurnamed Searle, and in default of both Conditions he de- 
viſed to Eliz. Bryant [in the ſame Manner] and in Dekault thereof 
he deviſed to George Searle fo2 ſixty Pears, if he ſo long live, 
Remainder to the Heirs Pales of the Body of the ſaid George, 
and their Jlue Male fo2 ever. Mary and Elizabeth, with her 
Husband, (fo2 ſhe had then married one Cliff,) joined in a Fine to 
make a Tenant to the Przcipe, who was one Iſaac Savery. Iſaac 
Savery vouched Mary Bryant, Eliz. Cliff, and her husband, and 
the Wife of the Deviſoz with her Hugband, ſhe being again mar⸗ 
- ried, and vouched them all jointly, and they vouched over the 
common Uouchee. Et per Holt C. J. & tot. Cur', it was ad- 

judged, | 25 
ToA.and uf, That the Eſtate deviſed to Mary was a good Eſtate- Tail, 
ber bey by Aud fg was the Eſtate to Elizabeth; but it is a ſpecial Intail ; 
one of the: tis an Eſtate to her and the Heirs Males of her Body begotten 
Name «f by a Searle, which is a middle Jntail; not the higheſt noz the 
rl, is Tal) Heaſt 3 fo; it might have been ta her and the Heirs of her Body 
begotten by J. Searle, which had been moe particular; pet this is 
a good Eſtate Tail within the Statute de donis, fo; it is within 

the Reaſon of the Statute, | 

Words 2dly, The Mods, upon Condition, &c. tho' they are erpzeſa 
ſounding TU02ds of Condition, tall be taken to be a Limitation ; ſo it is 
condirions), held in x Vent. 199, 202. And Holt C. J. faid, he ſaw no reaſon 
tation in a WhP they might not be ſo confirued in a Deed, the the Law had 
Will. not been carried fo far; and ſo the Senſe is, if he has no Iſſue 

by a Searle, upon her Death, the Eſtate ſhall remain over. 
3dly, That the Eftate Tail of Mary and Elizabeth, o; either 
of them, does not ceaſe by marrying ane that is not a Searle; fo2 
the Remainder over is in Dekault of both: Conditions, and in the 
mean Time it is limited to her and the Heirs male of her Body, 
and ſhe may ſurutve the firſt husband and marry a Searle, and lo 

there is a PoMibility as long as ſhe tives. | 
Condition Athly, It the Effate had been ta Mary and. the peirs male of 
hat chen ber Body by a Searle ta be degotten, pob@ed- and upon Condi⸗ 
cannor be tton if the da marey any but a Searle, that then it ſhall remain 
bacr'd by Re- and be 10 J. S. and dis Heis, a. Common Recovery ſuffered be- 
wiſe of Con. (OE Marriage will bar the Eſtate Tail and Remamders; and 
dition colla- H ſhe alter marry with: another, it ſhalt nat avoid the Recovery 2 
_ And the Court took a Difference between a; collateral Condition 
and a Condition that runs with the Lana :.'Jf the Donoz referve 
2 a 
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ment with a Condition to re-enter, a Recovery will not bar 
it; otherwiſe if it be to re-enter fo2.Non-payment of a Sum in 
gran Vide r Mod. z05;'rnt. 2Levan =: 
And as to Common Recoveries (being of great Uſe) the Chief 
Juſtice deſired to ſpeak largely. F | | 1 
it, Je Tenant to the Pracipe vouches Tenant in Cail in Tenane . 
Poſſeſion, and him in Remainder jointly, and they jointly vouch Ln and be 
over the common Uouchee, this is good; not but that it may my be 
be more regular, that the Tenant vouch Mary Bryant, and ſhe vouch'd 
Elizabeth, and ſhe over the common Uouchee, that the Recovery ih. 
in Ualue may not be joint, but enure ſeverally; pet the other 
Way is ſufficient ; fo2 where in an Adverſary-Ation, a Præcipe is 
bzought againſt ſeveral, *tis enough that one hath the Tenanty 
of the Land; and if he would plead that he is ſole Tenant, and 
traverſe that the others have any Thing, the Demandant may 
admit that and p2oceed as to him, and the TUrit ſhall only abate 
as to the reſt ; alſo the others may diſclaim ; and as a joining a 
Stranger with a Tenant does not hurt, ſo a joining a Strange 
with a Uouchee does not; fo2 he is but in loco tenentis, a Te: 
nant by the CUlarranty. 20 E. 3. 10. 2 E. 3. 8. Br. Several Tenan- 
cy 3, 4. 19 H. 6. 14. Raft. 276. - | : | 
_ 2dly, Ik Tenant in Tail makes a Tenant to the Pr#cipe, and If Tenanc 
he vouches a Stranger, and the Stranger vouches Tenant in Senses 2: 
Tail, and he the common Uouchee, that is good; fo? his being vouckes Te. 
a Stranger is not material, becauſe in Judgment of Law he is nent in Teil. 
become Tenant by the Uoucher to the Præcipe, and a Relcaſe to Wen 
him is good, and the Uoucher is good whether there be a real cn, ic is good 
Warranty 02 no: At Common Law, if a Stranger was vouched, 
the Demandant could not counterplead it but by Weſt. 1. c. 40. 
he may ik he be abſent, counterplead the Uotcher, viz. That the 
Clouchce and his Anceſtozs never had any Thing in the Land, not 
if he be pꝛelent; it is enough that Tenant in Tail comes in and 
owns a Warranty ; fo2 there may be a Warranty; ſiippoſe an 
Adverſary-Aﬀton againſt Tenant in Tail who has a Warranty, 
and he makes a Feoffment in Fee with Tarranty, oꝛ has levied a 
Fine with Warranty, and the Feoffee o2 Comiſee vouch the Te- 
nant in Tail, he may make uſe ok his TUarraiity, and pet he was 
not ſeiſed of the Eſtate Tail ; but in that Caſe he may dereign the 
CUarranty, and then he recovers in Recompence of his Eſtate Teo in 
Tail; kor whenever Tenant in Tail comes in as Uouchee, he be comin 
' comes in in Pubity of all Eſtates he ever hab, and conlequently comes in in 
 maydercign the Warranty. Vide 1 Inſt. 385. a. | Priviey of all 
And the Chief Juſtice ſaiv, The Uouchee's being a Stranger ande 
was not material; becauſe, tho there be no real TUarranty, the 
Recovery in Ualue is the ſame; and the Admittance of Tenant in 


Tail has made it real. 
Vol. II. | p REC: | 
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REC USANT S. 
V ide Title Church of England.] F 


Domina Regina verſus Peach. Mich. 3 Ann. B. R. 


tee Diffenting Winifter having qualified himſelf according 
—_— to the Toleration-AX in one County, kept a Conven- 
roll'd in one ticle in that County; and afterwards removed ints ano- 
County,don't ther, and kept a new Conventicle without a new Qua- 


extend llilſiration: The Juſtices convicted him notwithſtanding the Tole- 
ration-AX. The Attoxey-General moved fo2 an Attachment againſt 
the Juſfices, but it was denied; then he moved foza Mandamus to 
permit him to pꝛeach, and that was venied alſo: The Court held, 
iff, That a Mandamns is always to do ſome AX in Execution of 
Law, whereas this would be in Nature of a Writ de non mole- 
ſtando. adiy, That a diſſenting Biniſter is till Kable to the old 
Penal Laws fo2 Pzeaching in Conventicles, unleſs he qualify 
himſelf accoꝛding to the AX of Toleration. 3dly, That a Licence 
intolled at the Sefflons in one County, will not extend to ano» 
ther County; but he muſt have a Licence inrolled in the County 
where he preaches. But Note, The Law is ſince alter'd in this 
Particular, by the Act fo2 preſerving the Proteſtant Religion, by 
better ſecuring the Church of England. 10 Annæ. 


Releaſe and Defeazance. 


Aloff verſus Scrimſchaw. Trin. 1 W. & M. B. R. 


N Debt on a Bond fo2 10001. the Defendant pleaded a. ( * ) 


1 Covenant ſince made by the Plaintiff, whereby he cobenant⸗ 
| during the Term of 99 Yeats: This was held naught upon 


Covenant not 
o ſue for,a 
ed not to ſue fo2 the ſaid Debt upon the ſaid Bond, fo2 and certain Time, 

Is not a Re- 
leaſe or De- 


Demurrer, fo? it is but a mere Covenant, and doth not enure as feazance 


a Releaſe 02 Defeazance, and ſo cannot be pleaded in Bar. Vide 
1 Cro. 352, 623. 1 Ro. 939. 21 H. 7. 24. | 


Clayton verſus Kynaſton. Hill. 10 Will. III. B. R. Intr. 
Trin. 10 Will. III. B. R. Rot. 246. 


\LAYTON, the Exetutoz of Clayton, the Executo: of _ ( 2 ) 


_ Winterſhall, bꝛought Covenant againſt Kynaſton upon Ar- 


One Deed not 
to be con- 


ticles, and declared as on Articles made between Killigrew and grued z5 a 


the ſaid Kynaſton, and others ex una parte, and Winterſhall e 


D: £-22arce 
X 
of another 


altera parte, wherein it was covenanted, that if Winterſhall your Ne. 


ſhould be minded to give over aiting Plays, and ſhou!d give No: ceſſiy. 


tice in Writing three Months befoze he left off, that then thzee 


Months after ſuch Notice in Writing, Wiaterſhall ſhould be al- 


lowed fo2 every ating Day, 5 s. per Day, and that after the 


Death of Winterſhall, 1001.. ſhould: be pald to his Erecutozs | 


within thꝛee Months, Provided ſuch Notice ſhould not be given 
but in an ating TWUeek; and fo2 Bꝛeach afligns that the 100 l. was 
not paid within thꝛee Months after Winterſhall's Death. The 
Dekendant pleaded that at the ſame Time another Deed was 
made between the ſad Winterſhall of the one Part, and the ſaid 
Kynaſton of the other Part, wherein was contained the ſame 
Agreement, and then it was farther covenanted by Winterſhall in 


the ſame Deed, that in Caſe he gave ſuch. Notice as afozeſaid, 


then the ſain Kynaſton ſhould be diſcharged of all Debts, and be 
indempnified and ſaved harmleſs from all Agreements oz Securt- 
rfes at any Time befoze made, 02 hereafter to be entered into; 
then he avers Notice was given, and that thzee Months elapſed, 
&c. and ſo relies upon this as a Defeazance, To this there was 


a Demurrer, | 
Vol. Il. 9 2 iff, 


'X the Cove. Notice. to a patticular Time, 


* 


— 
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iff, Jt was urged fo2 the Defendant, that this was a De- 
feazance ; fo2 whatever the Defendant loſt in this Aﬀion would 
be recovered againſt him on his Covenant, which was but Cir- 
cuity of Aﬀton., Vide 1 And. 307. Mo. pl. 80. 2 Saund. 47, 48. 
One Deed a Defeozance to another made at the ſame Time with 

it. Vide 1 Inſt. 265. Rebutter kounded on the ſame Reaſon. 
The Court agreed, that if A. be bound to B. and then B. re- 
citing this Bond, covenants to ſave him harmleſs, this is an ab- 
ſolute Dekeazance; and if it be to ſave him harmleſs on a Con- 
tingenty, tis a conditional Dekeazante, becauſe it bath an ex⸗ 
p2eſs Relation to the Deed; but in the pꝛincipal Caſe there is 
not a Relation between the Deeds; but on the cantrarp, the 
=Y Deed ig only to indempniky againſt all Covenants 


beretokoze made, oz hereafter to be made. There is therefoze no 
ceffity to touſttue the Defendant's Deed to be void and ule⸗ 
lex ag as made, oz that the one Deed has deſtroyed the 
other which was move at the ſame Time with it, oz that Kyna- 
fton may play faff and loofe at his Pleaſure. Allo the Court 
agreed, That where two are jointty and ſeveraity bound in a 
Bond, a Releaſe to one diſcharges the other, and in ſuch Cale, 
if the joint Remedy is gone, the Several is gone tao; and that 
in the Cale at Bar, the joint Remedy was loſt; but the Chief Ju- 
ſtice, who delivered the Opinton of the reſt ſaid, they did not de⸗ 
termine, That on Covenant, where the joint Remedy failed, there 
could not be a ſeveral Remedy. | 

18 Jt was obfeded to the Derlaratton, That he declares 
ok a Deed made between Kynafton of the one Part and Winter- 
fhal! of the other, and does not ſay prædict. Winterſhall, fo2 
want of which he does not oppear to de the ſame Perton: This 
Exception wos not much deeded. Cafes eiten pro and con were 

Vel. 103. 3 Cro. 913. Bridgm. 33. Dy. 20. Hard. r79. 
Where a Po- 2dly, Jt was objetted. ts the Plea, That the Notice fs not 
woo: kalt to de niven tn an ating (teck; and tho it was urged to de 
feazance of a dy May of Þ wild, und theretdze ought to come on the other 
Covenant, it Olde. 5 Co. 78. 3 Cto. 405. 7 Co. ro. Poph. 28. Plo. 378. 
leaded on 7 Leon. pl. 202. and that the Pien ſafd he had Notice ſecundum 
the other formam effeckum articulorum 5 pet Holt C. J. anſwered, That 
wil obere Where the P2ovifo goes by Way of Defeazance, i muff be pferd 
by Way of ed by him that takes Advantage of it, dnt this fs not fo, bert ar 
Explanacioo ters the Senke of the Covenant, by explaming and tying up the 
is Cavs.” | | whirh would not have deen under- 
nant. food on the general Codenant, dy Which Means it becomes a 
t of the Codenant, fo that. you mu pteav accordingly; and 
ndum formam & effectum articuforum, fs only Matter of 


Contliffon, which cannat ferve without Pꝛemifles. And upon 
hiv due Point, Judgment was given for the Plaintiff, = 


N | Lacy | 
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Lacy verſu Kynaſton.  Paſ. 13 Will, II. B. R. 


FY E Plaintiff bzought Covenant as Adnuniſtratoz to Lacy, (3) 
and declared on the lame Jndenture in the Caſe befoze P*feeence” 
between Killigrew and Kynaſton, and they ex una parte, and proper Words 
Lacy ex altera parte, reciting fozmer Articles, and they hereby of D<fca- 
covenant jointly and ſeverally with Lacy, That if he be minded 
to leave ating, and gives thre Months Motice thereof to the 
Company, he ſhall be paid 6s. 3d. per Day fo2 his Life, and 
that within thzee Months after his Death, his Erecutozs ſhall be 
paid 100 l. And that if he die without ſuch Notice, his Executoꝛs 
ſhould be paid 1001. within ſir Months after his Death, in the 
Non-payment whereof the Bzeach was aſſigned : The Defendant 
craved Oyer, and plcaded another Deed made the ſame Day and 
Pear, whereby Lacy and others covenant jointly and ſeverally 
with the Defendant, that if he left off Aﬀing, and gave Notice, 
he ſhould be freed and indempnified of and from the ſald Cove- 
nant, and avers he left off and gave Notice, and became dil⸗ 
charged, and ſo p2ap'd Judgment of the A#fon. The Plaintiff 
demurs, &c. And the Dineſifon was, Whether this was a Cove- 
nant o a Defeazance? And the Court hekv, | 

iſt, That this Covenant in its Mature was not a Dekea⸗ 
zance, decaute if wanted Mews of Defeazance, viz. that the 
Thing be vod. | of 

2dip, Jf A. and B. are jointſp and ſeverally bound to H. and Bond from A. 
H. covenants with A. that he wilf not ſue A. this is not à De. (008.00 K. 
keazance, ko: fl} there is a Remedy on the Bond againff B. veral. Cove- 
otherwiſe if A. only had been bound, fo2 then ſuch Covenant ex- 2 5 
cludes him from any Remedy fo2 ever, to avoid Circuity of , „ De. 
Aﬀton. Vide 43 Af. pl. 44. This Difference being applied to feazance. 
the pꝛincipal Caſe rules it, and it is but reaſonable ; becauſe to 
conſtrue this to be oz enure as # Releaſe 02 Defeazance, is to 
difcharge all; otherwiſe of a Covenant, 34 Hl. 8. Br. Eſtranger 
al fait. 21 Lit. Seck. 376. Inſt. 232. Hoh. 66. | 


Topham verſus Tollicr. Trin. 1 Ann. B. R. 


EBT on a Bond agafnſf au Adminiſfratoz, the Defendant 4) 

pleaded a Refeaſe, whereby the Plafntiff reeieing there © of ll 
were ſeveral Comtroverſies between the Defendant and him about the p:r(onar 
& Legacy, and the Right of Adminfftration, releaſes to the De. Fü. of che 
fonvant all his Right, Title, Intereſt and Demand of, in, and es not 
es the perſonal Eſtate of the Intetkate. Upon Demurrer this Bond before 
was held ns Pen; fox per Holr C. J. there is a Difference be- Jaan 
tween a Releaſe of all Demands to the Perſon of the — tion. 

| ratoz, 


576 RE MAI N P E R. 4 
ſtrato2, as in velv. 214. and to the perſonal Eſtate, as in this 


Caſe ; fo2 the Bond is not any Right oz Demand to the perſo- 
nal Eſtate, till Judgment and Execution ſued out. . 


R E MAIN D E R 
a 4 Tichborn. . Paſ, 6 W. & M. BR. 


was Tenant fo: Life, Remainder to his like fo2 Life, 
Remainder to his firſt, ſecond, &c. Sons in Tail, Re- 

a mainder to the right Peirs of J. S. The ſaid J. S. com- 
mits Treaſon and then has a Son, and then is attainted; and 
the Court held, that whether the Son was bozn bekoze oz after 
the Attainder, the contingent Remainder to him was not dil⸗ 
charged by the veſting in the Crown during the Life of J. S. be- 
- cauſe of the Wife's Eſtate, which is ſufficient to ſuppozt it. 


125 E IECTM ENT and Trial at Bar; the Cate was, J. S. 


Thompſon verſus Leach. Hill. 9 Will. III. B. R. 


LA. et Deviſe was to Simon Leach fo; Life, Remainder to his 
Tenant for firſt, ſecond and third Sons, &c. Remainder to Sir Simon 
Life being on Leach in Tail, the Remainder to the right Heirs of Simon Leach); 


| Regie. Simon Leach the Tenant foz Life ſurrendered his Eſtate by Deed 
Man, is void, to Sir Simon Leach, and after that had a Son bozn and died, 


and cannot and the Son. bzought an Cjettment againſt Sir Simon, and Simon 
gent R<main- hig Father was found to be Non Compos at the Time of the 
der. Surrender. Et per Cur*. Taking the Surrender to be voidable 
Right of En. Only it was held, That the Plaintiff could have no Title; foz 
try will ſup- hig Ellate in Remainder was a.contingent Remainder, and if the 
pore contin- getedent Eſtate was gone and determined by the Surrender, the 
der, Right of CONTINGENCY could not ariſe. There muſt be a particular Eftate 
Action nor. afuallp in being, oz a preſent Right of Entry. [ Vide Bigot and 
Smith's. Caſe, Cro. Car.] And it is not enough that there be 

x1 C.:- | a 
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a Right of Action, but it muſt be a Right of Entry: And they 
held that it was not fo2 want of Right to the Thing, but of Ca- 
 pacity to do the Ack, that a Mad⸗man is hindered to avoid his | 
Own Gzant. 1 Cro. 102. 2 Saund. 387. 3 Keb. 2. And if this had 1 
been done in the Life of the Surrenderer by Inqutſition, that 
would have pꝛeſerved the contingent Remainder, but that cannot | 
be done now, becauſe the particular Eſtate is determined, To 
ſhew this, Holt C. J. ſaid, | 
Jf there be Tenant fo2 Life with a contingent Remainder to 
H. and Tenant fo2 Life is diſſeiſed, and after that a Diſcent caſt, 
and five Years expire, now the contingent Remainder is gone, ko: 
there is nothing now to ſuppozt it, the Right of Entry being 
turned into a Right of Aion: But befoze the Diſcent the Right 
of Entry was ſufficient. 4 - 
But they held the Surrender in this Caſe to be merely void, 
fo that the particular Eſtate remained in him, notwithſtanding 
the Surrender and the contingent Remainyer rightly veſted. 
Ik there be Tenant fo2 Life with a contingent Remainder, und Thac Right 
he makes a Feoffment in Fee upon Condition, und the Conkin- of Forg wut 
gency happens befoze the Condition byoken, the contingent Re. 
mainder is deſtroyed; koꝛ there muſt de a particular Eſtate, dz n 
Preſent Right of Entry when the Contingency happens; but if 
Tenant fo2 Life enters fo2 Beach befoze the Contingency Hap- 
pens, the contingent Remainder is revived, and may veſt. 


Weeks verſus Peach. Mich. 13 Wall. III. B. R. 


Deviſed out of his Lands a Rent to one fo? Life, with EN, 

* Remainder over, &c. And Shower obje#ed, That there war be ef 
could not be a Remainder of a Rent de novo; fo? there cannot Rent de novo. 
be a Remaindcr where there cannot be a Reverfion. But per 
Holt C. J. There may be a Rematnder of a Rent de novo, fo2 
the Intent of the Party gives it firſt a Being ko2 the Chole, and 
then the leſſer Eſtates are car ved out of it. Vide 2 Lut. 1225. 


RENTS. g 


(1) 
Growing 
Rent not re. 
leaſed by Re» 
Jeaſe of all 
Demands. 


(2) 


Stephens & Vx. verſus Snow. | Hill 2 W. & M. B. R. 


dend. 30 8. at Lady- Day and Michaelmas, and aſſigns 

.  fo2 Beach Mon⸗payment of a Year's Rent due, and 

125 ending at Lady-Day, 1689. The Defendant pleaded a 

Releaſe dated the 18th Day of November, 1688. of all Demands ; 

and upon Demutrer,, Judgment was given fo2 the Plaintiff. 

Foz the growing Rent not due, which is incident to the Rever- 

ſion, was not diſcharged; tho” the firſt half. Year's Rent, which 

was a Duty demandable, was releaſed ; but here the Releaſe be- 

ing pleaded as a Bar to all, which it is not, the Plea is naught, 
and Judgment muſt be given fo2 the Plaintiff, | 


T HE Plaintiff declared upon a Leaſe fo: Years, red- 


Lord Rockingham & al. contra Oxcnden & al. coram 
Trevor, Maſter of the Rolls, 1711. 


12 Leſſo2 dies upon Michaelmas- Day, between thee and 
four in the Afternoon, befoze Sun⸗ſet, the Rent being re⸗ 
ſerved payable on Michaelmas-Day; the Queſtion was, Whether 
the Executoz o2 the Heir, oꝛ which is the ſame, the Jointureſs 
of the Leſſo2 ſhould have this Rent? The Executo? inſiſted that 
this was the Rent-Oay, that it might have been paid in the 
Mozning, and that a Releaſe upon ſuch Payment had been a 
Diſcharge, and they denied the Opinion of Hale in 1 Saund. 285. 
And ſaid that ſo it was held by the Judges of Aſſize at Durham, viz. 
Baron Bury, 8c. But on the other Side it was argued and de⸗ 
creed, That the Rent ſhould go to the Heir oz Jointureſs, be- 
cauſe at the Time of the Death of the Leſſo2, there was no Re- 
med» no2 Means to compel the Payment thereof. Vide 10 Co. 
Clun's Caſe. 2 Bulſt. 293. Plowd. 172, 173. 1 Inſt; 202. 1 Keb. 

$9. 1 Sid. 162. 2 Cro, Fox verſus Whicheot: | 


4. RE- 


REP L EAD E R. 


Hayden, Trin. 2 Ann. B. R. Mhich ſee Title Default, * 
p. 216, Firſt, That at Common Law a Repleader was 
allowed befoze Trial, becauſe a Uerdit did not cure an im⸗ 
material Jſſue : But now a Repleader ought never to be allowed 
befoze Trial, becauſe the Fault of the Jſſue may be helped by the 
Trial by the Statute of Jeokails. 
2dly, That if a Repleader be denied where it ſhould be grant- If denied 
ed, 02 granted where it ſhould be denied, it is Erro. . en 
3dly, That the Judgment of Repleader is general, viz. Quod Parties begin 
partes replacitent; and the Parties muſt begin again at the firſf “ we ac che 
Fault, which occaſioned the immaterial Jfſue: That if the Decla. n Fault. 
ration be ill, the Bar ill, and the Replication ill, the Parties muſt 
gm de novo; but if the Bar be good and the Replication ill, 
ar die Replication. Vide 3 Keb. 664. 
42 lv, No Coffs are allowed on either Side. No Coſts. 


1 was lald down the Court in the Caſe of Sta ple and Not allow'd 


$thip, That a Repleader cannot be awarded after a Default, 1 | 


vol. II. 507 Replevin 


Replevin and Homine Reple- 
giando. 


e 


Halet verſus Burt. Hill. 8 Will if, B. "Il 


Th N Treſpaſs 02 taking, Ke. The Defendant juſtified that the 
\ Toad Place where was a Dundzed, and Time out of Pind had a 
= Court of all Aﬀions, Replevias, &c. grantable in oz out of 

Court, and that 4 Replevin was granted to him by the 


— Bailif put de Court, virtute, 8c. Jt was questioned whether 
a Hunden Court could preſcribe to hold lea of Replevins, be- 
cauſe the County⸗Court could not Hold Piea of them at Common 
Law, but were enabled by the Statute, which extends not to the 
Dunes Court? But per tot. Cur. cieariy; Suppoſing they may 

28 them in Court, vet they cannot preſcribe to grant them out 
ok Court. 


Richards verſus Cornforth. Mich. 9 Will. III. B. R. 


1 KR RO R of a Judgment in Replevin, wherein the Defendant 
Rent, ds , avowed fo2 Kent and had Judgment; and now M1. Car- 
port is not yet thew alligned fo2 Erroz, that part of the Rent became due after 
1 the Diſtreſs taken, koz the Diſtreſs was made the 26th Day of 
cured before September, 7 W. 3. which was three Days befoze Michaelmas; 
e whereas the Defendant had avowed fo2 that Michael mas Rent. 
— as to Et per Cur. This 18 naught; fo2 the Judgment is to have a 
that. Return irreplevilable, i. e. that he ſhall have the Diſtrels as a 
Pledge, till all the Rent avowed fo2 be patd, and that was moze 
than was due at the Time of the Diſtreſs. In this Cale the 
Avowant befoze Judgment ſhould have abated his Avowzy, quoad 
the Michaelmas Rent, and taken Judgment fo2 the reſt; but the 
Defendant getting his Avowzyp mended in C. B. the Boll was 


amended here in B. R. and ſo the Erroz was cured. 


1 Moor 


Replevin and Homine Replegiando, 7 p 8 1 


Moor verſus Watts. Mich 12 Will. uy B. R 


PON a Haheag Corpus it wag Cue, that Watts nag (3) 
1 in Cuſtody by Gertue of a Capias in Withernam ; any fo Ar 
the Cale was, That upan a Homine Replegiando, the Sheriff x re; 
turned an Jnquifition, finding that the Party wa s eloigne 
whereupon a Withernam iſſued, returnable ab this es 
not pet come; but the Qefenpant was taken thercupon and mo- 
ved to be bailed, and the Batter was four Times moyey and 
debated. It was objeFed, That he could not he baſle upon the 
Withernam; fo2 it was an Execution, i * had no Day in 125 
and the Plaintiff could not have a new Withernam ; . the Sapa 
Gray coming into Court upon an Elongata found, | 
and lay by 8 Foztnight : Alſo they cited Raymon ON 4. and fag 
the Return of the Elongata was a kind of Convittion, and the 
Deſendant thereby effoppep from pleading Non cepit. The 
which Famed ts be the Senſe of the Chief Jultice, to which the 

9 3 

iff, That a Homine Replegiando doeg not differ from a com- The Sheri 
mon Replevin de Averiis ; and that in a Repl wn fo: Cattle —— 
the Sherif mu either return a Deiberan eci, 02 an Excul ule n _— 
thereof, viz. That no Body came to ſhew him the Cattle 
— ata; But he cannot return they were not taken, I 

the Point of the Writ which the Defendant is to f 

— not the Sheriff; that theretoze the Sheriff muſt return an 
Elongata where he cannot make a Deliverance, and the Defen: fe, kungen 
Dant 4s not conciuded by the Return of Elongata to plead Non returncd and 
.cepit, becauſe it was neceſſary, and he could not avoid it: gn #5» | 
as fo2 this reaſon, no Aion lies againſt the Sheriff fo2 a falle percndune 
Return of au Flongata, Where he cannot make Deliverance ;' ſo — 1 
the Defendant is not concluded to plead Non cepit to the Adlon,“ 
Hecaule he cannot falſify the Return. 

adly, That the Capiz in Withernam Does nat alter the Caſe 
oz make it the Kronger, becauſe it is the mere Conſequence 
ok the Return ok the Elongata ; therefoze- . is no mo2e eſtapped 
by the Withernam than he was by the Elongata to plead Non 
_=_ to claim Pyoperty if it were a common Replevin de 

ſetiis. 

3dly, That in Replevin de Averiis after an Elongata and Wi- Upon plca- 
-thernam, if the Dekendant pleads Non cepir, he ſhall have his ing Mw eq 
Cattle again, and even a Capias in Withernam againſt the Peg the 
Plointif\fo2-them ; fo it is ik the Defendant pious 2qperty. Defendane' 
;Since the-Taking: "02> Moperty is in Queſtjon, the Law deems it . 
reaſonable that the Defendant ſhould haue his Hoods again du So in e, 
zins dhe Diſpute : : And bo the oye: Reaſon in a Homine 9 07 n 


giando on N es pit. 


582 Replevin and Homine Replegiando. 
giando the Defendant upon pleading Non cepit, ſhould: be reſto: 
red ts his Liberty; and the Court denied the Withernam to be 
an Execution, fo2 that cannot be befoze Judgment, and held it 

witkernam is Only ta be a meſne Pꝛocels: Allo they difliked the Cale in Ray. 

1 5 Pro- mond, and the Caſe of the Lozd Gray, but affirmed the Caſe in 

MY the Reg. 79. a. and thought it made fo2 them, and that upon Non 

cepit pleaded, he might be bailed. Keil. 7r. a. F. N. B. 74. were 
cited. Adding this farther Reaſon, that hereby the Suppoſal of 
the CUrtt is denied and balanced, and the Batter ſtands indiffe⸗ 
rent, accowing to the Rule of Bailing laid down by my Lox 
Coke, upon Wet. 1. c. 15. 25 1 1 

There may be 4thly, The Court hold, That there might be a new Wither- 

a new Wither- nam, but obſerved it was not neceſſary no2 material to determine 

pom ner tb® that in this Cale; fo2 the Bail muſt be in a Sum certain, with 

has been Condition that he appear de die in diem; and if Judgment 
| vail geen Againſt him, that he render his Body in- Withernam ibidem re- 

i „ manſurus quouſq; he render the Party, and permit him to go at 

i - large; thercfoze if he be rendered again, he is in Cuſtody upon 

| . the Withernam, as befozr. So ik H. brings an Audita Querela, 

| and is bailed, and Judgment fs againſt him, when H. fs rendered 

- back, he is in Cuſtody again upon the firſt Execution; and ſo in 

an Appeal ok Yurder, if the Oefendant be batled and makes De⸗ 

fault, Proceſs ſhall go againſt the Bail, and alſo a Capias 

t agafnſt him; but if he render, he is in Cuſtody upon the Appeal: 

If on Binge Het Note, Upon his Default a new Capias lics againſt him. Sa 

mo mag in this Caſe, if befoze the Withernam the Defendant had pleaded 

pleads Non ce. Non cepit, that had ſtopped the Withernam; but ff that had 

Pit, no H. been found againſt Him, the Impediment was removed, and a Wi- 

i“ hall thernam ſhould have gone; fo here, ik after the Withernam, he 
- - plead Non cepit; which is found againſt him, and he is not ren⸗ 

dered, a Capias in Withernam lies againſt him, as well as }Izoceſs 

-: ... egainſt his Bail; fo; there is nothing to hinder it. Vide 8 H. 4. 2. 

'T. Mainprize 23. FE Vs : . 

The Plaintiff's Counſel ſeeing that by the Opinion of the Court 

the Defendant could not be bailed, unleſs he pleaded Non cepit, 

would not deliver a Declaration; which the Court ſeid, was 

putting a Difficulty upon them; and upon this, in oder to non- 

ſuit the Plaintiff, the Queſlion was, Thether the Plaintiff was 

demandable upon the Withernam? Alſo there was a kozmer Que- 

lion, Whether he might be bailed upon the Habeas Corpus befoze 

the Veturn of the Withernam? | 

A4, to the laſt Point the Court held, That befoze the Return 

I Rezin e, of the Withernam the Defendant could not be batled; and ſo it is 

. | ori -of an Appeal of Murder, the Dekendant ought not to be bailed 

bos 3 befoze the Return ok the Writ 5 and tho" this has been done in 

Return of the An Appeal by ſome Judges, yet per Holt C. J. Jt was done mi- 

Withemam. Ius rite ; he would not theretoze allow Bail befoze the Return of 
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Replevin and Homine Rcplegiando. 38; 


the Withernam, and ſaid, that in a Homine Replegiando after 

an Elongata returned, ik the Defendant comes in gratis and 

pleads Non cepit, he ſhall not be put to find Bail; (Ratio vide- 

tur eſſe, becauſe hereby the Withernam is eſtopped oꝛ ſuſpended,) 

but ik he comes in in Cuſtody upon a Capias in Withernam, he 

muſt give Bail, and cannot be admitted to that till he call fo2 a 

Declaration, and plead Non cepit. | 
As to the other Point the Chicf Juſtice ſaid, that whenever a Pliociif is 

Writ is awarded, which is returnable, the Retoꝛn Day is a Day ©nooonbie. 

to both Parties to appear, and tho* the TUrit be returned not of che en. 

ſerved, the Defendant map appear to pzevent any il Conſequence, 2 55 2 

2s to prevent a Capias. 5 E. 4. 69. So here to ſave himlelk on a f. bet zn. 

Withernam. Reſpond. 57. 7 E. 4. 5. Upon a Diſtringas proximas praring 

villas, &c. the Oekendants have no Dap, pet they may appear 

and traverſe. In a common Replevin the Ouginal gives na 

Day, fo? that is Vicontiel ;; fo is the Alias, but the Pluries is re- 

turnable here; and tho' there is no Summons no2 Attachment 

in the Krit, yet the Day ok the Return is a Day to the Par⸗ 

ties, and the Entry is, that the Dekendant attachiatus eſt ad re- 

ſpondend. de plito quare cepit, &c. And the Reaſon is, becauſe 

tho' in Truth there was not actually an Attachment, pet virtual- 

ly and in conſequence of Law it is (o, he being bound to appear 

upon the Peril of a Withernam. And tho' the Plaintiff be ab: 

ſenf, he map make an Attozney: Hereupon he was called and 

nonſinted, fo2'6therwiſe the Oefendant might loſe his Liberty fo2 

ever, by ſuch a Contrivance, |; 


Horn verſus Lewin. Hill. 12 Will. III. B. R. 


N Replevin the Defendant made Conuſante fo2 roo l. de red- (4 

ditu onerat. in Arretro pro uno Anno. The Plaintiff as to 50 1. = a _ in 
pleads de injuria ſua propria abſque hoc quod fuit in Arretro, and qc; of Rene 
as to the other 501. that he was ready on the Land till Sun-ſet, is Repl-vio, 
and none came to receive it, and that he is till ready to pay it, ten. 
and bꝛings the Money into Court: Defendant demurs ſpectally be brovghc 
to the firſt Plea, quia attingit ad generalem exitum : And ag into Court. 
to the other 50 1. he takes it out of Court, & pro dampnis dicit 
quod non obtulit, &c. and upon this the Plaintiff demurred, 

This Caſe being ſeveral Times ſpoken to, it was held, 

iſt, That de injuria ſua propria abſq; hoc, &c. wag an imper- D. injris /c4 
tinent rouud about Tay of Pleading the general Jue, and that %% , 
it amounted ta no mo2e than the general Jfſue, riens in Arrere, {7,7 <0 
and conſequently was ill upon a ſpecial Demurrer: Alſo this Tra- the gener?! 
verſe put the Defendant to an unneceſſary Replication; therefoze _; 


as to the $01. 'twas clear koz the Defendant. 


lp, 


Replevin and Homine Replegiando. 


_ ly, As to the other 501. the Court held, x\ft, That the 


bare patatus was not ſufficient, and did not amount to a Tender 
thut an obtulit, and ther his being ready on the Land, 


fitice he did not tender the Rent, did not oblige the Gzantee ta 


d the Rent befoze he made Diſtreſs. Hob: 207. 1 Ven. 322, 
nd fo the Diſttels was lawful without a Demand, and then the 
Tee o2 Conuſance of the Defenvant ſtands unanſwered. 2dly, 

he Profert of the Money was impertinent and idle. Keil. 20. 
Dy. 227. 2 E. 4 25. Pl. 15. 2 Cro. 126. In Debt upon a 
9 5 there may be a profett, to ſave Damages; becauſe 
there the Boney is the Thing in demand: But it cannot be in 
an Avowyy to a Replevin, becauſe the Avowzy is to juſtify the 
Taking the Cattle, and whether the Boney is paid oz not, is not 
the Queſtion ; bat if the Oiffreſs was rightfully taken, the 
Abowant nit have a Returnz ik wongrufly, be muſt anſwer 
the Plaintiff's Damages. M then the Profert was ſuperfluous, 
fo was the Avowant's accepting it, and Judgment muff be given 
was behind, an the Die ddl, and to whreh there 19 ns 

1s bdehmd, at | 8 „ und to tuhich there is no 


Pratt verſus Rutlich. Trin. a3 Will. II. B. R. Vide 
this Cuſe, Title Avwowry, pl. 6. pag. 95. 


REQUEST 


Fir Hugh verſus Denningron. Mich. 3 Ann, B. N. 


EBT on a Bond, with Condition, tern, That the Condition to 
laintiff was Appzentice to the Defendant foz ſeven WHEAT 
Years; and that if the Defendant at the End of ſeven ven Years up- 
Years ſhould procure him to be made free of the on Requeſt; 
foe: s Company (if requeſted) then the Bond to be void. The 9221.00 
ekendant nlendeb That at the end of ſeven Years oz akter che laſt Day. 
wards hucuſq; he was not requeſted. The Court held a Requeſt 
neceſſary, fo2 the Condition was to do a collateral Thing; and 
as it is part of the Condition it muſt be averred: And here a Re- 
queſt within the ſeven Years, when the Thing was not to be done, 
ſhall not be intended per Cur'. Afterwards this was moved again 
by Broderick, who urged, That the Defendant ſhould have pleaded 
he was not requeſted generally, and that the Requeſt might have 
been befoze the End of the ſeven Pears. Et per Cur*. *Tis not 
to be done poſt finem, but ad finem, and the End of a Thing is 
always part of that of which it is the End, and he was to be 
made free the laſt Day of the ſeven Years, and ſhould have re- - 
queſted ſome convenient Time in that Day that the other might 
have a reaſonable Time to do it in. Ddjudged on a CUrit of Exro? 
of a Judgment in the Marſhal's Court fo2 the Plainttff, and the 
Judgment reverfed, per totam Curiam. 


4 k 
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Dominus Rex verſus Belt. Mich, 8 Will. II. B. R. 


. Ik the Reſcous is returned to the Philazer, and Pꝛocelſs of 
be diſcharged Outlawzy iſſues, and the Beſcuer is bzought into Court, 
eee he ſhall not be diſcharged upon Affidavits.; but where upon 
the Beturn of a Reſcue an Attachment is granted and the Party 

| examined upon Jnterrogatozies, upon anſwering-them he ſhall be 


diſcharg ed, 


64:2... J. the Caſe of a Reſcue there are tuo Maps of Pꝛoteeding: 


ape Anonymus. Trin. 12 Will. II. B. R. 


(#3 Þ# pe Sheriff returned virtute brevis mihi direct feci War- 


INE rant. A. & B. ballivis meis qui virtute inde ceperunt the 
bad him in Defendant & in cuſtodia mea habuerunt quouſq; ſuch and ſuch 
Cuſtody of reſcuſſerunt him, ex cuſtodia ballivorum meorum : And My, Eyre 
rac Sheriff, moved to quaſh it, and it was quaſhed per Cur. Foz per 
cued him out Holt C. J. TUhen the Bailiffs have arreſted the Party, he is in 
@ of the Cuſto. Fat and in Truth in their Cuſtody; but in Law, he is in the 


A lb en Cuſtody. of the Sheriff: An Anſwer either Tay is good, viz. 


Repugnancy. That he was reſcued. out of the Batliff's Cuſtody, o2 that he was 


reſcued out of the Sheriff's Cuſfady ; but to ſay he was in the 
Cuſtody of the Sheriff, and pet reſcued out of the Cuſtody of 


the Balliffs, is repugnant. 


Anonymus. Hill. 3 Ann. B. R. 


1 PON an Afﬀidavit of a Reſcue, an Attachment was pꝛay d 
for a Reſcue againſt the Reſcuers, and this was a Reſcue upon meſne 
— 5 zoceſs; but denied; fo2 per Holt C. J. The Reſcue muſt be 
ves a” returned upon the Writ, and the Motion and Attachment founded 
upon that; but it is never the Courſe to grant it upon Aﬀidavits. 
Fine fora Sir Samuel Aſtry (aid, it was the conſtant Courſe upon the 
Reſcue. Return of a Reſcue, to ſet four Nobles Fine upon each Offender, 
and that he had it from Mz. J. Twiſden. Hill. x1 W. 3. B. R. 

Vide 2 Jo. 198. 
| RE- 


I 


8 9 FS 8 Hey . 4 


RESTITUTION. 


Rex & Regina verſus Leaver. Trin. 3 W. & M. B. R. 


and fined 100 1. which was levied by the Sheriff, and pald "ie. of ke, 
into the hands of the Collectoꝛs; afterwards the Judgment noc again 
was reverſed. Pemberton moved foꝛ a Rule fo2 Reſtitution 0 _ "ak 

againſt the Colle#928. Holt C. J. It cannot be, fo2 they are not che. Record 

Party to any Recoꝛd here: You ought to ſue out a ſpecial Sci. fa. | 

and make them Parties, as in 1 Cro. 328. but this he alſo 

doubted, ſaying, this Caſe differed : pe put this Cale: A Reco- 

berer in Ejeitment. is difſeiſed, oz makes a Feoffment ; after- 

wards the Judgment is reverſed: Will a Crit of Reſtitution lie? 

He ſaid it would not, becauſe the Diſſeiſoꝛ 02 Feoffee are Strangers 

to the Recod, which Pemberton agreed. Ik a Feme recover Oa- 

mages and then marries, and the Judgment is reverſed, Refſtt- 

tution lies againſt her and Þusband; but they are Parties: And 


the Motion was denied. 


J. an Indiament of Barretry, the Defendant was convik (20 


Dominus Rex verſus Toſlin, & aP. Hill. 10 Will. III. B. R. 


Motion was made fo? Reſtitution, upon quaſhing an Jn- 10 2) 
quiſition of fozctble Entry; the Caſe was, That the Leſſo? . 
arreſted the Leſſee fo2 Rent, and while he was in Cuſtody entered 3 
the Houſe under pꝛetence of Foxfeiture by a Moviſa in the — 
Leaſe; but the Motion was denied, becauſe here appears a Title , Leatt for 
ſtanding out, which he (hall not avoid by ſiniffer Beans, but Years ſtand- 
ought to purſue his Remedy by Ejetment accoding to Law: ing out. 


Dtherwiſe, had no Title appeared. 


Domina Regina verſus Winter. Paſ. 4 Ann. B. R. 


PON a Motion made by M2. Broderick fo2 a Procedendo 1 3.)_ 
fn a Caſe of an Jnquiſition taken by Juſtices of Peace, Inquiſition of 
and a fo2cible Detainer found, and a Warrant granted by them . 
ta reſtoze the Poſſeſſion, which was ſuſpended by a Certiorari il- i to Re. 
Vol. II. A a ſued ſtirution. 


— 


"[BESTITUTION. 


ſucd out of this Court, it was ſaid by Holt C. J. That if the 
Party againſt whom the Inquiſition was found would traverſe the 
Force, that was always a Reaſon to ſfay Reſtitution ; nay, that it 
had been held a Superſedeas to the awarding Reſtitution, and that 
it was ſo in Sir Richard Bray's Cale : There an Jnquiſition found 
a kozcible Entry; The Defendant offered immediately bekoze the 
Juſtice to traverſe the Foꝛce, the Juſtice refuſed the Traverſe and 
granted Reſtitution; and Kelynge C. J. granted Re-reſtitution. 
He ſaid alſo, that all Jnquiſitions of Office are of common Right 
traverſable; ſo is a Diſtringas proximas villatas, in Caſe of pul- 
ling down Hedges in the Night, on the Statute of Wet. 2. 
tho' the Statute mentions no ſuch Thing: And if in Caſe of an 
Inquiſition of fozcible Entry taken befoze a Juſtice of Peace, the 
Defendant tenders his Traverſe immediately, the Juſtice muſt ad- 
journ to another. Day, and award Pꝛocels to return a Jury. 
Powell J. ſaid, That in the Cale in Dyer 122. a Traverſe of 
the Jndiament was held to be a Superſedeas only at Eleffon, but 
latterly it had been held an abſolute Superſedeas: And he ſaid alſo, 
That 1f H. licence. another to enter into his Land and take the 
Peoofits, tis a Leaſe at Till ; and if the Licence was fo2 a Pear, 
tis a Leaſe fo2 a Pear; otherwiſe of a Licence to hunt: And ik 
H. licence another to come upon his Dock, (which was the pꝛin⸗ 
cipal Caſe) and carry on his Trade, tis a Leaſe ; becauſe 'tis all 
the pꝛoper Pꝛoſits of a Dock. Note, Trin. 11 W. 3. Rex ver: 
ſus Scarlet. The ſame Queſtion was, viz. Whether Re-reffitu- 
tion ſhould be granted, becauſe the Juſtice had refuſed a Traverſe 
to an Jnquiſition of Fo2cible Entry, but not reſolved, 1 Sid. 287. 
2 Keb. 571. Dy. 122. Sty. 359, 360. were cited. 
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Anonymus. Paſ. 4 Ann. B. R. 


aff +) | 7 HERE the Plaintiff has Execution and the Money is le: 
Money reco- +. vied and paid, and that Judgment is afterwards rever- 
veredina - fed; there, becauſe it appears on the Recozd that the Money is 
Jes Re Paid, the Party ſhall have Reſtitution without a Scire facias, and 
cord co be there is a Certainty of what was loſt ; otherwiſe where it was 
paid, Rabe levied but not paid; there muſt then be a Scire facias, ſuggeſting 
tion el. the Matter of Fat, viz. the Sum levied, &c. But where Judg- 
Scire facias;, ment is ſet aſide after Execution fo2 Jrregularity, there needs no 
— Scire facias fo; Reſtitution, but an Attachment ſhall be granted 
a 2 5 8 fo2 Contempt, if there be not a Reſfitution, Per 
Olt C. J. 


3 | ; | Retorn 


Retorn of Writs. 
[Vide Title Writs.] 


Wilſon verſus Laws. Mich. 6 W. & M. B. R. 


W 1 LSON brought an Appeal of Murder againſt John Laws % , 
foz killing his Bother Robert Wilſon, and declared gad 1e 
againſt him: The Defendant p2ayed Oyer of the TUrit and Re- Return. 
turn ; and having Oyer, demurred to the TUrit and Keturn, and 
to the Felony pleaded over, Not guilty: Exception was taken, 
rf, That the Writ commanded the Sheriff, quod attach. Jo- 
hannem Laws, &c. And the Sheriff had returned attachiari feci : 

This they pꝛetended was no Anſwer to the Urit, the Jnjunfion 
thereof is perſonal; but the Court held it well enongh, fo2 the 
Sheriff was not bound to execute it in Perſon, but might do it 
by his Bailiffs. Dyer 241. 2 Ro. 457. And what the Bailiffs vo 
by. the Sheriff's (Warrant, is done by the Sheriff, Nam qui facit 
per alium, facit per ſe. It he had returned attachiatus eſt, it had 
been good: Captus eſt is a good Return to a Capias. Kitch, 258. 

Fox if there is the Subſtance, it is no Matter fo2 Fon, as 
1 H. 6. 6. a Scirefacias was returned, Scire feci A. B. without av: 

ding infra nominat. Pet becanſe it was ſafd' fo be virtute brevis 
prædict. prout mihi przcipitur, it was adjudged good. 

2dly, The Sheriff returned, Ita quod Corpus ejus paratum ha- Surpluſage in 
bes ubicung; and it was objeted this was Nonfence, and allo fu 

impoſſible. Sed per Cur. The Return is good withour it ; tis 
therefore but Surpiafage, which wilt not. vitiate a Writ! oꝛ Indick⸗ 

ment, much leſs a Return, which requires not luch P2eciſeneſs in 

Fozm. 3 Cro. 893. 2 Ro. 460. 


See more of this Caſe, Title Appeal, Pl. 2. pag. 59. 
Palmcr verſus Price. Mich. 5 Will. HI. B. R. 


| | (2) 
5 Alan was lacy! im Staffordſnire, aud Jubgment fox the Proc 
Plaintiff ;. he ſuv aut a Fieri facias with'a Teſtatum into „und 1. 
Worceſterſhire, and now it das moved! that this mas irreguſar cn is re. 
and ought to be let aſide, becauſe no Fieri facias had ever gone into e the 
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Staffordſhire; and the Sheriff of Staffordſhire made Affidavit that 
he never returned any Fieri facias in the Cauſe: Sed non allocatur ; 
fo2 the Fieri facias upon which the Teſtatum is founded, is re- 
turned of Courſe by the Attozneys themſelves, as Daginals are; 
if you ſearch the File you may find one, and that is ſufficient, 
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Abbot verſus Burton. Trin. 7 Ann. C. B. 


Lands a parte Aa parte materna, covenants ta levy a Fine thereof to A. 
_—_— © and B. to the Uſe of them and their Heirs, to the Intent 
8 that a Common Recovery ſhould be fuffered againſt the 
Remainder to did Conulees to the Uſe of J. S. f02 Like, Remainder to his 
_ theUſcof bis Trzite ko Life, Bemainder to his firſt, ſecond and third Sons in 
The Heir « Tall, &c. Remainder to the right Heirs of J. S. The Fine is 
pore prarerns Accodingly levied, and then the Common Recovery is ſuffered 
being che an. againft the Conulees of the Fine as Tenants to the Præcipe with 
cient Uſe. TJoucher of J. S. Afterwards J. S. and his Tlike die without Jiſue, 
| and the Leſio2 of the Plaintiff is Heir of J. S. a parte materna, 
and the Defendant Heir general. This Batter being found up- 

on a Special Uerdi# in Ejetment, the Queſtion was, TUhe- 

ther this Limitation of the Remainder to the dle of the right 

Heirs of J. S. did create a new Eſtate deſcendible to the Heirs 
general, oꝛ was only the ancient Uſe ? And the Reſolution of 

the Court delivered by Trevor C. J. was fo2 the Plaintiff, that 

it was the ancient Ale, and that there was no Difference when 

No difference UPON the Conveyance of an Eſtate, any Part of the Uſe reſults 
between ex» by Implication of Law, and when it is referred by erpzeſs De- 
blied = im- claration to the Party from whom the Eſtate moved; fo? there 
is no Reaſon that a greater Alteration ſhould be wꝛought in a 
Ale which a Man by expreſs and plain Tos reſerves to him- 

ſelf upon a Conveyance of his Eſtate, than when the Law makes 


H. (ſed of J S. being leiled in Fee of certain Lands deſcended to him 


a Conſtruftion of this Intent to reſerve it, not from expꝛels 


Mops, but from other Circumtances and Pzeſumptions, which 
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in the Conlideration of Law do as ſtrongly and manifeſtly de- 
clare his Pind. And fo2 this wag cited the Caſe of Godbolt and 
Freeſtone. 3 Lev. 140. 6. 

But the Difference whereby that Caſe was endeavoured to be 
diſtinguiſhed krom the Caſe in queſtion was this: That was upon 
a Feoffment to the Ale of the Feoffo? for Life, Remainder to his 
firſt, lecond, and other Sons in Tall, Remainder to the right 
Heirs of the Feoffoꝛ; and adjudged, that this Remainder was to 
the Heirs of the Feoffoꝛ a parte materna, accozding to the ancient 
Eſtate and Ale which the Feoffo2 had bekoze the Feoffment + And 
the Reaſon was, becauſe this Remainder of the Aſe did ariſe out 
of the Eſtates which immediately moved from the Feoffoz, and 
was no moze than what the Law would have reſerved, if no Ale 
at all had been declared of the Remainder, But in the pꝛelent 
Caſe, the Ade limited in Remainder to the right Heirs ok |. S. 
does not ariſe out of an Eſtate that moved immediately by that 
Conveyance from J. S. but out of the Eſtate of the Conulecs 
who were ſciſed in Fee both of the Eſtate and Uſe by the Fine, 
and did by the Common Recovery convey over that Eſtate out 
of which all the new Uſes and the Remainder in queſtion aroſe; 
To this the Chief Juſtice ſaid, That the Fine and Common Re- 
covery were both to be taken as one entire Conveyance, conſiſt⸗ 
ing of theſe ſeveral Parts, and direted as to the Ale of them by 
the ſame: Covenants. That tho' the Conuſees had a Seiſin in 
Fee of the Eſtate, and Uſe veſted in them by the Fine fo2 a ſpecial 
Purpoſe, and upon that Seiſin the Common Recovery was had, 
and in ſtricknels the Eſtate paſſed by it was her Eſtate; yet upon 
Conſideration of the whole Conveyance the Eſtate did oꝛiginally 
move from J. S. who was the CTonuſoz of the Fine; and fo2 that 
reaſon, if there had been no Limitation at all ot this Remainder 
ok the Uſe upon this Becovery, he took it to. be very clear, that 

ſo much as remained unlimited ſhould reſult to the Conuſoꝛ and 
his Heirs, and not to the Conuſee in whom the Eſtate was not 
veſted with a Purpoſe to create him any Intereſt, but in oꝛder 
to fo2ward and compleat the Conveyance of the Conuſo?'s Eſtate, 
which was taken as one Conveyance; then does the Ale limited 
upon the Common Recovery, as p2opetly ariſe out of the Eſtate 
that moved from the Conuſoz of the Fine, as if he had made a 
Feoffment oz Fine, o2 any ſingle Conveyance to that Uſe. Judg- 


ment fo2 the Plaintiff, | 


RE= 
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REVOCATION. 


; Hitchins verſus Baſſet. Trin. 5 W. & M. B. R. 


429 N Ejectment, the Jury found a Spetial Uerdi# : That Sir H. 
Special Ver- Killigrew being keiled in Fee, made his Will, and deviſed 
win af his Lands to B.fo2 Life, Remainder ta C. in Fee; they find 
Lands, and likewiſe that Sir H. Killigrew made aliud Teſtamentum in 
char offer... TUriting, but what were the Contents of that Titi they don t 
taror made knom: The Queſtion was, if the firft Wilt was revoked? Finch 
ald If. Argued, That every later (ſill is not a Revocation, foz a Man 
ment. Rees. by one Mill may diſpoſe of one Acre, and by another Clit! of 
tion, another Acre: So if a Yan purchaſe Lands aftcr he has made 

his Will, he need not make his Will over again, but make ano- 
ther Mill as to theſe, Vide Cro. Car. 293. therefoze this other 
Min might be of other Lands and no Revocation, and the aliud 
Teſtamentum might be no Revocation, but might be conſiſtent, 
Cro. Eliz. 721. Cro. Car. 24. Levinz contra argued, That Re: 
vocations are favoured, becauſe they are in the Nature of Reſti⸗ 
tution to the Þefr, and all 'Refticutions are favoured. Vide 
Dyer 310. Moor 429. 1 Roll. 614. I Deed of Feoſfment with- 
out Livery, a Bargain and Sale without Jntoknent, a Gꝛant of 
a Reverſion without Attomment will revoke a Will, and yet theſe 
are void Afs; but the Reaſon 18, That it appears now it was 
not the Teſtatoz's Intent that it ſhould remain his TUill, the firſt 
Mill muſt be ſuppoſed to be perfet and include all; and if a Man 
claims by Deviſe, he muſt in pleading ſay; that the Teſtato? by his 
laſt Will deviſed, &c. 44 Aff. 36. 2 Ric. 2. 3. b. But the Court 
were of Opinion, That it was no Revocation, and the aliud Te- 
ſtamentum might.concern other Lands, 82 no Lands at all, oz be a 
Coufirmation of the faamer: Ind the Judgment was afterwarys 
affirmed in the Houſe of Lozds, Vide Hard. 374. Parl. Cafes 146. 


Lugg verſus Lugg. Mich. 8 Will. III. B. R. 


EFORE a Commiſſion of Delegates. One being ſingle, 
td os made his Mill, and deviſed all his perſonal Eſtate to J. S. 
revoked by afterwards he married and had ſeveral Childzen, and died without 


— vol other (Ulill o2 Dilpoſition, and now coram Delegatis, of 8 1 
„ Treby 


wil of * 


ces. 
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| Riots, Routs, and unlawful Aſſemblies. 593 


Treby C. J. was one, twas ruled, That there being ſuch an Alte⸗ 
ration in his Eſtate, and Circumſtances ſo different at the Time 
ok his Death krom what they were when he made the Mill, here 
was Boom and preſumptive Evidence to believe a Revocation, - 
and that the Teſtato2 continued not of the ſame Mind. 


Riots, Routs, and unlawful Aſ- 


ſemblies. 


Dominus Rex zcrſus Ingram Ga. Hill. 8 Will. III. B. R. 


13 H. 4. c. 7. befoze two Juſtices of Peace, together with 10,2090 


the Sheriff, Et per Cur”. 1ſt, Jf the Rioters be convited vpon View, 
on Utew, the Sheriff muſt be Party to the Inquiſition ; 5. Pe. . 
but if the Rioters diſperſe befoze Convition upon Uiew, the She- cherwiſe not, 
riff need not be Party, fo2 the Juſtices may make the Inquiſition — — In- 
without the Sheriff. 2dly, Such Jnquiſition by two Juſtices is 5, Kg only. 
pro Domino Rege, and need not be alledg'd capt. pro Domino Rege 
& corpore Comitatus, as an Inquiſition by a Gzand Jury, who 
inquire as well pro corpore Comitatus as pro Domino Rege. 
3dly, Ik the Juſtices make not Inquiry within a Month after the 
Riot, they are puniſhable ; yet they may enquire after the Month, 
fo2 the Lapſe of a Month does not determine their Authozity, but 
only ſubjets them to a Penalty. | 


13 RAM and many others were convißed of a Riot on . (19 


Dominus Rex verſus Heaps. Paſ. 11 Will. III. B. R. 


NDICTMENT, That the Defendants riotoſe & routoſe &. 2) 


Kar oor 4 N 6 Indi&ment 
illicite aſſemblaverunt, & fic aſſemblati exiſtentes, riotoſe & — wolf 


routoſe inſultum fecerunt in quendam ] Ruſſel, &c. Upon Not Aſult. Ac- 


gullty, the Jury found two Defendants guilty, and acquitted the dun gt er 


reſt: And it was moved in Arreſt of Judgment, that two _ the Aſſault, 
91 make 


make a Riot, and therefore cannot be guilty of a Riot, and that 

all are acquitted by this Merdia: On the other Side it was (aid, 
That the Allault and Battery is charged in the Indiament as 
well as the Riot; and two Defendants map, as they are found, 


be guilty of that: 
900 2 Holt C. J. A Riot is a ſpeciſick Offence, and the Bat- 


tery is not laid as a Charge of itſelf, but as a Part of the 
Riot; fo2 the Riotoſe & Routoſe runs thꝛo all, and is aſcribed 
to the Battery as well as the Aſſembly. The Conſequence is, 
That theſe Defendants being diſcharged-of the Riot, are dil⸗ 
charged likewiſe of the Battery; and no Judgment can be given; 


and Judgment was arreſted. | 
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Domina Regina verſus Soley & a. Trin. 6 Ann. B. R. 


(3) % INFORMATION that the Defendant tiel jour & lieu Balli- 

—— vum & Burgenſes de Bewdley in Guihalda Burgi præd. aſſem- 

Gary to a Riot. blat. ad eligend. ballivum burgi prædict. pro Anno tunc prox' ſe- 

quent. deſervitur* in electione prædict. procedere vi & armis clamo- 

ribus & yociferationibus illicite riotoſe & routoſe impediverunt. 

The Defendants were found guilty, and upon Motion in Arreſt of 

Judgment it was held naught. iſt, Becauſe it did not appear 

that any Right is claimed, no2 any ſuch Franchiſe pꝛetended to, 

ſs that they might be doing an unlawful At; but if they had 

ſhewed a Right to this Franchiſe, this might be a Diſturbance to 

them in the Tife of it ; and to diſturb another in the Uſe of his 

juſt Pranehiſe, is an unlawful Ack. Vide 29 E. 3. 18, Tis a 

r Treſpaſs. Vide Reg. 94. Aſht. 434. Raſt. 662. 2 diy, Becaule it is 

in the ViE9* not lald that the Defendants unlawfully aſſemblen; fo; a Riot 18 

is a Treſpaſs. N COMPOUND Offence, There muſt de not only an unlamful AX 
to be done, but an unfawful Aſembly ol moze than two Perſons. 


Domina Regina verſus Soley © al”. Tin. 6 Ann. B. R. 


(4) NFORMATION that the Defendants illicite riotoſe & rou- 
hs wy yen toſe aſſemblaverunt ad pacem perturband. & vi & armis aſtium 
ceſſary to a Ccujuſdam Domus vocat. the Guild- hall Burgi de Bewdley, clauſum 
Riot. exiſten. de gardinibys riotoſe & routoſe claverunt. The Defendants 

were convi#ed, and upon Motion in Arreff of Judgment it was 
held naught, becauſe it did not appear whoſe Houſe it was: Jf it 
was the Dekendants it was not an unlawful ad. Every Crime 
muſt arife from an unlawful AX. Jt is fad to be vocat. the 
Guild-hall Burgi, but calling it fo does: not make it fo: The 
Guildhall may belong ta a pꝛivate Perfon as well os the Bo» 
rough. Vide by. 68. Vel. 28. 3 Cro. 200, Pet the Chief — 
| R thought 


— 
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thought an Aſſembly might meet together with ſuch Circumſtan- 
ces of Terro2 as to be a Riot: He called it a Kind of Aſſault upon 
the People. Vide Hob. 91. 1 Mod. 73. Weſt. Prefid. 149. Lamb. 
108. 3 Keb. 623. 1 Ro. Rep. 49. | 


(. 


Domina Regina werſus Ellis. 6 Ann. At Niſi Prius in 
Middleſex, coram Holt C. 7. 


NDICTMENT againſt four Defendants, fo2 that they did 1er? v. 
riotoufly aſſemble, and Vi & Armis beat and wound one El- more, aſfem- 
lis. Upon Non cul. it appeared at the Trial, that Ellis who was — _— 
the Enfield Stage-Coachman daiving to London in the Highway, ling, al vp- 
the Defendants, one in a Chaiſe, and the reſt on Pozle⸗back, on one of 
over-took him, and that the Chaiſe was over-turned by the Coach, Company. ft 
but not thꝛough any Fault of the Coachman ; but that the Dziver no Riot; if 
of the Chaiſe and his Company taking Dffence at it, followed ap —_— 
the Coachman and beat him barbarouſly, It was objeſted upon choſe only 
this Evidence, that this was a Treſpaſs, but not a Riot, be⸗ who concur. 
cauſe the Company was lawfully aſſembled. Et per Holt C. J. 
iſt, If ſeveral are aſſembled lawfully without any evil Intent, and 
an Aﬀray happens, none are gutlty but ſuch as at; but if the AC- 
ſembly was oziginally unlawful, the Ack of one is imputeable to all, 
2dly, If thee, o2 more, are lawfully aſſembled, and quarrelling. 
all fall upon one of their own Company, this is no Riot; but if 
it be on a Stranger, the very Moment the Quarrel begins, they 
begin to be an unlawful Aſſembly, and their Concurrence fs Evt- 
dence of an evil Jntention in them that concur; ſo that it is a 
Riot in them that ad, and in no moze. So ruled, and ſo found 


by the Jury. 


Do B b Rules 


Rules of Court. 


Sir James Butler's Caſe. Mich. 8 Will. III. B. R. 
(1) U a Rule of Reference to Arbitratozs, they make 


— | an Award fo2 the Plaintiff, and a Sttanger by Contri- 
by a Stranger, . vance defeats the Party of the Benelit of this Award; 
is a Con- Per Cur*. It is a Contempt to the Coutt, and an At- 


wo tachment ſhall be granted, fo2 it ſhall not be in any one's Power 
to vefeat the Rules ok this Court, 02 render them inclſeaual, 


Anonymus. Mich. 8 Will. II. B. R. 


(2) Tf, a. Man enters into a Rule in B. R. not to ſue Execution up: 
Ponſtrued J on @ Judgment, and brings an Aiion of Debt upon the Judg- 
ment, tis a Beach of the Rule. Per Cur': g 


Greg's Cafe. Pal 5 Ann. B. R. 


(4) ER Holt C. J. at the Sittings in Guild-Hall, in an Adion 
Where anAd- L. by an Adminiſtratoz: The Defendant cannot being Money in⸗ 
ſues. cannot to Coutt, becauſe the Adminiſtratoz is not by Law to pay Coſts, 
bring Money unnd Paſ. 5 Ann. B. R. in Gregg's Caſe, an Adion was bought 
into Court. by an Executo2 fo: Yoney due to his Teſtato2 fo2 Law-buſineſs 

done by him, twas moved to bing lo much Money into Court, 
but denied. 
4.2 An C. 3. Covenant and Beach fo2 Non⸗ payment of Rent, and fo2 not 
Money ane tepaiting, &c. twas moved to bung in ſo much koz the Rent ; 
into Court: und ag to the other Bꝛeach, that the Plaintiff might pꝛoceed as he 
In Covenant thought fit. Et per Trevor, All the Judges have agreed, (fo2 he 
Bemme put the Caſe to Holt C. J.) that it is but reaſonable to allow 
Rent. tt: That it does not differ from Debt fo2 Rent; fo2 tho' it be 
—— _ Covenant, yet it is a Covenant fo2 Payment of a Sum certain. 
Rent. The ſame Diverſity was taken, between Covenant fo2 a Sum 
certain, and choſe incertain, per Holt C. J. Hill. 9 W. 2, 
B. R. ſaying it did not differ from an Indebitatus Aſſumpſit. Et 
Trin. 12 W. 3. B. R. ſame Rule. | 1 
4 | i 
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In a Quantum meruit bꝛinging Boney into Couet was denied. Wes me- 
Hill. 8 W. 3. B. R. But Paſ. 5 Ann. B. R. it was allow'd, ex 


motione Magiſtri Raymond. 


Jn Trover koz a Hozſe, Bzidle and Saddle, twas moved to 
bzing the Saddle and Buidle into Court; but denied Trin. 2 Ann. 
B. R. Wilcocks the Attomney's Cale. | | 

Replevin, Defendant avows fo2 Rent, and Plaintiff admitted 
to bzing it into Court. Hill. 10 W. 3. B. R. 

In Ejetment upon an Entry koꝛ Non payment of Rent, the 
Court aid. all Pꝛoceedings upon beinging all the Rent into 
Court, and accepting a new Leaſe and ſealing a Counterpart. 
Downes verſus Turner. Mich. 8 W. 3. B. R. . 

Jn Debt fo2 Rent, twas moved to bzing ſo much into Court, 
and Holt C. J. thought it hard; he ſaid he remembzed the begin: 
ning of theſe Motions ; the firſt was to bꝛing in Pꝛincipal and Jn- 
tereſf upon a Bond; after that it came to an Indebitat. Aſſumpſit: 

Jt has been done in Debt to2 Rent, but not ſo freely ; we do it 
in Ejedment on a ſpecial Reaſon, viz. becauſe that Aﬀion ſubſiſts 
N or the Rules of the Court. Per Holt C. J. Paſ. 10 

+3. B. R. e e 
In Debt upon a Bond; Defendant miſf bzing in the whole 
Penalty, o2 the Court will not ſfay Pꝛoceedings. Hill. 9 W. z. 

B. R. But ſemble ne poet eſtre without bꝛinging in the whole 
Money. It the Parties diſpute the Quantum, and there is a Dil⸗ 
pute how much is due, ne poet eſtre referr. Trin. 11 W. 3. B. R. 


Elliot verſus Callow. Mich. 9 Ann. B. R. 


TNEFENDANT bought Money, viz. 10 l. into Court, and 1 0 f, 0, 
b had it ſtruck out of the Declaration: Afterwards the Plain citr is nonſuit, 
tiff ſuffered a Nonſuit; and the Queſtion was, TUhether he ſhould v he hall 
be allowed to take this Money? Et per Cur. He ſhall; fo; ſo much braughe'in 
the Defendant has admitted to be due, and ſo much he has atual- upon ſtriking 
ly paid him; and if the Canſe had gone on to Trial, there muſt d our of che 


have been a Uerdi fo2 the Plaintiff as to ſo much, fo2 this is 


admitted to be due and paid down as the Plaintiff's Money; 


otherwiſe perhaps of Money patd into Court by May of Tender. 
Ik a Pan pleads a Tender & uncore Priſt, and pays the Money 


into Court, and the Plaintiff takes iſſue on the Tender, and it is 


found againſt him, the Defendant ſhall have the Money. Sty. 388. 
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1033 as 3 1 de g non 0 4334. | 
Pauton verſus Hall. Trin, 1 W. & M. B. R. Rot. 140. 


. job zun d Scire fagias awgrded againlt the Tertevants and 
Scire facies ' the Peit of B. The Sheriff returned a Scire feci as {0 the 
z84inſt one, . e Her, and returned ſeveral Perlaus Tertenants in bal- 
| liva ſua, marned; they appear. and plead in Abatement, no Scire 
facias had been awarded againſt A. The Plaiutiff replied, That 

e at fuch a Time ſurd out a Scire facias againſt A. and ſet it 

oth. This Replication was Held naught on Demurter, fo2 a 

Scire facias is ũ judicial CUrit, and muſt purſue the Mature of the 
Judgment; therefoze as the Judgment is joint, ſo ought the 

Scire fatias, whereas here they are as leveral independent Suits. 

FT OL Ro. 276. 20 H. 7. 3. Cro. Car. 517. | 
80 fin again  201p, The Return is ill, foz it chould not be, that A. B. and 
Tertenants C. te Tenants of Lands in balliva ſua, but A. B. and C. 


te) ; 725 nt in Debt was recovered againſt A. and B. 
\ 4 


ovghr.co ne ate Tenants of all the Lands in balliva ſua. 
tenants in bal. | | | | 
tivs ſua. R A 
TOW Tully's Caſe. Hill, 6 Will, II. B. R. 
(+) TA Error to reverſe a Fine, tho' in ſiritneſs of Law à Scire 


Error to re- 
verſe a Fine. 


feci being returned againſt the Tonuſecs, is ſufficient ; yet 
fo2 fear of Purchaſozs, and in favour of them, there thall be a 
Seire facias againlt the Tertenants. 


Hardiſty verſus Barny. Hill, 7 Will. III. B. R. 


(3) Ia Judgment be above ten Pears ſtanding, the Plaintiff cannot 

way ſue a Scire facias without Motion i. Court; if under ten, but 

iſſue oo Mo- abOve (even, he cannot have a Scire facias without a Motion at 

on and , fide Bar. Note, Ik after ſich Motion and Judgment revived 

our. bp Scire facias, the Defendant dies befoze Execution, the Plain⸗ 
tiff muſt ſue a new Scire facias, but may have it without Po⸗ 
tion, for the Judgment was revived bekoze. Per Cur. 
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SCIRE FACIAS 9 


Anonymus. Trin. 8 Will. III. B. R. 


N C. B. there is but one Scire facias, and upon Nihil returned ( 
Execution. In the King's Bench there are two Scire facias's Rule for fa 


and two Nibils returned, and heretofore both were ſued out toge: enen 


ther by making the Teſte. of the Second as if the Firff were re: : facia,, 
turned; but now the Court made a Rule that both ſhould not be 

ſued out together, but the Firſt ſhowld be duly returned befoze the 
Second ſhould be ſued out, and that the Second ſhould be teſted 

the Day of the Return of the Firff. 


Lugg verſus Goodwin. Mich. 10 Will. II. B. P. 


A Scire facias upon a Judgment againſt the pzincipal Defen: " (43 - 

\ dant was, in bac parte. Et per Holt E. J. on ſearch of 48 1. 
Pꝛecedents; Where it is againſt the Defendant htmſelf, it ould 7.77, and Bail 
be in hac parte; Where againſt the Batl, in ea parte, and this 
will reconcile the Pꝛecedents. $i! 


Anonymus. Trin. 11 Will. III. B. R. 


Capias ad ſatisfaciendum againſt the Pintipal in ozder to (66 
charge the Bail muſt lie fer Days exchuſibe in the She. 8 
riff's Office, but there is no ſet Time fo2 a Scire facias: Same mu lie e 
5 


Rule laid down Mich. 10 W. 3. B. R. But a Scire facias againſt che Sheri 


Ball mult lie a convenient Time, and the Gtft Scire facias may be ese om 


antedated even in Term-time, per Clarke Secondary, Sed per Time. 
_ C. J. It cannot be antedated where it iſſues by Rule of 
ourt 


+ 


Goodwin verſus Peck. Mich. 11 Will. III. B. R. 


DE firſf Scire facias was teſfed the 24th Dap of Oktober, (7 ) 
and returnable the 31ſt Day of October, the Alias was teſted —_—— 
the ſame Day, returnable the 7th Dap 8f November. Shower ob: tween Te of 
jetted, there ought to be fifteen Days ercluſive between the Teſte ft rh 
of the firſt and Return of the laſt: But the Court held, that here fue. 
being fifteen Days incluſive, 'twas very well, and the Pꝛaciſers 6 
agreed it. Vide 2 Jones 228. | 


Proctot 


SCIRE FAC TAS 


(8) 
Seire facias 
lies on a 
Judgment in 
Ejectment. 


facias lay in 
perſonal A- 
ctions before 
Weſt. 2. 


„ * 10 
Scire facias 
againſt Bail 


fo}. 
Whether Scire 


Proctor werſus Johnſon. Taſ. 1 3 Will. III. B. R. 


Ma Judgment in Ejetment in C. B. a Scire facias was 
bzought againſt the caſual Ejeckoz, ſuggeſting, that ſince 
the Judgment A. and B. ingreſſi ſunt & modo tenent. And on 
Demurrer, Judgment given quod haberet Execution, and upon this 
Award of Execution a Mrit of Erroz was bꝛought in B. R. where 
the Dbjefion was, That a Scire facias lap not on a Judgment in 
Ejetment, koꝛ at Common Law it lap only in real Adqions; and 
the Statute gives it only in perſonal. Vide: 2 Inſt. 469. Et per 
Holt C. J. iſt, At Common Law there was a Scire facias on a 
Judgment in real and mir 'd Actions: It lay on a Judgment in 
- Aﬀliſe, fo2 the Land was bound by the Recovery, which was a 
good Title, and there was no other Way to execute the Judg⸗ 
ment upon change | of Parties, as there was in Caſe of 
Judgment ko; Debt oꝛ Damages, where Debt lay on the Judg- 
eee er Bf 31.339. 
2dly, The Scire facias may either be general againſt all Terte- 
nants, 02 againſt the Tertenants, naming them. 
3dly, That Strangers may falſify, but thoſe that claim under 
the Judgment are eſtopped and bound by the Judgment. | 


Withers verſus Harris. Mich. 1 Ann. B. R. (Vide this 
Caſe, Title Ejectment, pl. 11.) 


T was ſaid by Holt C. J. J am not ſatisfied with the Opinion 
of mp Lozd Coke on Weſt. 2. that at Common Law no Scire 
facias lay on a Judgment in a perſonal Acton, till Weſt. 2. fo 
the Moꝛds ſive alia quæcunqʒ irrotulata came after contractus and 
_ conventiones, and therefoze cannot be conſtrued of Judgments, 
but the Law has been otherwiſe taken, and J muſt ſubmit; tis 
plain it lay on a Judgment in Annuity. 


Shuttle verſus Wood. Mich. 2 Ann. B. R. 


Na Recognizance taken in B. R. the Scire facias muſt be 
brought in Middleſex ; fo2 the Recognizances there are not 


| | io B. R. muſt Obligatozy by the Caption, but by their being entered of Recozd 


be brought 
in Middleſex, 
and not elſe» 
where. 


in the Court: So'tis of Debt: But on a Recognizance in C. B. 
the Scire facias may be laid in the County where the Caption was, 
02 in Middleſex where tis filed ; fo2 tis a Recoꝛd by the Caption and 
becomes immediately obligatozy, and therefoze may be bꝛought 
there; and tis alſo filed at Weſtminſter in C. B. and there re⸗ 
mains of Recozd. Vide All. 12. 1 Cro. 312. Hob. 195. | 

2 | | Adams 


c ren 2. one — . ˙ TT TO Ione Ira * 22. — — 


$CIAE EAS 
7 * | „ E W A 1.8 

Adams and Tertenauts of Savage. Mich. 3 Ann. B. R. 
A £2 9pniſhiſratoy, bought. a Scire facias on a Judghient retro (77) j 
vered by his Jitteftate agaitiſt EI. and the UWrit was general 72mm ö 
fgaiiiſt ſich as were Tetiants of the Land ok H. at the Time of rere pas 1 
the Judgment. The Sheriff returned ſeveral Tertenants warned; * join | 
among the teſt one A. ſeifed of a Meſſunge and ok a Yano! called wich ves ö 
D. The Tenants appear, and all Join in this Plea, viz. That o gde part 9 
J. S. is ſtifed of the Freehold of the Kran: of D, & petunt Jadi- oa. 
eium de brevi, & quod breve ill. caſſetur. Et per Curiam, The 1 
Plea was hetd ill; and relolbeee ng i 
if, That the Tettenants cannot jaln in this Plea, becauſe . 


they are ſeveratly returned, one fo2 one part, and another fo2 ang- 


2dly; This is pleading a Non-cenure, by Jwplication ag to Where 1. 
e Mano of D. Noto in a. Scire 106 of a. Judgment in Debt, 5:97.72 
ant can 


oe | | | ; - leaded gene- \ 
' any perſonal Afton, the Defenr not plead Non-tenure — er ſe. (| 


generally, becauſe tis contrary to the Return of the Sheriff, but y 


he may plead a ſpecial Non-tenure in ſuch Cale; and lo the Law : 
is nom after long and great. Difficulty ſettled, 3 Cro. 872; ; 
8 E. + 19 9 H. 5 11. Bt in a, Scire facias fo2 Execution in i 
a rent Action, the Defendants may plead g general Non-tenure ; 0 
becauſe their Freehold, which is much favolired in Law, is in x 
queſtion : . 


3dly,' The Tertenants in this Cale may plead there be other 
Tertenants not named in the lame County, and pꝛay Judgment 
ik they ought to anſwer; quouſque the others be ſummoned, but \ 
ought not to pꝛap, quod . breve caſſetur; fo? the Court ought 1 
never to abate the TArit, but where the JPlaintif, can have a bet⸗ | 
ter tit; othcrwiſe if the Writ had been particular in naming; 
the Cenants. Vide 2 Saund, Jeffreyſon verſus Dawſon, d good 


zetkdeſt: 10 they ſeemed, to doubt, whether, the Tertenants 
other 


cpu pech ther” N not warned in another Countv j 
and the htek Jullice cited Owen 104. that Tenant .fo2 Pears 
may be a good Tenant to plead in Bar to a Scire facias to a per- 


ſonal Aion where Damages are tecovered, but not in a real 
Acton. Vide Co. Ent. 705. 624. f Cro. 506. Cro. El. 740. 
2 Sautd: 8. Palni, 241. 2 Ro. Rep. 33. 


1 


52 5 CIRE FACIAS. 


— 


Ball verſus Manucaptors of Ruſſel. Trin. 4 Ann. B. R. 


(12) CIRE FACIAS againſt Bail, ſetting fozth, quod cum que- 
—— 8 rens recuperaſſet againſt. one Ruſſel, and the Defendants de- 
zance of Bail venerunt plegii, that he ſhould either pay vel ſe reddere priſonæ 
— mareſc. Mareſchal. noſtræ. The Defendant pꝛaped Oyer of the 
the Defen= Retcognizance; and that was, That he ſhould pay, vel ſe reddere, 
dent did not priſonæ Mareſchalli Mareſchalſiæ Dominz Reginz coram ipſa Re- 


>. gina, quo lecto & audit. the Defendant pleaded, that there was no 


der Priſone 


Mar. Mareſch. Capias ad ſatisfaciend. returned againſt the Pꝛincipal; the Plaintiff 
= luii- replied there was a Capias ad ſatisfaciend. and ſet it out; the De- 
; fendant demurred 2 Jt was objefted by Pengelly, That the Oyer gi- 
ven was defefive,not ſhewing of what Term the Recognizance was, 
ſo that it did not appear to warrant the Scire facias, oz that it is 
what the Scire facias is bzought upon: That the Capias ſet fo2th 
appears to have but four Days between the Teſte and Return, and 
that there is no Bꝛeach aligned by the Scire facias, fo2 the Render 
by the Recognitzance ought to be to the Marchal of the King's 
Bench Pꝛiſon; but the Bꝛeach is, That he did not render him- 
ſelf Priſonæ Mareſchalli Mareſchalſiæ noſtræ, which is the Pꝛi⸗ 
ſon of the Palace. Vide 10 Co. 68. b. Theſ. Br. 233. N. Br. 25 1. 
J. 5 E. 3. c. 8. and Spelm. Gloſſ. in hoc verbo. To this it was 

anſwered and reſolved by the Court: 
iff, That tho' the Oyer be imperfef, pet there is no Uartance 
between the Scire facias and Recognizance, and ſince they agree 
together, the Recognizance is a ſufficient Gꝛound foz the Scire 
facias; but the Defendant ſhould not have gone on, but inſiſted 
| upon his Cant of Oyer. 
Fighe Days 2Dlp, There ought to be eight Days between the Teſte and 
1 Return of the Capias ad ſatisfaciendum àgainſt the Pꝛincipal, by 
Tee and Re- the Praltice and Courſe of the Court; and if the Defendants had 
re of copias Moved fo2 the Jrregularity, the Court would have helped them: 
- a; But in Point of Law, the Pzoceſs of this Court may be re- 
Principel in tutrnable de die in diem, eſpecially into Middleſex ; and therefoze 
order to they ſhall not take Advantage of this which is but an Jrregula- 

Bail. rity, upon Demurrer. 

3dly, All other Marſhalſeas were derived from the Earl Par⸗ 
ſhal of England, and the Barthal of the Houtſhold is never ſtyled 
Mareſchallus Mareſchalſiæ noſtræ; and this being a Scire facias 
on a Recogntzance of Bail taken here, the Barſhal here muſt be 


intended the Marchal of this Court, Judicium pro quer-. 


1 | Attwood 


— 


. 2 NWELE os —_— 4 
— 


— — 
3 


Attwood verſus Burr. Paſ. 5 Ann. B. R. 


Writ of Erroz was bzought upon the Award of Exe⸗ (3) 

cution on a Scire facias againſt Bail, and thereupon the 184 . 
Recow of the Judgment againſt the Pꝛincipal was alſo returned: :g:iod Bzi!, 
Jt was aligned fo2 Erroz, that the Scire facias was ſued out — 
and pzoſecuted by J. S. his Attomey, but no Warrant of Attomep nf . 
entered of Recozw. It was anſwered, That J. S. appears to have toraey. 
been the Attozney in the pꝛincipal Cauſe, aud in that to have had 
a Warrant, but the Court reverſed the Judgment; fo2 the Re- 
cod againſt the Pꝛincipal need not have been certified upon this 
Ulrit of Erroz, and the Suit againſt the Pꝛincipal was another 
diſtint Suit; therefoze there ought to be a particular Warrant » 
of Attomey fo2 this Scire facias againſt the Bail, and this War: 
rant ought to be entered, not befoze the TUrit ſued, fo2 any Body 
may ſue out the Scire facias ; but npon the Return thereof, fo2 then 
the Suit commences. | 


Anonymus. Paſ. 5 Ann. B. R. 


N the Cale ok the King there need not be any Scire facias dftet (1 
the Pear. 


Vol. II. | Ce Service 


FOTRE FACTS a 


— 
n 


Service by 
doing Suit to 
the Court of 
a Manor 
twice a Year. 


Service and Suit. 


Tomkins verſus Crocker. Paſ. 2 Ann. B. R. 


N Replevio, the Defendant made Conuſance fo2 Fealtp, 
Bent, and Suit of Court, and the Suit of Court was laid 
to be Suit to the Court of a Manoz twice a Pear: The 
Plaintiff confefing.a Tenure by Fealty and Rent, travevſop 

the Tenure by Fealty and Rent and Suit to the Court of the 
Yano? twice a Year. The Jury found there was but one Free- 
holder Tenant of the Panoz, and that Time out of Mind an 
ancient Court had been held befoze the Steward, and that ſeverat 
Freeholders, Tenants, did Suit to it, and that the Plaintiff held 
by the Service of doing Snit ad Cur. Man. præd. bis in anno apud 
Man. przd. M2. Raymond objcited, That the Court found by the 
Jury, is not the Court claimed by the Conuſance ; fo2 curia Manerii 
is the Court-Baron, which is incident of common Right, and 
therefoze no Title need be made fo2 it, nay it cannot be pꝛeſcribed 
fo2 ; whereas this Court here found is a ſpecial cuſtomary Court, 
fo2 which he ought to make Title in his Conuſance, and not a 
curia Manerii. Vide 1 Inſt. 58. 2 Inſt. 99. 1 Inſt. 268, Noy 20. 
Et per Holt C. J. and Powell J. As a Court of Pie-powders may 
be to hold Plea of Things out of the Market, and yet is a Court 
of Pie-powders; ſo may a Court of a Yanoz be moze than a 
Court fo2 Suito2s every thꝛee TUeeks, and pet be a Court of a 
Manoz: There map be a Manoz Court to be held befoze the 
Steward bis in anno. Vide 1 Leon. 316. And it is to enquire 
of Arrearages of Rents and Services: And the Suit to ſuch 


Court ſhall be intended by Reſervation befoze the Statute of 


Quia emptores terr'. Vide 12 H. 7. 18. One that is not reſiant 
map be bound to do Suit real; fo2 it ſhall be intended a Suit- 
Service reſerved on creating the Tenure : And the Court held in 
the pꝛincipal Caſe, That the Suit ſet fo2th in the Conuſance was 
erpzeſly found by the Special Ger dig. 
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Seſſions General and Quarter. 


The Caſe of the Pariſh of King-Langley. Trin. 
11 Will. III. B. R. | 


Motion was made to quaſh an Ower of Seſſſons, be- (i) 
cauſe the Juſfices had adjourned the Appeal from one oped was 
Seſſions to another, and la the Determination upon the fan bum 
Appeal was not at the next Quarter⸗Seſions: Sed non Quarter Seſ- 

allocatur: Fox the Appeal muſt be lodged at the next Quarter ⸗ on to vo. 
— * 3 'pet when it is lodged, the Juſtices may adjourn it. 
er 1. c 


Inter the Pariſbes of Linficld and Battle. Paſ. x Ann. B. R. 


\APTION ok an Inditkment at Seftons was, Seſſio tent. (2) 
viceſimo & viceſimo octavo die Julii, '&c. Et per Holt C. J. Seher can- 
It is naught, fo2 tho' a Seſliongs may adjourn krom one Day to ed s fitting 
another, and lo t by Adjournment, vet it muſt not appear in a chree Days 


Lump, as ſitting thꝛee Days together, but diſtinitly. together. 


Domina Regina verſus Savin. Paſ. 2 Ann. B. R. 
A* Odder ok Seflons was made, that the Clerk ok the (3) 
{A Peace should proſecute an Indiäment of Barretry found Seon cn. 
againſt J. S. and that the Charge be aliowed out of the County Order to pro- 
Stock. Note, By 43 Eliz. c. 2. The Juſtices have Power to ſecure an — 
diſpoſe of the Surplus to charitable Ales; upon which Clauſe it abe County 
was offered to maintain this Dmer : But the Court ſaid this wag stock. 
not to take Place out of the Surplus, but out of the oziginal 
Stock; beſides, a Gift ol Lands to raiſe Money to pꝛoſecute Df- 


fenders, would not be good as a charitable Ale. 


* 2 " _'s = ans 


(4) 


(s) 


Seſſions may 
alter and ſec 
aſide their 
own Orders 
the ſame Seſ- 
ſions. 


tho' it was dzawn up, yet it was ſo far in the Breaſt and Power 
2 


Seſſions General and Quarter. 


Anonymus. Mich. 2 Ann. B. R. 


HEN a Statute gives a Penalty to be recovered befoze 
Y Juffices of Peace, and pꝛelcribes no Method, it ought 
to be by Bfll, Per Holt C. J. 


Inter the Inhabitants of St. Andrew's Holborn and 
St. Clement's Danes. Mich. 3 Ann. B. R. 


PON a Certiorari the following Oꝛders were removed in⸗ 

| to B. R. 1ſt, An Ozder made at the General Quarter- 

Sefſtons of Middleſex, 1704. which recited an Appeal made at the 
General Seſſions of the Peace fo2 the ſame County in September, 
1704. by the Pariſh of St. Clement Danes, againſt an Oꝛder of 
two Juſtices, to remove one Mary Gear from St. Andrew's Hol- 
born to St. Clement Danes, as the Place of her laſt legal Set- 
tlement; and that it was thereupon ozdered, That the ſaid Appeal 
ſhould be determined ſuch a Day this Sefſſons, and that the 
Church-wardeng, Nc. of St. Andrew's Holborn ſhould then at⸗ 


tend, and then went on and oꝛdered, That fozaſmuch as it ap- 


peared to the Court upon Dath, That a Copy of the ſaid recited 
Oꝛder was ſerved upon the Church-wardens, 8c. of St. An- 
drew's Holborn; and fo2 that the Church-wardens, &c. of 
St. Andrew's Holborn had neglefed to attend, the Court allows 
the Appeal. 2dly, An Omer which recited, That whereas the 
Church-wardeng, &c. of St. Andrew's Holborn had then patd in 
open Court to the Church-wardens of St. Clement Danes 40 8. 
Coſts allowed to them, becauſe the Church-wardens of St. An- 
drew's Holborn negleded to attend, upon which the Appeal was 
allowed, and the Omer of the two Juſtices vacated; and then 
oꝛdered, That foꝛ good Reaſons ſhewn unto this Court, Jt is 
02dered that the ſaid recited Dzder of this Court made on Mon⸗ 
day laſt, be vacated and Diſcharged, and that the ſaid Appeal be 
rehes:d. 2dly, An Oꝛder ſetting kozth, That upon hearing the 
Appeal ot St. Clement Danes, it not appearing that Mary Gear 
had any legal Settlement in St. Andrew's Holborn, oz elſewhere, 
ſave in St. Clement Danes; this Court doth diſmiſs the ſaid Ap- 
peal, confirm the Oder of the two Juſlices, and ozder the ſain 
Mary Gear to be continued in St. Clement Danes. Mz. Darnel 
moved to quaſh the ſecond and third Ozders; he argued, That 
the Þands of the Court were tied up by the firſt Ozder of Sel⸗ 
ſions ; ſed tota cura contra; and Holt C. J. ſaid, That during 
the Seſſions, the Oder was in the Breaſt of the Court, and 


of 
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of the Court, that by the ſecond Dder it ceaſed to be a Reco2d. 
The Court at the Old Baily have altered and ſet aſide their Judg- 
ments ten Times the ſame Sefſlons; where Judgment de pain 
fort & dure has been given, the Court Have after let him in to 
plead, and after upon his Trial he has been convicked, and has 
had another Judgment againſt him to be hanged; So it is of 
Judgments here; which during the ſame Term are in the B2eaſt 
of the Judges; but then he ſaid, they ought to ſet the firſt Oꝛder 
wholly aſide, and have entered up the third Oꝛder as the only ©2- 
der; fo2 the Effect of the Court's ſetting aſide of the firſt Oꝛder 
is, That it ceaſes to be an Oder, and conſequently ought not to 
be returned to us as an Oꝛder vacated by another ©wer, but it 


Gould have been annulled and made nothing: As in this Court we 


cannot enter up one Judgment upon Recod, and then enter a Vacat 
of that, and then enter a contrary one: The Seſſions as well as the 
Term is but one Day in Law. But the Matter was referred to 
the thꝛee puiſne Judges, & fic quievit. 


The Caſe of Foxham Tithing in Com. Wilts. Hill. 
3 Ann. B. R. 


A Juſtice of Peace was Surveyo2 of the Highway, and a * 40 . 
Patter which concerned his Dffice coming in queſtion at the dns quits 
Seſſſons, he joined in making the Oder, and his Name was put b=caul: ic 
in the Caption. Et per Holt C. J. Jt ought not to be; as if an — fs 
Action be bzought by the Chief Juſtice of the Common Pleas in giccs named 
the Court of Common Pleas, the Placita muſt be coram Ed'ro, is the Style 
Nevill Mil. & Sociis ſuis, and not coram Thoma Trevor, &c. and * Court. 


it was quaſhed. 


Inter the Inhabitants of the Pariſhes of South Cadbury 
and Braddon in Com. Somerſet. Mich. 9 Ann. B. R. 


Nan Appeal to the Seſſtons the Court diſcharged the firſt (7) 
Ozder, and now My. Earl moved to ſet aſide the Oder of ud wor k 

Diſcharge, becauſe the Juſtices do not ſay whether they diſcharge it forch tde 
ko Foun, 02 on the Merits ; fo2 if it was fo2 Foꝛm, the Pariſh is . 
not bound, but if on the Merits, the Pariſh in conſequence is ment. 
hereby diſcharged fo2 ever. Et per Cur. 1ſt, The Juſtices are 
not bound to expzeſs the Reaſon of their Judgment in the Judg⸗ 
ment, nozmo2? than other Courts, and ik it was otherwiſe held 
in the ſite Chief Juſtice's Time, it paſt without due Conſidera- 
tion. The Reaſon of their Judgment mull be colle#ed from the 
Recozd; as where Judgment is arreſted upon an inſufficient In⸗ 


d{iment, a 
Jf 
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I the Sefffotis reverſe the firſt Dberz and that being re- 
moved appears to be good, this Court mut intend it was re- 
verſed on the Merits, and affirm the Oder of Senons. 
Ie the Stfſſons reverſe the firſt Oder, and that being removed, 
ben mw = — — wy intend it was reberfev fo2 Foꝛm, 
and affitm the Ower of Reverſal. I e 
So if the Seliviis atürm the firſt Dider, and that appeurs to 
be good, we mut affirm the Der of Sefffons. 6 bg 
But it the firſt Der appears bad and the Seffions diem ſt. 


this Cont muſt reverſe tt, becauſe'ft appears naught. 


PLS - — <> na” „ ˙ 1 „ „„ > 


 SHERIFFS 


Dominus Rex Wifi Dis, Bill, 13 Will ttt. B. R. 


Sheriff may / 


rake Bail. 
Bond on an 
Attachment 
of Contempt, 
but the Pro- 
ſecutor may 
refuſe to ac- 
cept it. 


leert ts _ 3 . , 8 ' | 

; \ A WS tas talen upon an Attachment ko a Contempt 
| die veneris prox poſt Craſtin. Sanctæ Trin', und the She⸗ 
riff took a Bnil⸗ Bond koꝛ his Appearatice, aud luffered 
| him to be at large: Daws would not appear, the She⸗ 
riff was amerced. The Pꝛolecutoꝛ refuſed to accept the Aſſign⸗ 
ment ok the Ball Bond; and kaymond moped, That farther 
Amertlaments might de ſfaped, and that the Pyoſectito2 might ac- 


tept of the Bail ⸗Bond, which was but in 40 J. und the Pꝛotecutoꝛ 


thought it too little : Pe urged, the Sheriff was bound by the 
Statute to bail and let him at large, and cannot ſeize him aftcr the 
Return; he has done all he can, and ought not to be amerced fox 


not doing moꝛe than he can. No Acklon Hes againſt him in ſuch 
ale, there ought foz the ſame Reaſon to be no Amerciament: 
The Court agreed, That a Bail-Bond may be taken on an At- 
tachment, but ſaid they could not oblige the Plaintiff to accept 


the Ball⸗Bond, it might be'infufficient ; ik it was, the Sheriff 
might thank himſelf ; ik it beſufficient, he may by luing the Ball⸗ 
Bond, re imbur ſe himte n. mn 


Statutes in Geweral, and the Ex- 
poſition thereof. 


Rex & Regina v#f45 Bartow. 5 W. & M. B. R. 


NDICTMENT on 


at wa 2. C. 12. againſt Church-war- 


1 
dens and Overſeer ndt int © a Rite to ke amburſe Where aStx 
the Conſtables: ton was tüßen, That the Stature Thing of 
onl9 pics tt in the tht Poe to do ſo bþ ye + 20 may, 8c. Poblick N. 

but does ** tequite the 


df it ks ü Ac e Omillioh ture, Be 18, 
of which they are panne: Sed or the tur; kb where a /-/!. 
Steile ben the dong ok a Thi my - Tifffice 0? the 
ED e the BRA Id ht us he wi 

ay on⸗ 
true, in whe, he is comnpeitable 16 to ds. 


Bennet verſus Talbot. Hill. 8 Will. III. B. R. Vide Tithe « +1 - 
DOcclaration, pl. 2. pag. 212. 


Mills verſus Wilkits, Hil. 2 Adi B. K 


"PRESPASS fo2 taking ſeveral Shins from th Plaintiff: (3) 
The Oekendant as an Officer ; juſtified 1 g e . Sec 
about Tanning, and let fo2th the Title of the Ack „ miſtaking. d bur if fer our 
Wow, by which it varied from the true Title, and averred the 1 
Skins were not dꝛeſled accozding to the Intent of the Statute; 

to which it was demurred, becauſe no ſuch Aﬀ as is here let fo2th. 

Vide Cro. Car. 232. 3 Keb. 648. On the other Side it was an⸗ 

fwered, That the Title is no part of the Ac; that old Statutes 

have no Title, and the Opinion of Hale C. Baron was. cited. 

Hard. 1 Vide Hut. 56. Hob. 310. 11 Co. 33. 4 loſt. 345. 

Holt C. J. The Title is not a material Part, neither is it ne. 

ceſſary to Te it fozth ; but yet it is a Name given by the Bakers, 

and therefoze you muſt deſcribe it acco2dingly if pon will deſcribe 

it by its Title; and they denied the Opinion of my Lozd Hale, 

ſaying, Jt was a ſudden Opinion. Judgment fo? the Plaintiff. 


Statutes; 


Statutes, and the Expoſition 
thereof. 


Hobbs qui tam verſus Young. Trin. 3 W. & M. B. R. 
Intr. Hill. 1 W. & M. Rot. 129. 


Exercifng » EBT on 5 Eliz. fo; uſing the Trade of a Clothwozker, 
Trade by 3 not being bzought up an Appzentice ; upon Nil debet 


withſn the the Jury found, - That the Defendant wag a Turky- 
Stat. 5 Elis. Merchant, and expozted TUoollen-Manufature into 


| Turky, and that he imploped Clothiers that had ſerved Appzen⸗ 
= YL ticeſhip to wozk the Clothes in his own Houſe, at his own 
; E Charge, and with his own Materials, which he ſent into Turky 
; as Yerchandize, but that the Defendant never ſerved an Appzen⸗ 
. ticeſhip, Per Cur'. iſt, The Defendant is the Trader in this 
; Caſe, and the Perſon that ererciſes the Trade, becauſe he im- 
ploys the reſt, who wozk but as his Servants, and the Loſs and 
Gain is to be his. | 
2dly, This is a Trading within the Statute; becauſe the 
Cloth is not confined to the Uſe of his own Family, but vended 
out fo2 the ſake of Commerce, and whether the Utterance be in 
England 02 in Turky, is not material. 
3dly, That he that hath not ſerved an Appꝛenticeſhip is by 
this Statute reſtrained to wozk as a Trader, either by himſelf 
or others; fo; the Intent of this At is to annex the Benefit of 
Trade to ſuch as underwent the Hardſhip of Learning it, thereby 
to encourage Labour in Youth : And few would undergo the 
Trouble of being Appꝛentices, if they might employ others to 
wozk fo? them. | | | t | 

-  qthly, This is a negative Stafute, and no one ſhall ererciſe a 
Trade againſt it, unleſs by Uertue of a Cuſtom, as the Widows 
of Tradeſmen, who by Cuſtom carry on the Trade of their 
Husbands, which the Court held not within the Statute. Hutt. 
132. Noy 5. 1 Saund. 312. 2 Bulſt. 191. Cro. Car. 516. | 
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Dominus Rex werſus Paris Slaughter. Hill, «4 
Will. III. B. R. 


RODERICK mowed ts quaſh an Judtament pn 4 Eliz. c. 4. (23 
em uſing the Trade of a Fellmonger, uot having been Ui fa, deset 
Appeentice ſeven Pears; he urged, That this was 8 Bulinels re- ch rye; 
quired no Skill, foz it was amp to pail the Woot from the Bd. ene eg 
De cited 1 Cro. 499. Inkozmation fa exerciũng the Trade of a 5 Eliz. not 
Demp deter reverſed. One Paſ. 4 Jac. 2. fol exreiſing the Tiade quiſe-d, be, 
of a Wootcomber, quachen. Of a Pipping-monger vewercad. Sed c be, Tide 
per Holt C. J. If in the Judi#ment it be averted to be @ Trade ic che Time 
at the Time of making the Statute, we will net quath it; fg2 a ing che 
whether it was a Trade then oz no, 02 whether any Shin be xe- 
quiſtte to the Exerciſe of it, is Batter of Fai moper fv the 
Trial of a Jury: And there are many Trades mithm the general 
Wozds and Equity of that AT, hefides thoſe that are mentigned 
therein. The Cale of a Coſtermonger is not yet determined, 
and the Caſe of an Upholſterer 2 Bulſt. 186. is not Law, The 
Court would not quaſh it. 


Domina Regina verſas Harper. Trin. 4 Ann. B. K. 


nnn uſing the Trade of a Merchant Tapis „„. 
contrary to the Statute 5 Eliz. Serjeant Broderick moped to Trade is 2. 
quath it, becauſe tis not a Trade within the @tatute. Qualhed ver d ro be « 
Niſi. Some Days after 932. Eyre moved to qualh an Indifiment Tide 2: che 
againſt Corniſh, fo! uſing the Trade of a Seamſtreſs, not having a, cbe 
ſerved as Appzentice ; and the Court refuſed, hecouſe it was (et Coen cannor 
fozth in the Jndifnient to be a Trade in England at the Time of ichn © 
making the At; wherein the Wows are, Any Craft, Myſtery or 
Occupation now uſed. So that if this Ttade of a Seatnſtreſs 
be not within the Ac, the Defendant would have the Advantage 
of it upon the Trial. But as to Harper's Caſe, which . Eyre 
put them in mind of, the Court ſeemed to think a Berchant- 
Tayloz was Nonſenſe and unintelligible, they did not know what 
a Berchant-Tayloz meant, and ſo it differed; It is a good Ex⸗ 
feption that it is not averred in the Jndi&metit, That the Trade 
theretn mentioned was a Trade at the Time of making the Sta- 
tute. Domina Regina verſus Corniſh, eodem terming: | 
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612 Statutes, and the Expoſition thereof. 
| ! 1 - . Billings verſus Eads. Mich, 4 Ann. B. R. 
WS *RESPASS and Special Uerdi found; the Caſe was, 9 
Emmy . Sentleman had a Coach and Harneſs of his own, and 


and Coach- Fave an Jnn-holder 1001. per Annum to find him a Pair of 

* Hozſes and a Coachman: And the Queſtion was, TUhether he 

Licence. could do this without a Licence, to keep a Packney⸗Coach, upon 

8 & 6 W. & M. c. 222 Et per Cur, Tho in the Beginning of 

the licenſing Clauſe, ſet. 3. and in the pꝛohibiting Clauſe, 

ſet. 5. Hackney-Coach o2 Coach-Hozfes are mentioned in the 

Disjuniive, yet that muſt be underſtood of Coach-Hozſes to be 

uſed with a Hatkney-Coach, becauſe all other P2oviſions in the 

AF, 'viz. the Mumber, the Fine, the Rent, and the whole Re: 

] 5 - venue reſerved, fs confined to Packney⸗Coaches; and the Party 

| cannot fozfeit, but where the Commiſſioners may licence; and 
tis an Ad of Reſtraint, Judgment fo2 the Dekendant. 


of 


16 Anonymus. Mich. 4 Ann. B. K. 


3 -- Warrant ok Attomey fo2 entring up a Judgment was 

Sade ens. LX woitten upon a Paper, which likewiſe contained a Bond, 

F AR. and had only one Stamp, whereas by the Ad concerning 
| * Stamp⸗Duties it ought to have two Stamps: Judgment was 
i entered up by Uertue of this TUarrant. And now it was moved, 


| | | That the Judgment and Execution might be ſet aſide koz this 

| Cauſe. Sed per Cure. There. may be reaſon to refuſe ſuch a 

| . "Warrant ok 'Attomey in Evidence, but no reaſon to make all 
doid; koz there is nothing in the Ack that impozts that. 


Dunn qui tam verſus Hinchdy. Paſ. 5 Ann. B. R. 
(6) -FNEBT upon the Statute 10 W. 3. c. 2. fo2 twelve Dozen of 
Debs. for e 5 Buttons, made de ligno tantum in Imitation of, &c. The 
e Juty found the Buttons were all Wood but the Shanks, which 
were Bals, and that they were made in Imitation, &c. and that 
there were Buttons made de ligno tantum, & c. Weld ſaid, That 
now it appeared the Statute was applicable and might have its 
Effect upon other Buttons, and that a Penal Lam was to be 
conſtrued ſfrixly and not by Intendment. Vide 2 Inſt. 199. Plo. 
47. a. But the Court reſolved they were pꝛohibited by the Ac; 

02 the Shank is no part of the Button, but added to faſten it: 
And if Buttons thus made in Imitation, &c. by having a baſs 
Shank added, ſhould be out of the Ac, it would be in every Bo- 
dy's Power to evade it. Adjudged, 

4 Domina 


Statutes of Hue and Cry. =. 613 


Domina Regina verſes Maddox. Paſ. 5 Ann B. K. 


P Cur'. Upon Jnditments on the Statute 5 Eliz. in Ebi⸗ Ele 
dence we allow following the Trade fo2 ſeven Bears to be e ee 
ſufficient without any binding, this being a hard Law. 


Statutes of Hue and Cry. 


Aſcomb ans T, he Hundred of Speltiolm. Mick, 
2 W. & M. B. R. faer. Hill t. Rot. 90 1. 
N Ation was bzought by the Malter, koz the Robbery of, ( ** 1 
A. and B. his Servants : The Juty found the ſpecial Kr 4 2 
7 Batter, and that B. was a Quaker and would not che Gb. 
take the Oath, viz. That he knew none of the Nob⸗ not ſue. 
bers. Et per Cur. 1, The Wafter may ſue fog the Robberp 
of his Servant, and the Dath ol the Servant is ſumcient. 
lp, The Servant map alſo ſue, koꝛ he had the Poſſeſton. Servant 
3dly, Ik the Servant be robbed in the Paeſence of the Matter, robb'd of his 
the aſter muſt ſue, and the Oath of the Maſter is ſufficient. — 4 
Sty. 156. But if the Servant was robbed out of the Walfet's der may fue. 
Preſence, the Servant muſt ſwear. 4thly, As to B. who refuſey 
to ſwear, the Þund2ed is not liable; fox the Statute of Eliz. was 
made in Favour of the Hundzed to prevent Eonfedetacy ann 
Combination between the Thieves and the Party tobbed, any | 
*twas the Baſter's Folly to imploy ſuch a Servant; 


Combs verſus The Hundred of Bradley. Paſ. 5 & 
W. & M. B. K TON 


rvant 
II an Axon againff the Hundzed, the Plaintiff declared that he Merz dle 
was poſſeſſed ut de bonis furs propriis, &c. The Jury: fotmy ney p may have 
— a Servant, 8 vi robbed upon the Lan fe * 
2 undted 


yy 


Statutes of Hue and Cry. 


of 201. ok his Paſter's Money, and 20s. of his own. Et per 
Cur. The Action well lies by the Servant, koz the Boney is 
his, and he is poſſeſſed ut de bonis propriis againſt all, and in 
reſpeck of all but him that hath the very Right: Jf a Servant 
be robbed of his Baſter's Goods, he may maintain an Appeal of 
Robbery, 23-1 ! 


Dowly verſus The Hundred of Odium. Mich. 
6 Will. III. B. R. 


(3) N an Affon upon the Statute of Þue and Cry, a Uerdi# was 
Declaration 1 fo2 the Plaintiff ; and M2. Clark moved in Arreſt of Judg- 
bosch the ment, That it appeared the Dath was taken befoze a Juſtice of 
Orth to be Peate of the County, and not a Juſtice inhabiting within the 
| _— Hundzed, accozding to 27 Eliz. But the Court held it good not- 

peace of the withſtanding that, ko: the Statute of Winton ſays no ſuch 
Hundred. Thing, and 27 Eliz. does it only by Tay of Diredion, and the 

Declaration had been good tho' it had not ſhewn an Oath taken 
befoze any Juſtice at all, 5 | 8 | 


Cowper werſus The Hundred of Baſingſtoke. Hill. 
5 1 Ann. B. R. 


Aale dune I Debt on the Statute of 'Hue and Cry, a Special Aerdid 
Hoes re 1 was found; That the Plaintiff was travelling in the Highway 
A. and Goods in the Pundzed ok Michael-River, where he was let upon and 
eaken in B- Carried into the Hundzed of Baſingſtoke, and robbed in a Copſe 
able. in the Highway of this Hundzed: The Queſtion was, Which 
- - Huadzed ſhould be liable? And it was adjudged, That the Hun- 
Ded of Baſingſtoke ſhould, fox there the Robbery was committed, 
and not befoze; and if theſe had been two Counties, tis certain 

the Jndi#ment of [Robbery muſt have been bought in the later 

where the Goods were taken, and not in the firſt where the Af: 

ſault was made: "Alſo the Pundzed is not ltable foz not pzevent- 

ing the Robbery, but koz not taking the Robbers ; fo2 if they 

are taken, the Hundꝛed is-ercuſed. Vide Hutt. 125. Goldsb. 86. 

Jt was objefed, That the Taking, &c. ſhould relate to the Al⸗ 

ſault, and ſo it was a Robbery ab initio, like the Caſe of Mur- 

der, where 'tis certain there ſhall be a Relation to the Stroke, 

How Murder which was the Cauſe. Jn Anſwer to which the Court took this 
pay + en Diverſity, As to Foxfeitures there ſhall be a Relation to the firſt 
C.auſe; ſo if there be a Pardon of the Stroke, it ſhall diſcharge 
the Murder; but after the Stroke, ik one knowing thereof re- 
teipes him, oz it a Conſtable arreſts him and lets him go, the 
Beteiver is not acceſſary to Felony, no2 the Conſtable a Felon ; 
1233 it 2 | * 3 _ fo 


— 


Bubſidies, Taxes, and Cuſtoms. ; "OY 


fo2 it is not a Felony till Death enſue. 1r H. 4. 12. b. Otherwiſe 
as to collateral Purpoſes; fo2 if the Stroke and Death are laid 
at different Days, and the Jndi#ment concludes Et fic murdra- 
vit die & loco of the Stroke, it is naught ; but the Day and 
Place of his dying is well. 4 Co. 41. Plowd. 401. But here the 
Aſſault is not a neceſſary efficient Cauſe of the Robbery, as a 
Stroke in Yurder is; therefoze there is no relation in this Caſe, 
becauſe no Neceſſity, Jt was objefed, TUhat if one be taken in 
the Hundzed of A. and carried into the Hundzed of B. into a 
Þoule there, viz. a Manſion-houſe, and robbed, oz taken in the 
Day-time in A. and carried to B. and there robbed in the Night, 
hail there be no Remedy? And the Court ſaid thoſe Caſes were 
not pꝛovided fo2 by the Statute. Adjudged per Holt & totam 
Cur. Alſo he ſaid as to the Aſſault's being in the Coppice, That 
it was not neceſſary the Robbery ſhould be in the Highway to 
charge the Pundzed. 


Subſidies, Taxes, and Cuſtoms. | 


Brewſter verſus Kitchell. Hill. 9 Will. III. B. R Vide 
the State and Reſolution of this Caſe, Title Covenant, 
pl. 4. pag. 198. . "M 


Taxcs in ge- 


That the wozd Tares generally ſpoken with reference to ea 


J. the Debate ok this Cale it was laid down by Holt C. . 


a Freehold, oz where the ſubjeck Matter will bear it, ſhall pecliomen- 

= be intended parliamentary - Tares propter excellentiam, _ 
34 H. 8. Quinzin 9. But there be other Tares not parltamen- 
tary, as Repair of Churches, Commiſſion of Sewers; fo2 any 
Jmpoſition which takes away part of his Goods oz Rent, is a 
Tar. 2 loſt. 532. Os: | 

The ancient Way of Taxing was byTenths and Fikteenths then Diffrent | 
by Subſidies, after that by Royal Aids; at laſt by a Pound⸗Rate: 71, and 
The koꝛmer were alt on the Perſon o2 perſonal Eſtate, and were when incro- 

much the lame Thing: The later was upon Rents and — duced. 

| en 


5 Subſidies, Taxes, and Cuſtoms. 5 


Tenths and Fifteenths were the moſt ancient. Vide Spelman ver- 
bo Quindecima. Jn 8 Ed. 3. a Qaluation was made on all the 
Towns in England, and returned into the Exchequer, which be: 
tame the ſtanding Mealure fo? taring. 2 Inſt. 76, 77. From this 
when a Tax was given, the Dfficers of the Erchequer could eaſi- 
ly compute what each Town was to be charged with, and what 
it came to. Vide 11 H. 4. 35. 36 Bro. Quinz. 9. 
_ Thr firſt Subſidy was in and by 32 H. 8. ca. 50. which was a 
Tax upon the Perſon fo2 his Lands and Goods, payable by the 
Party where he lived. This continued till 15 Car. 1. | 
The Alﬀeflinent 02 Tax, accowding to a Pound-Rate, came in 
17 Car. 1. In theſe Aſſeſſments there was a Clauſe to impower 
the Tenant to dedut: So it wag in 1642, 1644, 1649. And 
then, and upon this Account it was, that in Convepanceg 
7 came to be p2ovided, that there ſhould be no Deducion fo2 
ares. | | 
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Trowell verſus Ellford. Trin. 5 Ann. B. R. 


(2) RESPASS againft the Collet#o2s of the Land-Tar ; the 
— ** Caſe was, That the Plaintiff lived in Middleſex, but er: 
Land- Tex PCrciſed and followed the Buſineſs of a Fadtoz in Smithfield ; and 
—_ * the Queſtion was, TUhether the Commiſſioners of Middleſex 
carries on bis Where be lived, could tar him as living fn Middleſex, o; he ſhould 
Employment. be taxed by the Commiſſianers of London as following his Bu- 

ſinefs fn Smithfield? And Holt C. J. held, That the Afton lap, 
and that he was not tarable by the Commiſſioners of Middleſex; 
fo by the very Mods of the AF, he is to be tared in the Place 
where his Dffice is exerciſed: Cæteri Juſtic. contra, foꝛ this is not 
an Dice which is local, but an Implopment which is perſonal, 
and the Perſon is tatable. where: he lines; and the armative 


Mods of the Aft are direfozy : He is tarable in either Place. 


Robinſon verſus Stephens Mich- 8 Ann, In Canc. 


w..2.) H one covenants tu pay an Aunuity o J. S. the Covenantoz 
ſhall be de- . chall not dedut fax Taxes, fo2 tho Charge is on the Perſon of 
 duftion for the Covenantoz, and not the Land; ſe if H. having a Term 
Anoviry, and fo Years, - deviſes am Inmiey to. J. 8. aud his peirs, there can 
where not. be: ng dedudton fox Taxen, fog tze Tem ko Peues is no other- 
wiſe chargeable with it, than as it is part of the-pevſonat Eſtate; 

foo it cannot be faid: to (ſus ous of'the'Torm, when in Point of 
Duration it map continue mach longer: So if H. grants an 
Annuity to J. S. and after ward ſecuten it out of a real Eſtate, 

there hall be no Dedattfon ko Cares; fo2 the ſubſequent Secu⸗ 

7 1 | rity 


go <4 
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rity cannot leſſen the Effet of his koꝛmer Grant, which in its 
Creation was Tax-free, Per Cowper Low Chancelloz, at. his 
Houſe, 

Paul verſus Shaw. Hill. 8 Ang. In Cam? Scacc' 
SSUMPSIT fo 500l. received to the Ce of the Plaintiff,  ( + ) 

on Non Aſſumpſit a ſpecial Clerdi# was found, That der Bar, 

King Charles I. gave to J. S. and his Heirs, the Duty of Pꝛilage on Gr 

of all TUines impozted, to hold diſcharged of all Aids and — 


Taxes; and the Queſtion was, TAlhether the Sꝛanter ſhould pay i, chargeable 
Tunnage fe? this upon 9 & 10 W. 3? Note, The Duty of Tun- wich ocher 


Duties charg- 


nage was firſt impoſed per 12 Car. 2. c. 4. viz. 41. 10s. on all % d. 
French ine, then comes 1 Jac. 2. c. 3. and impoſes 8 J. per fam: Goods 
Tun on French Wine, with a Clauſe, that the Gzantee of Pyt- xÞi'- in che 
ſage ſhould pay the Duty; then comes 7 & 8 W. 3. c. 20. which Hands 
impoſes 25 l. per Tun; after that comes 9 & 10 Wi. 3. c. 23. 
which impoſes over and above, a Duty of 41. 108. to be levied 
accoꝛding as it was by 12 Car. 2. And it was adjudged in the Ex- 
chequer, that the Gzantee ſhould not pay this Duty of Tunnage: 
Upon this Erro2 was bzought 3 and it was ſaid fo2 the Ozantee, 
That this was an ancient Royal Revenue, that if the Crown 
now held it, Tunnage could not be due, the Queen could not pay 
a Duty of Tunnage out ok her own Paiſage ; that the Gꝛantee 
claimed under the Crown and ought to have the lame Puvilege 
and Exemption, the rather becauſe it was granted with this im⸗ 
munity. But per Trevor C. J. and ſeven other Judges in the 
Erchcquer-Chamber, it was anſwered and reſolved, That Im⸗ 
mediately on Jmpoztation, this Duty ok Tunnage attached upon 
the Mine, and the Gꝛantee receives whatever part he takes fo? 
Pꝛiſage charged with the Duty; and this muſt be pꝛelumed to be 
the Intent of the Law; fo2 it cannot be imagined the Law meant 
to raiſe this Duty on the People to enrich a pzivate Yan, which 
would be the Effeck, if he map habe his Pꝛilage Cuſtom-free t 
And the Gzantce paid the Tunnage impoſed by all koꝛmer Laws. 

As to the Reaſons on the other Side, they anſwered, Ik ÞPui- 
ſage had remained in the Crown, it could not have paid by rea- 
ſon of the Unity of Poſſeſſion, it being abſurd, that the Queen 
ſhould be chargeable with a Duty to her ſelf; but this Exemption 
is only perſonal, and the Duty revives when Pꝛilage comes to a 
Subjeck, who map pay the Duty to the Crown, as where a Par⸗ 
ſon leaſes his Glebe, And as to the Covenant o2 Clauſe of Dil⸗ 
charge in the G2ant, that could only extend to the Tunnage then 
in being, which he; tho Ring, had Himſelf, and not to what he 
had not, but might be given to his Succeſſozs. And the Judg- 
ment was reverſey; | itn; 
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Symonds verſus Cadmore. Hill. 4 & 5 W. & M. B. R. (3 
Rot. 743. Vide this Caſe, Title Fines, pl. 3. pag. 338. 


Machil verſus Clark. Trin. 1 Ann. B. R. Intr. In B. R. 
Paſ. 12 Will. III. Rot. 34a. 


EN ANT in Tail covenanted to ſtand ſeiſed to the Ale () 
of himſelf fo2 Life, Remainder to John his eldeſt Son 25mm b 
in Tail, and afterwards (ſuffered a Common Recovery Til to fand 
with ſingle Goucher, wherein he was Tenant to the arte ch: 
Przcipe: And the firſt Queſtion was, What Operation the Co- fer Lic: Re. 
venant had? Fo? if it made any Alteration in the Eſtate⸗tail, the mainder to A. 
Recovery did not bar; and if it did not, the Recovery any i f ® 
ſingle Aoucher did bar. The Court held the Recovery good and the Remain- 
afrm'd the Judgment; and Holt C. J. delivered the Opinion of fer is wake 
the Court, and gave the Reaſons ko; ft, the Sum of which was, , Dach 
1ſt, That if Tenant in Tail by Covenants to and feiſed, oz 
by Leaſe and Releaſe, 02 Bargain and Sole, conveys to another 
an his Heirs, tis a baſe Fee, not determined no2 determi able 
til the Entry of the Iſſue; fo2 befode the Statute de donis, he 
had a Fee-ſtmple; and the Statute does not alter the Nature of 
the Eſtate, but reſtrain the Power of Alienation ; and therefo2e 
as he might befoze the Statute, ſo he may fince ; the Statute 
only makes it voidable. 
2dly, De has the whole Eſtate in him, and therefoze muſt be Bargtinee of 
able to deveſt it, and lo he ſaid was Seymour's Caſe in Point, 3 pa 


ail Has a 


viz. Tenant fn Tail bargained and ſold, the Bargainee has a de⸗ d-ccngibls 


ſcendible Fee. This Caſe he held koz Law, but dented the Caſe ba. 
of Took and Glaſcow, 1 Saund. 260. and likewiſe Litt. F. 612. if 
it be taken literally. | Big 
3dly, This apprars from 3 Coke 84. I Tenant in Tail Whi Con. 
grants a Rent, Avvowſon, Sec. tis not void as to their Iſſues, Funes 
but voldable; fo? if he bought a Formedon, the Defendant wap Fail are de: 
plead a {Uartanty, Vide Winch 5. Bridg. this is fill mote —- = i 
9 from the common Cale, rn Tenant in Tail makes . im? © 
ol. II. e A * 
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a Leaſe not warranted by the Statute, tis not void as to the 
Iſſue, but voidable ; and Tenant in Tail map exchange with a 
Tenant in Fee, in which Caſe a Fee is given and taken without 
Livery : Ergo, Tenant in Tail may alſo by Covenant to ſtand 
ſeiſed, Ik Tenant in Tail by Leaſe and Releale, by Bargain 
and Sale, o2 by Covenant to ſtand ſeiſed, convey to another and 
his Heirs, the Eſtate-tail is not in Abeyance, but in the Alieneeg, 
fo2 the Law puts nothing in Abeyance, but of neceſſity; and tis 
not in the Tenant in Tall, fo2 he cannot bzing Taſte, &c. Vide 
Hob. 339. Yelv.51. 1 Leon. 110. 1 And. 191. 3 Cro. 895. But 
he held that the pꝛelent Conveyance did pzoduce no Alteration in 
the Eftate-tail, becauſe the Eſtate ' in Remainder was to com- 
mence after his Death ; and took this difference, 

Jf Tenant in Tail make a future Leaſe fo2 Pears, which by 
Poſſibility may be to commence during the Life of Tenant in 
Tail, it is not void, but voidable as to the Jflue. | 

But if it be a future Leaſe to commence after the Death of 
Tenant in Tail, tis merely void in its Creation; fo2 tis not to 
commence till the Title of. the Jſſue commences, and that is an 
elder Title concurring with it; and ik the Law ſhould make it 
otherwiſe than void, the Law would make him a Treſpaſſer. Vide 
Dy. 279. Pl. 7. 2 Cro. 565. | 
Tenantin So in Covenant, if one Covenant to ſtand ſeiſed to the Ale 
'Tail cove- ok A. and his Heirs, oz to the Uſe of A. fo: Life, Remainder to 
ſciſed ro the B. in Fee, the Covenant is not void, but puts the Eſtate-tail 
Uſe of A. and gt of the Covenantoꝛ. | | 
his Heirs, or But ik Tenant in Tail covenant to ſtand ſeiſed to the Uſe of 
wich Remain- A. und his Heirs after his Death, tis void. 
d-rs, irde- So it is in the Caſe at Bar, Tenant in Tail covenants to 
date. toll; land ſeiſed to the Ale of himſelf fo: Life, Remainder to J. 8. 
otherwiſe if and his Peirs; fo2 the Remainder is to take Effet after his 
che nev Vi® Death, when by his Death the Title of the Illue commences, and 
fect fer his the Covenant as to the Eſtate ko; Life to himſelf is void in this 
Vents. Caſe, becauſe here is no tranſmutation of Poſſeſſion ; ſuch Cove⸗ 

nant is in any Caſe only good in reſpet of the Remainders, and 
ſince the Remainders are void, the Covenant and the firſt Eſtate 


3 are likewtſe void. 8 
. ( 3.) | | 
urrenaer to 
A. for Life, Idle verſus Coke. Paſ. 4 Ann. B. R. 
RET ro | 
A. an E 


e ernie H. Seiſed in Fee of a Copyhold, - ſurrendered the ſame 
„ .to the Ale of himſelf fo: Life, and after that to Va- 
and Aſſigns ; lentine his Son and Alice his Wife, pro & durante termino 
and for Ren vitarum ſuarum naturalium & hæred. & aſſignat. prædict. Valen- 
Iſſue to A. tini & Aliciæ. Et pro defectu talis exitus, Co the Uſe of him- 


des eie ſelf and his Heirs: And it was held per totam Curiam. 
and his Wife. 1 - iſt, 


7 * + K 
1. — * * 


— 4 —— 


4ſt, That a Limitation ok Uſes in a Copyhold Surtender muſt 
be conſirued by the ſame Rules, and in the ſame manner as ik kt 
were a Limitation in a Deed ok Feoffment, oz anp other Con⸗ 


© 


veyance at Common Law; and that the Intent of the Party ig gage 

not ſufficient as in a Mill, fo2 the Statute 21 H. 8. leaves the e Convoy. 

Ceftato} at Liberty to expꝛels his Intent as he pleaſes ; but the une et Com- 

Common Law ties tip Convepunces to ſet Fon and ſer Wows. 225 
20ly, In a Gift in Tail it muſt be Umtted of what Body the 1? * Gift in 

Iſſue is to come; ſo as it map appear by etpzeſs Tows, o) rr 

foinethtng tantamount oz equivalent ; and therekoze a Gift to H. r boar 

und his Heirs males, o2 a Gift to 13. and his Heirs females, is be are 

not an Eſtate⸗tatl; becauſe it is not ſaid, noz does it appear _ 

whoſe Body they are to tſſue. At Common Law this wenn not 

have been a Fee conditional; and the Statute de donis does not 

create Eſlates Tail, but preſerves them: A Fee at Common 

Law was either ablolute oz reſtramed ; thoſe refieaiticd Fees were 

either reſtrained as to Duration, as a Gitt to A. and his Heirs, 

while ſuch a Houſe ſtood, &c. which was a baſe Fee; oz reftrain- 
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turned info an Eſfate-tail : Ergo, this is a Fee⸗ſimple at Com- ni. 
mon Law, and is ſo at this Day; koꝛ there are Moꝛds to create 
an Eſtate of Inheritance; but none to reſtrain that to, Jfſite oz 
Þeirs to the Body of the Party: But a Gift to a Man and 
the Heirs males of his Body, is an Cſtate-tail; ſo is an Eſtate ry whar 
to Pusband and UUife, & hzredibus de ipſis procreatis, fo; de words Tail, 
iplis is tantamount ; ſo if a Gift be to H. and his Heirs, if hege 
have iſſue of his Body; and if he die without Heirs of his Body, 
the Remainder to himſelf and his Heirs; foz here ts an Inhert⸗ 
tance created, and it is manifeſt he meant Heirs of his Body, 
& voluntas donatoris in Charta doni ſui manifeſtè expreſſa de cæ- 
tero obſervetur, and this is a neceſſary Implication. Jenk. 171. 
5 H. 6. 6. So ik a Gift be to A. & hæredibus ſuis fi hæredes de 
carne ſua habuerit, & fi nullos hæredes de Carne ſd habuerit, 
Remainder to the Oono2: So if Lands be given to A. & fi con- 
tingat ipſum abire fine hæredibus de corpore ſao, Remainder to 
the Donoz, is an Eſtate-tafl, per Holt C. J. tho' not given to 
him and his Heirs. Quzre. | „ 
Zdly, They agreed Beresford's Eaſe, viz. A Feoffment to To 3 nd cs 
the Ale of A. fo: Life, Remainder to B. and the Heirs males of h f 
the ſaid B. lawfully begotten, and fo2 want of ſuch Iſſue lawfully fury be. 
begotten, to, &c. to be an Eſtate-tail; fo2 of che ſaid B. ig de 1 
dicto B. 02 ex dicto B. which is luſftient to denote ex quo cor- Gr beer 1 
pore; fo ik it were in Latin, remanere prædict. B. & hæredibus Tail. 
de dicto B. o ex dicto B. But if it were in Latin remanere dicto 
B. & hæredibus ſuis, o2 Hæredibus ipſſus & pro defectu talis exitus, 
Remainder over; it had been no Eftate-tail, 5 

Vol. II. Et 2 athid; 


be after Im- 


— c—__ 
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Athly, Jt was agreed per Holt C. J. Powys and Powell Ju- 

ſtices, That Valentine and Alice had a Fee-ſimple, and not an 

Eſtate tail, becauſe the Wozws, & pro defectu talis exitus impoꝛt 

nothing ok their dying without Jſſue; it is not ſaid pro defectu 

talis exitus de corporibus dict. Valentini & Aliciæ, o2 de prædict. 

Valentino & Alicia, but generally, whereas every Heir is the JC- 

ſue of ſome Body. Ik there had been particular Cows ex- 

p2eſs'd, as if they die without Heirs of their two Bodies, there 

might be reaſon to turn the expꝛels Eſtate of Fee-ſimple raiſed 

into Tail, which cannot be altered upon a bare Implication, the 

rather in this Caſe, becauſe of the Wow Aſſigns ; fo2 an Eſfate- 

tail is not an allignable Eſtate. 7 Co. 40. Litt. Rep. 344. 1 Cro. 

363. 3 Cro. 478. Plowd. 541. 3 Leon. 5. Hob. 32, 37. Aſſ. 15. 

1 Cro. 366. 2 Sid. 41. Gould J. contra, becauſe the Intent of the 

o equal to Party was to create an Eſtate⸗tail, and the Wow of in Engliſh 
Lats, ts equaland tantamount to de oz ex in Latin. 


Tender and Refuſal, Amends, &c. 


Giles verſus Hart. Mich. 9 Will. III. B. R 


(1) j NDEBITATUS ASSUMPSIT and Quantum meruit, 
a, and that being requeſted at ſuch a Day and Place, the De- 
Tender and fendant refuſed to pay: The Defendant pleaded, That at 
mr ; _ ſuch a Day befoze the Requeſt, he tendered, and the Plain⸗ 
wich a Tas tiff refuſed ; and that afterwards he was always ready and tenders 
:-mp pri, the Money into Court: Plaintiff demurred, becauſe the Oefen- 
which c-5"2 dant had imparled, and becauſe it is not pleadable in an Aſſump- 
ſit, and becauſe here was no Anſwer to the ſpecial Requeſf, Et 
per Holt C.J. Where the Agreement ts to pay at a certain Time, 
Tender at that Time, and always ready, is a good Plea; but where 
the Money is due and payable immediately by the Agreement, the 
Party muſt plead tout temps priſt from the Time of the Pꝛomiſe: 
But this cannot be after Jmparlance, fo2 by that it appears he 
was not always ready; otherwiſe if no Jmparlance; then 2 | 

i 5 mig 


parlance. 


— 
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might have pleaded tout temps priſt notwithſtanding the ſpecial 

Requeſt laid in the Declaration, becauſe it was immatertally al- 

{edged there; (o in Debt, tho' the Plaintiff lay a ſpecial Requef, 

the Defendant may plead ſemper paratus, and pꝛay Judgment de 
dampnis : And the Plaintiff may reply a ſpecial Requeſt to ſhew 1, ,jcaing 
the Defendant was not always ready: So in the p2incipal Caſe ; Tender in 
Pet there is a Difference between Debt and Aſſumpſit ; fox in —— 
Debt the Damages are but acceſſary; but in Aſſumpſit are the jodgment 4. 
Pꝛincipal: Therefoze in Debt, the Defendant may plead in bar of 33 = 
the Damages; but in Aſſumplie the Defendant ought to plead al- % dam. 
ways ready, with a Profert in Cur. and demand Judgment de ul- =: 


terioribus dampnis. 


Sweatland verſus Squire. Hill. zo Will III. B. R. 


NDEBITATUS  ASSUMPSIT: The Defendant pleaded « =) 
that befo2e the Aﬀton, viz. Such a Day, he tendered the Sum — ca 

of ſo much Money, and that he was always after ready, and nom 
is ready, and p2ays Judgment de dampnis; Platntiff demurred. Et 
per Cur'. It is not enough that he was always ready ſince the Ten⸗ 
der; the Money was due befoze, and the Neglect of Payment was 
a Delay, a Bꝛeach of Contract and a Cauſe of Action; now here is 
no Damages fo2 that, but thoſe Damages and all that part of 
Time remains unanſwered, in reſpet of which the Plaintiff ought 
to have Judgment. Note, The Counſel fo2 the Defendant ſaid, that racer? not 
Intereſt was due fo2 the Time unanſwered, and Damages would were 
be recobered in reſpe# of that Intereſt. Quod fuit negatum per ger oy are 
Powell J. Intereſt is recovered by Way of Damages, where r<covercd. 
Damages are recovered ratione detentionis debiti ; but not where 
Damages only are recovered. fo2 Intereſt is not recovered occa- 
ſione dampnorum. Judgment pro quer. 


Lancaſhire verſus Killingworth. Trin. 13 Will. III. B. R. 


Covenants at two Days Notice to accept 10001. Stock k Ez}. 
» at any Time within twelve Months, and to pay 2000 1. on —_ _ 
the Transfer; and the Plaintiff ſhews, That on the ſecond Day Refuſe! mat 
of November he gave the Defendant Notice he would be at the de bew. 
Place the Fourth, and that he was there, & obtulic, and that the 
Defendant was there. Per Cur. When both Parties meet at the 
Time and Place, he that pleads a Tender muſt alſo plead a Re: 
fuſal; otherwiſe ſuch a Plea is naught on Demurrer, but good 
after Uerdit, and if the Dekendant be abſent, he muſt ſhew that, 
and alſo that he was at the Time and Place and tendered, Vide 
1 Sid. 31. 17 02 7 E. 3. 11. 2 Saund. 350, Peters & Opie. 


2dlp, 
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If one comes dp, pe that pteads a Tender at the Tune and Place and 0 

nor, the iq; One there 10 receive, muſt them at what Time of the Day he wa 

ſhew when he there, and how long he ſfaid ; fo2 he ought to' Gew that he ha 

8288 _ all that could be done on his Part to accompliſh what 

3 „ er he was bound to do. 6 Co. 14. Yelv. 38. 

| 2 O. 

Mußt dy tin 2dlp, The lan part of the Day is the Time the Lat appoints 

2 foz a Tender, but it muſt be Time enongh defoze Sun let fo? 

cunſtances tranſading the Matter which is tenderer: Vet in the Caſe at 

ſhewn v Bar, wherein there coulp be no Transfer, dut at the Hours of 
the Company, i. e. from ten to twelbe, &c. the Plaſariff muſt 
aver the Tiſage of the Company, and ſhew that he came accow- 
ingly and Oe ſo * 


5 
f 
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Term time, und Computation, 


Anonymus. Mich. to Will. III B. R. 


41 ER Holt C. J. By. Juſtice Twiſden ufed to cite the Bool 
. ng 4- and ſay; they were to hear no Lat the laſt Day of 


Mew verſus Serjeant Goodwin, Trin. 11 Will. III. B. R. 


4253 ASE againſt the Cuſtos Brevium, the Detlaration was de⸗ 
Sandy and livered on Friday Moming and Rules given to plead with- 
competed for {ls four Days, whereas Saturday and Sunday were not furidicel 
Ade to be Days. Et per Cur. We teckon them non juridici as to Matters 
= of to be tranſaded in Court, and therefoze Sundays und Holldays 
are no Days to move in Arreſt of Judgment. Brit as fo Buſt: 
| neſs done out of Court, as Rules to plead within kouft Durs, | 

&c. 5 are reckoned the _ with brher Days. 


4 Si. 


Term-time, and Computation. 625 


Sin Robert Howard's C aſe. Trin. 11 Will. III. B. R. 
At the Sittings at Guildhall. 


A Policy of Aſſurance was made to inſure the Life of Sir Ro- (3) 
bert Howard foz one Pear, from the Day of the Date thereof; II rde of 
the Policy was dated on the 3d Day of September 1697. Sir Ro- 2 year. Ii. 
bert died on the 3d Day of September 1698, about one a Clock in died on the 
the Moming. Et per Holt C. J. In an Ation hereupon it was . Pg 
ruled at the Sittings at Guild-hall: 1ſt, That from the Day of 

the i2ate excludes the Day, but from the Date includes it, ſo that 

the Day ok the Date is excluded. 2dly, That the Law makes no 

Fradton in a Day, yet in this Caſe he dying after the Com- 
mencement, and befoze the end of the laſt Day, the Jnſurer is 

liable, becauſe the Inlurance is fo2 a Pear, and the Pear is not 
compleat till the Day be over: Pet if A. be bon on the third 

Day of September, and on the ſecond Day of September twenty- 

one Pears afterwards he makes his Till, this is a good Ttil.; 

fo2 the Law will make no Frafton of a Day, and by Conſequence 

he was of ge. e * 


Allen verſus Brookbank. Trin. 11 Will. II. B. R. 


PON à Libel in the Spiritual Court 'fo2 Incontinencv, (4) 

the Citation was lerved on the Sunday and fixed on the _ yg 
Church-Ooo02, and that was objecked to be void, becauſe it is a 6xiog on the 
Pꝛoceſs. Vide 22 Car. 2. Holt C. J. That Statute extends not bis ehe Door 
to this Pzoceſs, noz to ſummons at the Church; but only to 
ſuch Pꝛoceſs which may as well be executed at any other Time. 


Lord Bellamont's Caſe. Paf. 12 Will, III. B. R. 


per-Day in the Term, in an Aion againſt the Governoz of 71.5.5" 


New-York, fo; Matter done by him as Sovernoz; and granted, Day. 
becauſe the King defended it. 


T pe Attomey-General moved. koz a Trial at Bar laſt Pa- ( 


Sir Chriſtopher Hales verſus Owen. Trin. 2 Ann. B. R. . 
it! 148 | | at awd © Sunday not 
QUNDAY is not included in the four Daps to move in Arreſt included in 
i of Judgment, but the Defendant muſt have four jurtdical to move in 
FEES F 776 Judgment. 


parker 


— 


626 Term-time, and Computation. 


— 


mn es OO 


Parker verſus Sir William Moor. Hill. 2 Ann. B. R. 


679 NE was taken on a Sunday by Uertue of an Eſcape: 
bo Fong 4 Warrant, and it was held good; fo; one may take another 


Eſcape-War- un @ Sunday upon freſh Purluit, and this is in the Nature of it, 
rant on Sun- thg* It be by a new Method, -fo2 this is no onginal Pzoceſs, but 
Oak the Party is in ſtill upon the old Commitment continued down, 


5 ** " 9 COND RT Ee A 


Harvy verſus Broad. Paſ. 3 Ann. B. R. 


(%% 4 Writ of Enquiry was- returnable tres Trin. which was 
Sund-y, Weir £ N Sunday, and the Writ was-erecuted on the the 14th, and 
of Enquiry that was Monday, which was kept as the Effoin-Day, but was 
rhen ceturn- a Day after tres Trin. A Crit of Erro: was dzought. Et per 


able, execu- 
ted Monda ; C ur- b | 

Eon. itt d /Werit may be erecuted the Day it is returnable but not 

after. 2dly, The Court may take Notice of this judictally, and 

Court takes there needs no TUrit of Erroz, and no Alignment of this fo; Er. : 
| — er ro2 on the Reco. So 5 Co. 45. the Court took Notice that the : 
q] tation of Teſte of the TUrit of Covenant was after the Return. Vide 
il ime. Oo. Ent. 250. Mo. $71. and Plowden, Fiſh and Brocket's Caſe, 

| the Court took Notice the Pꝛoclamation of a Fine was on a 


Sunday. 3dly, There was ho Differente between moveable any 
ti immoveable Feaſts; fo2 the moveable Calculation foꝛ Eaſter 
| was made by the Council of Nice, but received in England and 

; made part of the Kalendar, which is eſtabliſhed by the Law of 
England: Therefoze; whether the Feaſt be moveable oz fimove- 
able, oꝛ whether the Computation is by the Dap of the Month oz 
the Day of the Meek, viz. Die Lunz prox. poſt tres, &c. as tis 
in judicial Pꝛoceedings, we have the ſame Law and the ſame 
Rule, and the Courk cannot but ſee and take Notice of what ap- 
pears to them. Vide 1 Cro. 53. 1 Lev. 196. 1 Sid. 301. Plowd. 


As. Py > 
dt nn Mk at CE ee AAA Ha ets ab hs 
gry : 


265, 266. b. Ro. 524. Dy. 181. Pl. 52. 21 Hl. 6. 13. Pl. 4. 3 Cro. 
1 227. Lat. 118. 2 Cro. 506, 348. 1 Jon. 301. Stat. de Anno Biſ- 
I ſentili. Harvey venſus Broad. The Judgment was reverted, 

lf Davies verſus Salter, Mich. 3 Ann, B. R. 


8 108 2. a A TWrit of Enquiry was returnable tres ſeptiman. Trin. which 
*. Ades Sunday the 13th of june, ad the Uirit appeared to 
be. trecuted the x4th of June. Judgment pro quer. and Ex- 

ro? bꝛought; and Eyre urged, That the Court could not take 
Maotice of the Days of the Bonth. 1 Cro. 275. Yelv. 140. 
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TRAVERSE. 


1 Ro. 595. Sed non allocatur; then he urged, That Sunday — 


ought not to be reckoned, but Mondap in lieu of it. Vide Br. c. 5. 
2 Cro. 16. 1 Cro. 11. Et per Holt C. J. Jf Sunday happen to 
be the 4to die poſt, the Holding of the Term muſt of Neceſſity 
go over till Monday. So if Sunday happens to be the Eſloin⸗ 
Day: And as to the Relation of Judgment, where the Eloin⸗ 


Dap is a Sunday, the Judgment can only relate to the firſt judi⸗ 


cial Day. All Quinden. Octab. &c. are incluſive : Here us enter 
die Lunz, &c. and that is incluſive: In C. B. they enter a die 
Lune, &c. and yet that is incluſive too: But in the principal 
Cale there is no Meceſſity; the Writ might. have been executed 
ſoqner, oz returned at another Day. | 125 


TRAVERSE. 


Young verſus Ruddle. Mich. 7 Will. ILL B. R 


sSSUMPSIT and Quantum meruit: The Defendant 
- pleaded he gave the Plaintiff a Beaver-Hat in Satil⸗ 
faition of the Pꝛomiſes, and the Plaintiff accepted it 


in Satisfaition z ta which it was demurred, iſt, Jt was urged, 
That this could nat be pleaded. in Satisfaition-.of the Pꝛomiſes, 
but ſhould have been of the Damages, like Neal's Caſe, Yel. 192. 
Jn Debt upon an Dbligation, the Defendant pleaded a Load of 


(1) 
Aſſumpſit, Si. 
tis faction 
pleaded. Iſſue 


nin Satisfation : The Plaintiff Proteſtando, That he cken upon 
did not give it in Satisfaition, traverſes, That he accepted it 


the Accep- 
tance, god 


Lime given in Satisfation-of the Obligation, and it was held na 


Plea, fox it ought ta be pleaded in Bar of the Money due by the 
Condition, Sed per Cur'. 4 Releaſe of the Condition would 
have been no Bar to Debt on the Obligation, but a Releaſe of 
the Hꝛomiſe in the Caſe at Bar had been a good Plea. 2dly, Jt 
was urged, That this Traverſe. was naught, foy if the Gift in 
Datisfa&ion. be admitted, his Acceptance will not be material. 
Et per Holt C. J. The Acceptance is matertał as well as the 
Gift; to plead a Gift- without chewing the other received it, 
would be naught; either is traverſable, Vide Hob. 178. Et per 

Vol. II. 1 3 Koke- 


l 
44 
4 


a TRAVERS E 


Rokeby J. The Gift is neither admitted noꝛ confeſſed in this Caſe 
by the Plaintiff, - becauſe there is a Proteſtando to the Gift, ſo 
that it doth not appear here was any Receipt at all. 


bullen verſus Benſon. Mich. 10 Will. ILL B. b. 


13 Debt on a Bond, the Plainti declared, quod Def. 20 die 
e dere Novembr. conceſſit ſe teneri, &c. & profert in Cur. ſcriptum 
| where fur. prædict. geren. dat. eiſdem die & anno. Defendant pleads, That 
— i was fitſt- delivered 30 die November. & non antea, and ſhews 
Uoſed before the CUrit, on which he was in Cuſtody, was returnable quinden, 
be can con- Martini, ſo that the Bond was taken after the Return of the 
Count. Writ, and then relies on the Statute of H. 6. The Plaintiff de- 
murred and had Judgment; and the Court agreed that mere 
Matter of Suppoſal is not traverſable, no moze is Matter alledg⸗ 
ed out of due Time, no moze is Matter immaterially alledged : 
But they held the 2oth Day of November an expꝛeſs Allegation ; 
and that the Defendant's Plea had made it material, fo2 the Ua- 
lidity of the Bond turned wholly upon the Day of the Delivery; 
upon which reaſon the Defendant ſhould have traverſed its Deli 
very on the ꝛ;th. And the Court held the non antea was no Tra- 
verſe, becauſe tis that which cannot be reſted upon, but the Par⸗ 
ty muſt diſcloſe farther Matter befoze he comes to conclude, Ci⸗ 
ted Yelv. 138. 2 Cro. 263. 5 H. 7. 26. 2 Keb. 108. 1 Sid. 300. 
Yelv. 31. But Holt C.J. (aid, That that Caſe of H. 7. came 

not up to this Cale. 


Chance verſus Weedon. Mich. 13 WII III. B. R. 


13) "RESPASS for 200 -Buthels of Salt : The Defendant 

— {a ſets fozth the A# fo2 laying a Duty on Salt 10 W. z. that 
good Repli- it was put on Board to be expozted, not being weighed, Ae. that 
carzoo.c0.* he was an Officer, Sc. and ſeizev'it ; the Plaintiff replied De in- 
* the Com- jurĩa ſua propria abſq; tali eauſaʒ the Defendant demurred. Et 
4 Holt C. J. There the Delendant juſtifies by Uertue of an 
tute. ru. quthozity by the Common Law, as a Conſtable by Arreſt fo2 
Breaking of the Peace, under Pꝛoceſs of the Admiralty,” &c. de 

1njuria ſua propria is a good Replication; ſo it is, and by the 

ſame Reaſon, when one -juftifies by an Aithozity of an Ad of 
Parliament, fo? being a general Law, the Statute can be no part 

of the Iſſue. Vide 16 H. 9, 2. 5 H. 7. 6. Co. Ent. 643. A Juſtifi⸗ 

cation upon the Statute de malefactoribus in parcis, and a like 
Replication ; as foꝛ the Caſe in Crogat's' Caſe ot Waſte, and en⸗ 

ter pur View. Holt C. J. ſaid it od on a particular-Reaſon : 

Alſo — Court held 5 Plea n, becauſe it was not ſhewed _ 


* 


TRAVELSE, an 


ſazt of Salt this was, ay-ſalt, Pit-ſalt, White-ſalt, c. fo; 
the Statute does not extend to all. Judgment pro quer'. 


| Haywood verſus Davies, & 4. Mich. 1 Ann. B. R. (4) 
Vide this Caſe, Title Abatement, Pl. 10. pag. 4. | 


W 


HERE a Traverſe ought to conclude to the Country, 
and where with an Averment. | 


White verſus Bodinam. Paſ. 3 Ann. B. R. | 


1 ESS EE fo2 Pears bzings Covenant againſt the Leſſoz, de- ; ; » | 
, Claring upon a Demiſe and Covenant to2 quiet Enjoymens, e be l 
and aſſigns ko Bzeach, that the Leſſoz did enter upon him and 55 . oufed | 
ouſt him of the Pꝛemiſſes: The Defendant pleads, That he enter- „ goes to i 
ed to diſtrain fo2 Rent-arrear, abſque hoc that he oufled him de eve part. j 
præmiſſis. To which the Plaintiff demurred, thinking the Tra- | 
verſe ill, becauſe if he had ouſted him of any part of the Pꝛe⸗ "1 
miſſes, he had a good Cauſe of Afton, therefoze he ſhould have (! 
traverſed abſq; hoc that he ouſted him of the Pꝛemiſſes, o2 of any { 
part thereof. But per Cur. the Plea is well enough in this ly 
Cale, fo2 if the Plaintiff will join Iſſue upon the Matter of the | 
Traverſe, and pꝛove the Duſter of any part, the Jfſue will be fo2 | 
him: And the Court took a Diverſity between pleading the gene⸗ 2 {1 
ral Jſſue, as in Debt, you muſt plead Non debet nec aliquam q 
inde parcellam, and a ſpecial Jſſue as this is, 3 Cro. 83, 84. | 
Dyer 115. Judgment fo2 the Defendant. 


Gilbert verſus Parker. Paſ. 3 Ann. B. R. 


£ 


N Replevin fo2 taking Cattle, the Defendant made Conuſance, 0 (s) n 
that A. his Maſter was ſeiſed of the locus in quo, and per ;,5% $cign 
ejus præcept. he took them Oamage-feſant : Plaintiff replied, gener⸗, Trx- 
that he was ſeiſed of one third Part and put in his Cattle, abſq; e 5 be 
hoc that the ſaid A. was ſole ſeiſed: Co this the Defendant de- is ſole ſeiſed. | 
murred, and Judgment was given againſt him; fo2 the Defen- j 
dant makes Conuſance under his Maſter as ſole ſeiſed, when he ! 
was only Tenant in Common; in which Caſe he-ſhould have | 
pleaded accowing to the Truth, that he was only Cenant in | 
Common, &c. When the Defendant pleads his Baſter was ſeiſed in 
Fee of the Place where, &c. that muſt neceſſarily be underſtood that [ 
he is ſole ſeiſed ; and whatever is neceſſarily underſtood, intended 9 
and implied, is traverſable as much as if it were expꝛeſſed; and 1 
therefoze, tho a Seiſin in Fee be only alledged generally, yet that |! 
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being intended a ſole Seiſin, the Plaintiff may traverſe, abſque 
hoc that he is ſole ſeiſed ; ſince the Plaintiff makes himſelf Te: 
nant in Common with the Defendant, it had not been enough to 
9 he is Tenant in Common without traverſing the ſole 
etlin. | | 
2dly, The Court held he might either traverſe, abſq; hoc 
that he was ſole ſeiſed, 02 that he was ſeiſed modo & forma. 
Hob. 119. 3 Cro. 795. Winch 7. 2 Mod. 6. Dyer 280. of which 
the Court doubted, but ſaid there might be Difference between 
Parceners and Tenants in Common who are ſeiſed per my & 
per tout. Vide 1 E. 4.9. 2 Ven. 228. Hutt. 120. Hob. 72. Mo. 
863. 37 H. 6. 31. Kel. 27. 1 Leon. 78. 32 H.6, 2. 6. 21 E. 4. 65. 


TREASON. 
Rex & Regina * Geary. Mich. 1 W. & M. B. R. 


(1) EARY was attainted of High Treaſon on an Jndit- 
| Artainder of ment, to which he pleaded Guilty. Upon a CTlrit of 
verſed for Erro2 bzought to reverſe this Attainder, the Excep⸗ 
— — E tion taken was, That it did not appear he was asked 
fore Judg- What he had to ſay, why Judgment ſhould not be given again 
meat. him; and all the Pꝛecedents are with an allocutus quid, oz fi 
quid pro ſe dicere habeat, &c. Vide Plowd. 387. Co. Ent. 532. 

Raſt. 455. And the Court held the Exception good, fo2 he might 

have Matter to move in Arreſt of Judgment, oz a Pardon; and 


the Attainder was reverſed. | 


i Tucker's Caſe. Paſ. 5 & 6 W. & M. B. R. 

Jud . | | 4:14 "62s | 

Taises 6. EGINALD TUCKER bought a Ulrit of Erro2 to re- 
| _ 3 verſe an Attainder of High Treaſon, upon an Jndi#ment 
Words contrs Affafnſt him fo2 the Rebellion in Monmouth's Time: The Indick⸗ 


p mores {gc ment was, That the Defendant and another Ligeanciz ſux debi- 
5 . tum 


Indi ment. 


TREASON. 631 


tum minime ponderans, did traiterouſly wage Mar againſt the 
King verum & naturalem Dominum ſuum contra pacem, &c. 

Jt was held, 1ſt, That the Want of the TWiows, contra Li- 
geantiæ ſuæ debitum, ſuppoſing them to be neceſſary, were not 
ſupplied by the firſt Tows, Ligeanciæ ſuæ debitum minime pon- 
derans, &c. fo2 a Ban map not conſider his Duty, and pet may 
not at 02 offend againſt it: And contra Ligeum ſupremum Do- 
minum ſuum, are not now neccfſary, no2 were they anctently 
uſed, Theſe do not poſittvely erpzeſs, but imply only, That the Indi&menes 
Defendant ated againſt his Ailegiance ; and Indickments ſhall not gehe ob 
be made good by Intendments. — 

2dly, TUithout the Duty of Allegiance there can be no Trea⸗ 
ſon, therefoze an alien Enemy cannot commit Treaſon ; an alien 
Amy being here may: That koꝛ Want therefoze of theſe Tlozds, 
the Crime wants a due Deſcription. | 

Tis true, ſome Pꝛecedents of Indickments want the TWows 
Contra Ligeanciæ ſuæ debitum. But to theſe the Chief Juſtice 
ſaid, They were Caſes of Treaſon made by particular Aas of 
Parliament, and not where the Fact was Treaſon in its Nature; 
and that in ſuch Caſe 'twas ſufficient if the Jndi#ment pur ſued 
the Tloꝛds of the Statute, and concluded contra formam Statuti, 
without concluding contra ligeanciæ ſuæ debitum. The Attain⸗ 
der was reverſed. 


Charnock's Caſe. 7 Will. III. Ar the Old-Bally. 


"PM Queſtion was at the Trial, (Uhether Tloꝛds could be 3), 
an Overt-At of Trealon in compaſſing the Death of the ges ſion oc 
King? Foz Hale, Placit. Coron. 13. ſays, CUows are not an Conſulcarion, 
Overt-A# of Treaſon, unleſs ſet down in CUriting. Et per o Pg 
Holt C. J. Looſe Wods ſpoken without relation to any Ack 02 Compatiing 
Pꝛojed, are not Treaſon : But TWows of Perſwaſion to kill the wh 
King, are Dvert-Ais of High Treaſon ; ſo is a Conſulting how © 


to kill the King; ſo if two Men agree together to kill the King; 


koz the bare Imagination and Compaſſing makes the Treaſon, 


and any external A# that is a ſufficient Manikeſtation of that 
Compaſling and Jmagining, is an Dvert-At: It was never yet 
doubted, but to meet and conſult how to kill the King, was an 
Overt-At of High Treaſon. Vide Cro. Car. 117. 


Dominus 
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Wms 


Dominus Rex verſus Walcott. Trin. 7 Will. ll. B. K. 
(4). JA 7 IT of Erroz to reverſe a Judgment againft the Defen. | 
— 42 dant in an Indiament of High Treaſon: The Judg⸗ 4 


verſed for ment was, Quod interiqra extra ventrem trahentur; but theſe 
want of the Tos, in conſpectu ejus & ipſo vivente comburentur, were 
Words % omitted: Jt was agreed, That if this be a neceſſary Part of 
coxſpe#u ej, the Judgment and omitted, the Judgment is erroneous; koꝛ the 
preg one Judgment, in capital Caſes eſpecially, is ſlated, and not arbitra⸗ 1 
e ry; and 'twas held that this was a neceſſary Part; fo2 tho KK 
Death is the Ultimum ſupplicium, yet Death inflided one Way 1 
is moze (ſevere than another, and moze fozmidable; and if this | 
Judgment be right, all other Judgments are wong, fo2 all others I | 
have theſe Wozds, viz. In conſpectu, &c. Vide 1 H. 7. 24. Br. 2 
Coron. 121. Stow's Annals 513. Plowd. 387. Raſt. 545. Staundf, I | 
128. Co. Ent. 422, 423. Harriſon, one of the Regicides, roſe 3 
up and ſtruck his Executioner after his Bowels were cut out, 3 | 
which ſhews the Thing is not impoſſible, tho' that be not very 4 
material: At another Day 'twas inſiſted, That the Recozd below 1 
was right on an Affidavit, that ſwoze, That the Wozds ipſo vi- ! | 
vente were in the Reco2d below, and therefoze it was pzaped, ; | 
That the Clerk of the Peace might attend by Rule, which was : 
granted; and upon his Attendance it appeared upon Eramina- 
tion, That the Pinutes of the Judgment taken and entered upon 
the Recow of the Jnditment had theſe Mozds in; but My, Tur- 
ner, Clerk of the Peace, ſaid, That Sir Robert Sawyer, then b | 
Attomney-Genecral, after the Trial, ſaid, That Uſe was to be b 
made of the Recowd in Ireland, and therefoze examined it befoze I 
it was tranſcribed, and then this Keco2d which is now certified, I | 
Record of Was entered at large; lo that the Queſtion was, which was the 4 | 
Judgm-oc io Recozd? Et per Cur. That which was entered at large is the TT 
fold robe RECOD: Then the Counſel moved it might be amended by the 1 
amended by Pinutes: And Holt C. J. laid, That if it were amendable, they 
ob. Court Could not amend it here; fo2 if a Recow in C. B. be erroneous, 
of Oli. boih. we Cannot amend it here; but upon Diminution alledged here, 
we grant a Certiorari ; but there can be no Diminution alledged 
at the Old- Baily. | | 
 2dlp, He queſtioned much if it were at all amendable, and cited 
Samplſon's Caſe, Jones 421. where the Court were divided, and q 
tis there laid by Kelynge, That there were no Pꝛecedents of any i 
ſuch Amendments: And after the Caſe had been argued ſeveral | 
Times at the Bar, upon the Matter in Law; the Court, Trin. 
8 W. 3. unanimouſly, upon ſolemn Arguments, reverſed the At- 
tainder, fo2 want ok the Wozds, ipſo vivente, oz in conſpectu | 
ejus. | 
5 | Cran- | 
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TEEASON THe 


Cranburn's Caſe. Paſ. 8 Will, III. B. R. 
8 RANB URN, a natural bozn Subject of England, was in- (0 


ditted of High Treaſon contra Ligeanciz ſuæ debitum, It g | 
was objeted, That it ought to be naturalis Ligeanciæ ſuæ debi- Treaſon n. 


tum, 02 contra ſupremum naturalem Dominum ſuum, to diſtin⸗ Ligeti 
guiſh it from that which ts local Allegiance ; foz there are two be e 
ſozts of Allegiance; a natural Allegiance, as that of Subjeitg ; wise if an. 
and a local Allegiance, as that of Strangers reſiding here ; and _ 
this is the Allegiance in the Jndixment mentioned. Sed per Cur'. Allen. 
M an Alien be indicked fo2 Treaſon contra naturalem Dominum 

ſuum, 02 naturalis Ligeanciz ſux debitum, the Defendant may 

give in Evidence that he is an Alien, fo2 the Indickment is re⸗ 

ſtrained to that Species of Allegiance which is not due; but a 

Subjet may be indicked ſo, o2 contra Ligeanciæ ſuæ debitum ; fo2 
Allegtance is the Genus, which being let kozth, all Species are 
compꝛiſed under it. 

The Indidment was, That at ſuch a Time and Place prodi- Ia Iadict. 


ments for 


torie tractaverunt propoſuerunt & conſultaverunt de viis & mo- Compafüng 


dis quomodo Dominum Regem interficerent & conſenſerunt & the King's 
agreaverunt quod quadragint. homines equeſtres ſhould be pꝛo- . 
vided, &c. koꝛ that End. Au Ui er ing firſt laid, 


” 


Jt was objeXed, That here are two diſtind ads of pigh Trea- the Orert- 
ſon, and the later is not laid to be done proditorie. Sed non al- b. 0 f. 


locatur; fo2 by M2. Cowper, the Et makes the CUhole but as one . 
Sentence; at leaſt it conveys the Foꝛce of the TWo2ds in the koꝛmer 
Sentence to this, and makes it partake of them. Et per Holt C. J. 
here is but one Treaſon alledged, viz: Compaſſing the Death of the 
King, and that is ſaid to be proditorie; therefo2e it need not be 
repeated again in ſetting kozth the Overt-Att,  fo2 the Dvert-AT is 

not the Treaſon, but Evidence of the Treaſon. Che Creaſon it 
ſelf lies in Compaſſing, which is an Ai of the Mind. Accozding: 

ly in the Caſe of the Regicides it was agreed, Chat the Indick⸗ 
ment ſhould not be foz killing the King, but ko: Compaſſing and 
Imagining his Death, and that the Killing ſhould be alledged as 

the Dvert-At; fo2 by the Statute the T reaſon: conſiſts in the 
Intention. But ik a diſtinck Treaſon, as that of levping TUar, Ocherwic: 


had been alledged, where the Treaſon conſiſts in the A# and not 5-5 >< 


in the Intention, the Ack muſt have been laid to be done prodito- 33 in the 
rie; fo the At of levying is a-Treaſon, and not an Overt⸗Ac 40. 
of Creaſon 02 bare Matter of Evidence. 

| n 


TCooke's 


—_— —— 


= T9EASON. 


| Cooke's Caſe. 8 Will. III. Ar the Old-Baily. 


(6 N the Jndiament againff Cooke, after the Court was ſate and 
Copy of In- J the Jury called, but not won, Sir Bartholomew Shower of 
o-oecd afrer Counſel foz the Paiſoner made Objettions to the Jndiament, but 
elcading- ft was held right enough; upon that he urged, That then he had 
not had a Copy, and the Paiſoner' could not be tried. Et per 

Cur. By the Wozds of the At he is to demand it, and he has 
it to enable him to plead, and till then is not to plead. In this 
Cale he has pleaded; therefoze this Benefit is waived, and the 
Puloner has admitted he has a Copy, 02 did not think it foz 
his Service to require it, but was able to plead without the help 


Vaughan's Caſe. 


11 pe Defendant was indided foz Treaſon, in adhering to 


for Trafon the King's Enemies, cum pluribus ſubditis Gallicis inimi- 
in leyying cis Domini Regis, and that they did navigate a certain Geſſel, 
War, or «d: called Clancarty, with a Defign to deſtroy the King's Ships. 

£-"* And it was held by Holt C. J. and the other Juſtices at the 


King's Ene- 
mies gene- Trial, That an Jndixment fo2 levying War, o2 adhering to the 
rally, with King's Enemies generally, without ſhewing particular As 02 
particular in. Jiſtances, is not good; fox the Iloꝛds of the Statute are, And 
ances, not thereof be provably attainted by ſome Oyert-Deed, which comes 
boo. after the particulars of Compaſling the King's Death, levying 
Mar, and adhering to the King's Enemies; and it would be 
Uiolence to reſtrain them to the firſt Article only without regard 
to the laſt, to which they are equally conneted; if they are to be 
reſtrained to a ſingle Article, it ought rather to be referred to 
the Article of adhering only. | | 14 
And if it be not a good Indickment without ſpecial Acks, &cc. 
the Queſtfon is, (Uhether thoſe that are alledged ought not to 
be p2oved, and no others? Et per Holt C. J. A diſtinck Overt- 
At cannot be given in Evidence, unleſs it relate to that which is 
alledged, oꝛ conduces to the Pꝛook ok it. But if it conduce to 
pzove an Dvert-At alledged, tis good Edidence; as ik Conſuit- 
ing to kill the King be alledged, any Aﬀings oz Doings in pur⸗ 
ſuance of that Conſultation, may be p2oved ; fo2 it pꝛoves their 
Agreement and Conſent, and is a farther Manikeſtation of the 
At alledged in the Indickment. | 
It was alſo objeed, That in Evidence the Sea-men muff ap- 
pear to be French-men bozn ; fo; if they were Dutch, they are not 
ſubditi Gallici. 
2 2dlp, 
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Adly, That tho' he was ſaid to adhere to the King's Enemies, 

vet it was not ſaid to be againſt the Ring, 

zZdlp, That this was not a ſufficient Att of adhering, without 

fighting, 02 ſome Ac of Hoſtility, Et per Cur. 5 = 
iſt, Ir the States be in Alliance, and the French at Car with Joining with 

us, and certain Dutch-men turn Rebels to the States, and fight <2" 


under Command of the French King, they are Inimici to us, Kiog's Ally, 


and Gallici ſubditi: Foꝛ the French Subjetton makes them French OS 
Subjes in reſpe# of all other Nations but their own; and if mand ten f. 
ſuch cruiſe at Sea, and an Engliſh-man. afliſt them, he is a gem Prince, 
Traitoz but not a Pirate ; foz none are Pirates that at under eee 
the Command of a Sovereign Pintee. = 
2dly, Adhering to the King's Enemies muſt of Neceſſity be Tho! the 


againſt the King; and therefoze ik an Engliſh-man affiſt the fighting be 


French, being at War with us; and fight againft the King of Rial ahh. 
Spain, who is ati Ally of the King of England, this is ,Treaſon, 
as adhering to the King's Enemies againſt the King; fo2 the 
King's Enemies are hereby ſtrengthened and encouraged, and (a 


is within the expzeſs Wows of 25 E. 3. of adhering to the S8 


King's Enemies, and it is ſufficient to alledge the Treaſon in the 
Moꝛds of the Statute. 3 
Zdly, Cruiſing is a ſufficient Overt⸗Ack of Adhering, Comfozt: e is a, 
ing and Aiding; as ik Engliſh- men would lift themſelves and 1 2 
march, this is ſufficient without coming to Battel, and there 
_—_ levving Mar without afual Fighting. Vide Vaughan's 

rial. | 
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is Subſtance. 
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TRESPASS. 


Incledon verſus Burgeks. Mich. 1 W. & M. B. R. Intr. 
Mich. 4 Jac. 2. Rot. 282. | | 


G1 25 A 8585 fo Breaking Entring and Depaſfuring | 
Contr pacem 36 Car. 2. continuando the Depaſturing till 4 Jac. 2. 


contra Pacem Domini Regis nunc, which was K. James 

the Second; this was held naugbt, fo2 then there is 

no contra Pacem to the Treſpaſs tempore Caroli ſecundi, but it 
is omitted, and contra Pacem ig Subſtance. Vide Cro. Car. 325. 


CO II ki ⸗ /uñ 
Hore verſus Chapman. 904 W. & M. B R. 


1 Treſpaſs the Plaintiff declared, Rs vi & armis clavſum 
Nite fregit, and after Uerdit fo2 the Plaintiff, Judgment was 
ere vi & arreſted, fo2 quare is not poſitive but interrogatozy, and much 
ermiz, &c. il. oꝛſe than quod cum. Vide 1 Cro. 420. 2 Cro. 47. 2 Bulſt. 214. 
Godb. 251. FI 400. 1 Sid. 326. 3 Cro. 57. 1 Keb. 377. 


Wildgooſe derſus Kellaway. Trin. 3 * & M. B. R. 
Rot. 268. 


peel 3) Puspass fo2 .bzeaking his Houſe and taking away His 
in Treſpaſs Diſhes ; the Defendant juſtified under a By-Law, but 
without vi & that being ill, the Plaintiff demurred ; but the Defendant took 
Suhl Be. Exception to the Declaration, becauſe it wanted the Wows Vi 
mutter. & Armis; and the Court held it naught on a general Demurrer, 
being an »Omiſſion of the Subſtance; fo2 it alters the Judg- 
ment from a Capiatur to a Miſericordia. Item, Jt belongs to 
the Jurisdition of the ks ts if it be a Treſpaſs with- 

But Vi & Armis. 


4 | Smith 
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Smith verſus Kemp. Trin. 4 W. & M. B. R 


RES PASS Vi & 3 fo? taking Fihes ex 1 Piſca- (4) 
ria ſua. Apon Not guilty pleaded, and Cerdiz fd2 the Tries he 
Plaintiff, 'twas moved in Arreſt of Judgment by Carthew, That in 1iters Pi 
he that had libera Pifcaria, could not maintain Treſpals, and e Ln 2 
compared it to the -Caſe of a Commoner, who could not being 
Treſpaſs fo2 a Treſpaſs done in the Common: That libera Pif- 
caria was not like libera Warrena, fo2 he did allow that he who 


had libera Warrena might bꝛing Treſpaſs againſt any one but H. who hzth 


the Owner of the Soil fo2 Hunting in his kree Warren, 2 Ro. ee bing 
Rep. 55, 111, becauſe libera Warrena was a Liberty to hunt itt Tc<ſp:5: a. 
one's own oz another's G2ound, excluſive ok all others; and that — any, 


this was granted by the King, who is Maſter of all Games: egen 


But libera Piſcaria was only a Freedom of Fiſhing with others, for huating 


and the lame with Communis Piſcaria, and foꝛ this he cited 1 Inſt. bere. 


122. and that ſuch a Gzantee had only a Liberty to take Filh, 


and no Pꝛoperty in them, until taken; and fo pzayed that 
Judgment might be arreſted. _ 

Holt C. J. cited and relied upon the Reg. 95. in Point, where 
there is the ſame TUrit, and likewiſe in F. N. B. 15. C. H. 43 E. 
3. 11. 6. and ſaid there were thꝛee Sozts of Ficheries. 1. Sepa- 
ralis Piſcaria, and there, he who had the Fiſhery, was Owner of 
the Soil, and therefoze tis a good Plea in an Afton bzought by 
him, that it is liberum tenementam of another. 2dlp, Libera H. having li. 
Piſcaria, which is where the Right of Fiſhing is granted to the bath — 
G2antee, and ſuch. Gzantee hath a Pꝛoperty in the Fiſh, and in the vid, 
may bing a poſſeſſozp Aſtion fo2 them, without making any Title. 224 _ 
3dly, Communis Piſcaria, and this was to be reſemble to *** nee 
the Caſe of other Common, and diſallowed the Authoꝛity of 
1 Inſt. 122. Eyre Juftice ſaiv, That he took t In(t. 122. to be 
Law, and that many Judgments and Pꝛecedents were foturben 
upon that Cale, and that Libera, ex vi termini,” diu imply 
Common, which the Chief Juſtice and Dolben denied in Defence 
of the Regiſter. Et nota dict. fuit per Carthew in this Caſe, 

That there were ſeveral Writs there againff Law, particularly 
R. 105. Treſpaſs per Baron and Feme fo2 Aﬀaulting = CUife 
and taking the Gans of the Þusband. \ x0 


Gibbon ee Pepper Paſt 7 will Ul. B R. 


N Treſpaſs and Aſſauit, &. The Defenvant pleaved that he "MLM 

was riding a Hozle in the King's Highway, and that his nun confets 

Pore. * krightened ran away wy him, and that the * the Treſpaſs. 
g 2 an 


TRE SPASS. 


and others were called to, to go out of the Tay, and did not; 
and the Hoxſe ran upon the Plaintiff againſt his Will, &c. The 
Plaintiff demurred and had Judgment; not but if the Defendant 
had pleaded Not guilty, this Matter might have acquitted him 
upon Evidence ; but the Reaſon of their Judgment was, becauſe 
the Defendant juſtified a Treſpaſs, and does not confeſs it; fo; 
if A. beats my Hozſe, by which he runs on another, A. is the 
-- Treſpaſſer, and the Rider is not. And as to Hob. 134. Mo. 864. 
© -  Placito:r192; 1 Brownl. Precedents 188. they differ, fo2 in them a 


© Aſhmcad verſus Ranger. will II. B. R. 


(6) RES PASS was bought by Leſſee of a Copyholder 
Teer 1 do Life, fo2 bꝛeaking his Cloſe and cutting down his 
Copybolder Trees; the Defendant juſtified as Servant to the Earl of Kent, 
for Life, for Lom of the Yano? : The Plaintiff replied, That the Copy- 
by the Lord holder was Tenant: fo2 Life, his Houſe in Decay, and that the 
ofthe Manor, Trees growing on the Land were not ſufficient to repair, &c. 
held ein, Upon Demurrer Holt C. J. held, That 3 Cro. 5. was not Law, 
B. K. and af. and that the Coppholder was Tenant of the Trees as much as 
ſirm d in cm. o the Land; that the Fruit and the Acozns belonged to the Te⸗ 
— 2 nant; and he held, That ik H. has all the Thoꝛns in ſuch a 
Lords. Place foꝛ Eſtovers, he may maintain Treſpaſs againſt any one 

that cuts them, eben his G2zantoz, and in ſuch Caſe need not 
aver that he burnt them. But where H. hath only Eſtovers to 
be taken in ſuch a Mood o2 Place, and the Gꝛantoꝛ cuts the 

., Whole, the Gzantee may maintain Caſe againſt the Gzantoz, but 

not Treſpaſs Vi & Armis; and the whole Court held the Adlon 

muas well maintained by the poſſeſſozy Right which the Plaintiff 

had: The Judgment was affirmed in Cam. Scacc. but reverſed 

in the Houſe of Lows; fo2 the Tenant could not cut the Trees, 

and ik the Loꝛd could not, they muſt rot on the Land; fo2 then 
no Body could, t 


Monkton verſus Paſbley. Hill. x Ann. B. R. 


* 4 A MIS ASS fo2 entring his Cloſe and Þunting ſuth a 
— —4 Day continuando tranſgr. præd. quoad the hunting, diver- 
Cloſe and ſis diebus & vicibus, from the Day of the Treſpaſs alledged till 
> 2 ſuch a Day. Salkeld urged that this appeared not to be conti⸗ 
mene, and nued; that ſome Ads were permanent without Intermiſlon oz 
beld well. Repetition, which pzoperip lie in Continuance, others not. 
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2dly, That ſome Acks terminate in themſelves and cannot be 
repeated, as killing a Dog, when once done it cannot be done 
again; therefoze this cannot be laid with a Continuando. Vide 
1 Lev. 200. 2 Ro. Abr. 549. And as to repeatable Ads, where-ever 
the firſt Treſpaſs is without an Duſter, there every ſeveral Entry 
is a diſtint Treſpaſs and a new Treſpaſs, and not a Continuance 
of the Firſt; fo2 a Releaſe of the Firſt would not diſcharge the 
Second. Vide Cro. Jac. 107. Yelv. 126. | which Holt C. J. de⸗ 
nied] fo2 the Continuance muſt be an{wered as well as the firſt 
AX). But where the firſt Entry is with an Duſter, there every 
other Ack oz Entry during the Duſter is but a Continuance of the 
firſt Treſpaſs, and a Releaſe of the firſt diſcharges all. Vide 
1 Brownl. 223. Cro. El. 210. 1 Lev. 210. Compared with 1 Sid. 
319. and ſo is F. N. Br. 91. b. to be intended. So is 20H.7. 3. 
2 Ri. 3. 15. 21 H. 6. 43. Holt C. J. held, That of Acts that ter- Ads that be- 
minate in themſelves, and once done, cannot be done again, 4c de 
there can be no Continuando, as Hunting and Killing a Hare oz pested, can- 
five Hares, but that ought to be alledged, That diverſis die- arb. =. 
bus & vicibus inter ſuch a Day and ſuch a Day, he killed five 5. 
Hares, 02 cut and carried twenty Trees: And where a Tref: 
paſs is laid in Continuance, that cannot be continued, Excep- 
tion ought to be taken at the Trial, fo2 he ought to recover but 
fo2 one Treſpaſs: The Court held, That Hunting might be 
continued as well as ſpoiling and . conſuming his G$2als, oz cut- 
ting his Gals; and as to the Cale of an Entry and Duſter the 
Court held, That the Plaintiff being ouſted and having made a 
Re-entry, might bzing Treſpaſs, and declare that he entered ſuch 
a Day, continuando, &c. o; that he entered ſuch a Day & diver- 
fis diebus & vicibus between ſuch a Day and ſuch a Day, -And 
the Plaintiff had Judgment. 5 11816 7 


Brook verſus Biſhopp. - HL 1 Arn. B. R. 


RE SPASS Quare Vi & Armis the Defendant on the 2d of _ ( - ) 
April, bzoke and entered his Cloſe, and trod down his dub 30a 
Gaſs, nec non arbores ſuas, viz. 10 Populos & ſubboſcum ſuum ſuch a Num- 
viz. 10 carectatas ſubboſci ſuccidit cepit & aſportavit tranſgreſſi- — Tons 
ones præd. uſq; 27 Aprilis diverſis diebus & vicibus continuando; continued; 
and after Uerdi# and entire Damages, it was reſolved, 1ſt, That bor — 
the Continuance as to the Poplars and Ander woods, was im: {171 be ap. 
poſſible, and could not be. 21 tas v0] plied to what 
2dly, That no part of the Damages ſhall be intended to be gi⸗ — 4 
ven fo2 that, but ſhall be applied to ſuch Treſpaſſes as map be Verdict, 
continued accozding-ta.1 Vent. 363. Continuando tranſgr. pred. -. 
generally, ſhall-onlp refer to ſo much as lies in Continuance; but 
if it be continuando ſuch and ſuch Particulars, and they lie not 
in Continuance, it is naught after Gerdick. - 
Ocœ 
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Joce verſus Mills. Trin. 2 Ann. B. R. 


(9) T4 quare churn ſuum apud D. fregit & duos 
1 vos apud B. pred. in clauſo præd. invent. exiſten. & 
— fy Sum congiod rritici de bonis propriis ipſins adtunc & ibidem 
i dag ad: ſimilit. invent. & exiſten. cepit & aſportavit, &c. The Defen- 
ene. cj: dant pleaded Mot guflty to all but the two Hoxſes, and as to 
bonus propriis them a Diſtrefs fo2 Rent; upon which it was demurred, the J{ſte 
ſs dos ver being found koz the Plaintiff and contingent Damages intirely 
ſhew the Pro. giben on the ers And now the lea being heid an i! 
perty of the led, My. Branthwayte moved in Arreſt of Judgment, That the 
Horſes. Holes were not laid to be the Goods of the Plaintiff; fo? that it 
did not follow that they were the Plaintiff's ane, becauſe 
found on the Plaintiff's Cloſe, Vide 2 Cro. 46. Yelv. -36. Equum 
cepit a Perſona ſua. 2 Lev. 156.' 3 Bulſt. 303. Quod fuit con- 

| ceſſ. Per Cur”. 
- Plezofraking Adly, It was urged and admitted, That the Plea did not con- 
by Diſtr feſg a Pꝛopertp, fo the Defendant might viſtrain the Goods of a 


bor conte Stranger koz the Rent. 
Property. 3dly, It was held, That the Copulative Et did not let it into 
the nubleguent Part 'of the 5 5 dentence, ſo as to make the 
| Borde _ the Werne 8 i Our ite the Cafe in Ray- 
mond 39 r 0 a val er, nec non 
| bona & ata fequent. 30 2 Sund. 8 7 ales were al- 
foived ; and the Reaſon is, becauſe they kee different Sentences, 
and the firſt is clofed up by the Place being added: Yet Gould 1. 
agreed the Cale in 2 Ro. 250. Placito 7. Fo2 there by Uirtue of 
the Copulative, the ipſius Quærentis goes to all. 
- ._ 4thly, Jt was held the Plaintiff could have no Judgment, be⸗ 
cauſe the conditional Damages were intire, ſecus if ſeveral, 


0 Kuſſel verſus Comb. Mach. 2 Ann. R R. 


W n ERE Matter may be {aſd as aggravation of Trefpaſs, 
fo2 which alone Creſpafs ifes not. Vide 0 e Title 
RP HT, PI. 12. pag. 119. | 
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= 5 | Day verſus Masken. Mich. 2 Ann. B. R. 


1 hid 7 
| King's Time, / "RES PASS quare Vi & Arms primo die Febr. Ain: Dom. 
— An Clauſ Th ſuum fregit, and concludes contra pacem 
ill on De- K nunc Regi nx, c. The Defendant pleadg, That 


z, bor he and babe did the Ecripats Water un ebat The Piu 


cur d by — 
dict. 


N r WI. © 2 * * 
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niend. &c. ipſe idem Defend. parvum flagellum ſuper querea- queſt to de- 


TRESPASS | 


relaxavit to the other. To that it was replied non eſt factum, 
to which it was demurred, and Judgment pro Def. fo2 Ring 
William died the 8th of March 1701, ſo it was contra pacem 
Regis, and not contra pacem Reginz, the Dmiſſion of contra pa- 
cem had been only Matter of Fozm, but here it is repugnant, ko: 
the Court muſt take Notice of the Demiſe of the King; that is 
the Deſcription-of the Treſpaſs, and a Treſpaſs done contra pa- 
cem Regis could not be given in Evidence: Indeed a Uerdic would 
hade atded it. | 


Green verſus Goddard. .. Ann. B. RK. 


"RESPASS, Aſſault and Battery laid on the firſt of Octo- (1 p 

ber, 3 Reg. The Defendant as to the Vi & Armis, plead- * ö 

ed Non cul. And as to the Reſidue ſays, That long befoze, viz. Cloſe; there ö 
on the 13th of September, a Stranger's Bull had bꝛoke into his i5 oaly Force 

Cloſe, that he was dziving him out to put him in the Pound, cr 

and the Plaintiff came into the ſaid Cloſe, & manu forti impedi- Hands on che | 


vit ipſum ac Taurum præd. reſcuſſiſſe voluit, & quod ad præve- bilo 
| | before Re- 


tem molliter impoſuit, quod eſt idem reſiduum, &c. abſq; hoc quod Part; other- 

cul. fuit ad aliquod tempus ante eundem 13 Diem. The Plaintiff _ 

demurred; Mz. Eyre fo2 the Plaintiff argued, That they ſhould Force. 

have requeſted him to go out of the Cloſe, 19 H 6. 31. 11 Hl. 6. | 

23. 2 Ro. Treſp. 547, 548, 549. and that flagelium molliter im- 

ponere is repugnant. 1 Sid. 4. Laſfly, The Traverſe is ſhozt, 

and no .Anſwer to the Time after. Leon. 307. 3 Cro. 87. 1 Ro. 

Rep. 406. Et per Cur. There is a Fo2ce in Law, as in every 

Treſpaſs quare clauſum fregit: As if one enters into my Sꝛound, 

in that Caſe the Owner muſt requeſt him to depart befo2c he can 

lay Hands on him to turn him out, fo2 every Impoſitio manuum 

is an Aſſault and Battery, which cannot be juſfified upon the Ac: 

cotmt of bꝛeaking the Cioſe in Law, without a Requeſt, The 

other is an actual Force, as it Burglary, as bꝛeaking open a 

D002 02 Sate; and in that Caſe it is lawful to oppoſe Fo2ce ta 

Fozce, and if one breaks down the Gate, oz comes inta mp 

Cloſe Vi & Armis, J need not requeſt him to be gone, but may 

lay Hands on him immediately, fo2 it is but returning Utolence 

with Utolence: So if one come fo2cibly and take away my | 

Goods, J may oppoſe him without any moze ado, foz there is na | 

Time to make a Requeſt; g 3 | 
2dlp, Powell J. held, That the Attempt to take and ceſcue the Taking Car. ö 

Bull was an Aſſault on his Perſon, and a Taking from his 22 H. is | 

Perſon; fo2 if H. is dziving Cattle on the Highway, and one om bis Pet- | 

comes and takes them from him, it is Kobbery, which cannot be woa. 1 

without a Taking from his Perſon, quod non fuit negatum. 'Þ 


Vide 19 fl. 6. 66. 2 Ro. 549. Placito 11. 1 Ro. Rep. 19. | 


3dly, 


"WINGS bs Os 


TRESPASS 


Where Ta- 5dly, They held the quod eſt idem reſiduum good without a 
verſe goes tw Trayerſe, and therekoze uo Traverſe was neceſſary; [Vide 
all before is 1 Saund. 8.] and conſequently it is no Matter tho* it be ſhozt, 
Inducement fo; here it goes only to the Time; where quod eſt idem avers it 
and wiiv'd; 2 | 
ocherwiſe to be the ſame. Et per Holt C. J. Where a Traverſe goes to 
where to the Matter of a Plea, &c. all that went befoze becomes Induce⸗ 
Time only. ment, and is waived by the Traverſe, but where a Traverſe 
goes to the Time only, what was ſet out in the Plea befoze, 
does not become bare Yatter of Inducement, noz is it waived ' 
by the Traverſe. Sed adjournat. M:. Eyre pro quer. Mz, Brydges 
pro Def. . 


Cockcroft verſas Smith. Paſ. 4 Ann. B. R. 


„ %, IN Treſpaſs ko an Aſſault, Battery and Bathem, Dekendant 
— * — | pleabed Son Aſſault demeſne, which was admitted to be a good 
Plea in Mai Plea in Maihem: But the Queſtion was, That Aſſault was 
bem where külfcient to maintain ſuch a Plea in Malhem: Hole C. J. ſald, 
ſiult was vio- That Wadham Wyndham J. would not allow it if it was an une⸗ 
one: qual Return; but the Pzattice had been otherwiſe, and was fit to 
be ſettled : That fo2 every Aſſault he did not think it reaſonable a 
Man ſhould be banged with a Cudgel that the Meaning of the 
Plena was, That he flruck in his own Defence : That if A. ſtrike 
B. and B. ſtrikes again, and they cloſe immediately, and in the 
Scuffle B. maihems A. that is Son Aſſault; but if upon a little 
Blow given by A. to B. B. gives him a Blow that mathems him, 
that is not Son Afault demeſne. Powell J. agreed, Foz the 
Reaſon why Son Aſſault is a good Plea in Malhem, is, becauſe 

it might be ſich an Aſſault as indangered the Defendant's Life. 


3 Newman DOR Smith, & a, Trin. 5 Ann. B. R. 


(„„ FFRRESPASS de eo quod the Defendants tiel jour & ann. 
* 4 apud W. upon the Plaintiff inſult. fecer. & ipſum verbera- 
Plaintiff's ver, &c. Ita quod de vita, &c. & domum ipſius quer. apud W. 
Houſe and præd. adtunc & ibidem freger. & intraver. & quer. in quiet. uſu & 
Aſſaultin £3134 $57 6 2 . \ 
him. Aſgulc- Occupatione domus præd. diſturbaver. & impediver. necnon in 
ing and me. præd. quer. & filium ſuum & M. N. & R. N. filias præd. quer. & 
ö An E. N. ſervam ſuam minas de verberatione eorum adtunc & ibidem 
be leid by impoſuer. & ipſos injuriis & gravaminibus, viz. inſult. & affraiis 
way of Ag- adhunc & ibidem affecer. Et alia enormia, &c. Upon Mot guil- 
ren. ty it was found fo2 the Plaintiff, and 99. King moved in Arreſt 
of Judgment upon 2 Cro. 5-1. that the aſter could not main- 
tain Treſpaſs fo2 beating his Servant oz Childzen without ſpe- 
cial Damage, which ought to be-ſpecially ſbewed: Y2. TR 


DEL 


ſwered, and ſo it was reſolved, That the Action was fo2 the 
Bꝛeaking and Entry, and the farther Deſcription is only to ſhew 
the Court how enoꝛmous that Treſpaſs was; and the Plaintiff 
could not recover Damages fo? loſing the Service of his Chil⸗ 
den 02 Servant, no2 could that be given in Evidence; becauſe 
the Plaintiff might have a pꝛoper Action fo2 that purpoſe : But the 
Circumſtances mentioned might be pꝛoved in Evidence to aggravate 
Damages fo2 the Defendant's Treſpaſs by bꝛeaking and entring. 

And whereas it was ſaid, ibidem refers to the Aill, and it ſhould 
be in domo predict. 'tis plain the adtunc ties it to the ſame 
Time, and then it could not be at a different Place at the ſame 


Point of Time. 


Layton verſus Grindall. Paſ. 8 Ann. B. R. | 


7 RE SPASS fo entring the Plaintiff's Houſe and taking ll £3 ® 
| ſeparales claves pro apertione oſtiorum domus przd'. Upon enccing his 
Not guilty pleaded, the Plaintiff had a Uerdif, and it was objeck⸗ Houſe and 
ed, that the Taking of each Key was a diſtint Treſpaſs, and f , 
might require ſeveral-Anſwers, and the Kind and Number ought -percione 

to be aſcertained. Vide Playter's Caſe, 5 Co. 34. 1 Ven. 53. , — 
2 Ven. 262. But to this it was anſwered and reſolved, that the &ic6ouc 
Keys are ſufficiently aſcertained by Reference to the Houſe, Vide — 


All. 9. Sty. 43. 1 Ven. 114. 2 Cro. 485. 


Anonymus. Paſ. 8 Ann. B. R. 


ERES pAss fo2 taking his Cattle: Che Defendant pleaded 4% 
that he was poſſeſſed of a Cloſe fo2 a Term of Pears, and Tet, 1 
the Cattle treſpaſſed therein, &c. The Plaintiff demurred, and craft oy the 
Judgment was given faz the Defendant, tho he ſhew'd no Title, Foc can- 
but juſtified upon a bare Poſſeſſion : And this Difference was ta- Right co the 
ken by Holt C. J. There the Action ts tranſitozy, as Treſpaſs fo2 rg 
taking Goods, the Plaintiff is fozecloſed to pꝛetend a Right to the £09. ms 
Place, no2 can it be conteſted upon the Evidence, who had the juſtify by 
Right; therefoze Poſſeſſion is Juſtification enough: But in Tref- 
paſs quareclauſum fregit it is otherwiſe, becauſe there the Plaintiff 


claims the Cloſe, and the Right map be conteſted. 
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TRIAL 


Anonymus. Paſ. 5 W. & M. B. R. 


(1) Cauſe cannot be tried at Bar where the Ation is laid in 
London, by reaſon of their Charter. | 


Smith verſus Bramſton. Mich. 7 Will. II. B. R. 


(%% ASE fo2 negilgently keeping his Fire, Uerdit pro Def. Tho 
New Trial ( the AMetdic was againſt Evidence, a new Trial was denied, 
fornegligent- becauſe it is a hard Aion: Pet Note, Action againſt the Pundzed 


ly keepins £02 a Robbery, Gerdic pro Def. and new Trial granted. 1 Sid. 59. 


his 
Smith verſus Frampton. Mich. 7 Will. III. B. R. 


(3) 172 Caſe fo2 negligently keeping his Fire, per quod the Plain- 
tiff's Houſe was burnt, the Uerdi# was fo2 the Defendant : 
And after great Debate and Conſideration a new Trial was de- 
nied; becauſe it is a hard Aion, and the Jurozs are Judges 
of the Fat, and yet Holt C. J. declared he was not ſatisfied with 
that Uerdif. Quzre whether the fame Caſe with the Pꝛecedent. 


Anonymus. Paſ. 8 Will. UL B. R. 


11 HE Court never, 02 very rarely grant new Trials in 
Actions koꝛ Cows, Per Hole C. J. 


Smith werſus Page. Mich. 8 Will. III. B. R. 


TEM | 1 Ejectment the Plaintiff was a Moꝛtgagee, and claimed by 
Nonew Trial 1 Surrender, whereas the Land was not Copyhold; and the 
Equity of the Defendant claimed only by a voluntary Conveyance, The Uer- 
Cauſe, dict was fo2 the Plaintiff, and the Court could not ſet it aſide and 


grant a new Trial againſt the Honeſty of the Caule. 
I | ny Hatchell 
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TRIAL 645 


Hatchell verſus Griffiths. Mich. 8 Will. III. B R. 


SSUE was joined in Trinity-Term 1695, and Notice then (6) 


ceeding till Trinity Uacation 1696, and then the Plaintiff gave a wr 
new Notice of Trial, viz. fourteen Days Notice fo2 next Aſizes, 
when he accoꝛdingly tried the Cauſe and had a Gerdick, but be⸗ 
caule there was no Pꝛoceeding within a Year after the firſt No- 
tice, it was ſet ade: Sed Nota, Notice within the Term had 
been a Pꝛoceeding within the Year, and made Notice fo2 four- 
teen Days good Notice of Trial. 


Anonymus. Mich. 8 Will. III. C. B. 


A New Trial was granted becauſe the Counſel were abſent, „2. 
not thinking the Cauſe would come on, and no Defence was +; 74. Ab- 
made; but a like Motion was denied in B. R. per Holt C. J. Allo ſence of 
in one Coppin's Caſe, A Cauſe came on at ſeven in the Mozn⸗ Counſel. & 
ing, and an old Witneſs could not riſe to be there time enough, 

but it was denied, unleſs he would make Afﬀdavit of what he 

knew, and would anſwer ſo that the Court might judge of it, 

and how it was material. 


Dent werſus The Hundred of Hertford. Mich. 
| 8 Will. III. B. K. 


A New Trial was granted upon Affidavit, That the Foꝛeman (06) 
declared the Plaintiff ſhould never have a Gerdick whatever 
CWitneſles he pꝛoduced. 


King verſus Burdett. Mich. 8 Will. III. B R. 


A Netw Trial was mov'd foz upon Affidavit, That the Jury ju 
took an ac of Common⸗Council out with them, and that ing from che 


pzinted Libels were ſpꝛead againſt the Defendant ; and it was de- B oc for 


nied: Foz as to the firlt it differs from the Lady Ives's Caſe, Cone 
where they took a Map of one Side, which was Evidence on Council gi- 
neither Side: But this was an At of neither Side, and Evt- Jenn n 
dence on both; but admitted to be irregular. Et per Holt C. J. new Trial 
So if a Jury eat at their own Charge, tis fineable, but that denied. 
Cerdif ſhall ſtand; otherwiſe if at the Charge ok one of the Par⸗ 
ties, and the Uerdit is found fo2 him. Vide Mo. 599. 

Vol, II. Dh 2 Salis- 


given fo2 Trial next Aſizes, but no farther no2 other Jo- Notice of | 
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Salisbury verſus Proctor. Hill. 8 Will. II. B R. 


in Co p * N an Aﬀion by an Adminiſtrato2 the Court was moved to put 
to be put off 1 Off the Crial, till a Suit pending in the Spiritual Court con: 
til Suit in Cetning the Right of Adminiſtration was determined, which was 
rhe Spiritual to come on; which was denied per Cur. Foz we cannot take 


Court deter- 


mined. Notice of Suits in the Eccleſiaſtical Courts. 


Deerly werſus The Dutcheſs of Mazarine. Hill. 
8 Will. III. B. R. 7 


W. L 0 po N Non Aſſumpſit pleaded, the Jury found fo2 the 
not granted 


for miſtake ina Coberture; and the Court would not grant a new Trial, becauſe 
Point of Law there was no Reaſon why the Dutcheſs who 1tved here as a 
Honeſty and Feme Sole ſhould ſet up Coverture to avoid the Payment of her 
2 of the Juſt Debts. 


Cauſe. 


Thermolin zerſus Cole. Hill. 8 Will. III. B. R. 
( 12) 


Novew Trial IF the Defendant appears and makes Defence, he ſhall never 
Notice after 1 have a new Trial fo2 Want of due Notice. 


Defence 
made, 


Dominus Rex verſus Bear. Paſ. 5 Will. 111. B. R 


( dus.) 1 PON an Indifment koz a Libel, the Defendant was by 
45 1 81 De- Qerdie# acquitted; M2. Attoꝛney⸗General moved fo2 a new 
fendant ac- Crial, but it was denied: And the Court ſaid, that anciently it 
quirted, 144. was never done in criminal Caſes where Defendants have been 
ie Acquitted ; Laterly where it has been a Uerdi# obtained by Fraud 

but never pet was done merely upon the Reaſon that the Gerdick 
'was againſt Evidence. Poſtea Mich. 10 W. 3. B. R. Per 
Holt C. J. In Jndifments of Per jury we never do it, becatiſe the 
Uerdick is againſt Evidence; but if you p2ove a Trick, as no 
Notice, &c. it is otherwiſe. Vide t Lev. 9, 124. Ne ſerra, fi le 
def. ſoit acquit alit. sil ſoit convict. | 


4 Tur- 


Plaintiff, tho' the Dutcheſs gave good Evidence of her 


02 Paattice, as ſtealing away Witneſſes, &c. it has been done, 
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Turbervil verſus Stamp. Mich. 9 Will. III. B. R. 


T Shall not move fo2 a new Trial after Motion in Arreſt 4 
* of Judgment; but after a Yotton fo2 a new Trial, he de Merion | 
may move in Arreſt of Judgment. So tis of a Writ of Enquiry; after Motion 
after Motion in Arreſt of Judgment, the Oefendant cannot move is Arreſt of 
fo2 a new Crit. Welt verſus Cole. Mich. 10 W. 3. B. R. Che Juds went. 


ſame Point was held in C. B. Paſ. 8 W. 3. Phillips verſur Crabb. 


Starr verſus Wade. Paſ. to Will. III. B. R. 


1 ESSO R bzought Trover againſt the Leſſee; fo2 Trees cut (n 
, down, pet becauſe the Leſſee did it in Trenching, and the 
Plaintiff had thereby greater Advantage, tho' the Jury found fo 

the Defendant, yet the Court would not grant a new Trial, 


Wits verſus Polchampton. Mich. 10 Will. III. B. R. 


T was moved fo2 a new Trial, becauſe the Defendant having _ 6) 

pleaded a Compoſition, had fozgot to carry down Witneſſes . Oi 
to pꝛobe the Subſcriber's Hands ; and the Motion was denied, of che Parry 
becauſe the Debt was honeſf. And Holt C. J. remembzed fte. 
where Debt on a Bond was bꝛought againſt an Heir, who pleaded 
riens per Diſcent, but the Aerdict went againſt him by omitting to 
bzing the Settlement to the Trial; and the Court being moved, 
refuſed to grant a new Trial, becauſe it was an honeſt Debt. 


Anonymus. Mich. 10 Will, III. B. R. 


N Covenant to pay a Sum certain, viz. 1001. and a Gꝛant that (7 

upon Default it ſhould be lawful fo2 the Covenantee to enter a 3 
and take the Pꝛofits; the Dekendant pleaded Entry and Prizal a _ 
del Profits in Bar, and Judgment was fo2 the. Plaintiff upon sranted for 
Demurrer, and upon the Writ of Inquiry the Jury gave Da- . tm Pe: 
mages, and upon Yotion a new TUrit of Enquiry was awarded; where there 
fo2 Debt might have been bzought upon this Covenant; and : « Trick. 
this is not like an Jſſue where the Jury are to give no mo2e 


Damages than are proved: But here the Jury are ta give the 


TUhole, unleſs. the Defendant pzoves ſomething in Mitigation; 
which was not done in this Cale; therefoze tho the common Rule 
holds, viz. That no new Trial, oz new (Urit of Enquiry, hall 
be fo2 tod [mall Damages; pet there being a Contrivance in this 


Cale, it differs. 1 
Sparks 
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Sparks verſus Spicer. Hill. xo Will. III. B R. 


N 02 was ozdered by the Judge of Aſie to be hanged in 
rarely — Chains ; the Officer hung him in privato ſolo; the Owner 
ed in herd Hhought Treſpaſs, and upon Not guilty-the Jury found fo2 the 
Adios. Defendant, and the Court would not grant a new Trial, it be: 


ing done ko; Convenience of Place, and not to affront the 


+ 


Lord Sandwich's Caſe. Trin. 11 Will. III, B. R. 


C9) W HERE there is Galue oz Difficulty, we are bound of com: 
. — 415 mon Right to grant Trials at the Bar. Inquiſitiones de 
granted or groſſis & pluribus Articulis, quæ magna indigeant examinatione, 
ied. capiantur coram Juſticiariis de Bancis. Stat. Weſt. 2. c. 30. Per 
Holt C. J. Pet Trin. 1 Ann. it was denied, becauſe the Plaintiff 
was pooz, unleſs the Defendant would agree to take Niſi prius 
Cofts. Et poſtea ſcil. Trin. 4 Ann. B. R. Between the Truſfees 
ok my Lady Sandwich and my Loꝛd Sandwich, tho' the Eſtate 
was zoo l. per Annum, a new Trial at Bar was denied, be: 
cauſe the Title of the Lefſo2 of the Plaintiff being from the De- 
fendant himſelf, there would be nothing to do but to pꝛove the 
Executing of a Conveyance. 


Argent verſes Sir Marmaduke Darrell. Hill. 
11 Will. III. B. R. 


74 1 Ejectment after a Trial at Bar, Serjeant Wright moved 
New ee 1 fz 9 new Trial, becauſe the Uerdi# was contrary to Evi- 
Bac refus d in DENCE ; the Court thought ſo too. Rookesby wag fo2 it on the 
bean, Cale in Style, czteri contra; lo; per Holt E. J. The Reaſon of 
coaclave. granting new Trials upon Uerdits againſt Evidence at the al⸗ 
- Ges is, becauſe they are ſubozdinate Trials appointed by Weſt. 2. 
c. 30. Ubi de paucis Articulis & facilis eſt examinatio. And there 
have been new Trials anciently, as appears from this : That it is 
a good Challenge to a Juroz, that he hath been a Juro? befoze in 
the fame Caule; but we muſt not make our ſelves abſolute 
Judges of Law any Fad too; and there never was a new Trial 
after a Trial at Bar in Ejetment, but in Caſe of ill Pzaftice, fox 
the Plaintiff may bzing a new EjeFment : Upon this a new Trial 
at Bar was denied in Sir Richard Temple's Caſe, where the Jury 
found a Point of Law on the Statute of Bankrupts, againſt 
the Opinion of the Court. 
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TRIAL 


Anonymus. Hill. 11 Will. HI. B. R. 


N Aſſumpſit fo: Money won at Play, the Trial ſhall not be ( i 3 
ſtaͤyed tilt an Juditment pending fo2 the Cheat, be tried. 


Anonyaus. 
Tal — N 


N Aſſumpſit the Jſue was, married 02 not married, and the cr geh. 
ſame Point was pending and ready to be determined in the yading in 
Spiritual Court: Aud it was held no Cauſe to put off the Trial, de Cel 


fo2 the Court cannot take Notice of that. on the ſame 


Matter. 
Turner verſus Barnaby. Paſ. 1 Ann. B. R. 


F H. would have a Trial at Bat in Eaſter- Term, he ought to (2 
move fo2 it in Hillary-Term.; if in Michael mas- Term, he When Triil 
ought to move fo2 it in Trinity-Term, except where Lands lie in moved for. 
Middleſex; and anctently there was no other Notice given of 
ſuch Trial, but the Rule in the Office; but nom there mult be fi 


teen Day's Notice. Per Holt C. J. 


Anonymus. Mich. 1 Ann. B. R. 


New Trial ſhall be granted if the Judge of Niſi prius wif (22 
Dire# the Jury, becauſe thoſe Trials are ſubjeck to the Jnſpe: ne Rig 


ton of the Court. Per Holt C. J. Qion. 


Clerk werſus Udall, Mich. 1 Ann. B. R. 


PON a Trial at Niſi prius the Jury gave excefive Da- ;; » 

mages, and fo2 this Cauſe a new Trial was granted. New od 
The ſecond Jury gave the {ame Damages again, and a ſecond 5,5... 
new Trial was moved fo2 and denied, becaufe there ought to be che ime D. 
an End of Things; but leveral Caſes were cited which the week, 
Chiek Juſtice allowed, That where upon the ſecand Trial the Tcja ceeuca. 
Jury have doubled the Damages, a third Trial had been 
granted, : 


The 


650 2 TRIAL 


The Caſe of the Mayor and Aldermen of Briſtol. Mich. 
| 1 Ann. B. R. 


(26) IC was held by the Court that a new Trial cannot be grant: 
ed in an inferioz Court; koz they are not like Trials by 
Niſi prius, which are ſuboꝛdinate upon Trits iſſuing out of this 

Court, over which the Court Have 'Authozity and Jnſpefton ; 

but this was a new Trial a Year after the firſt, which the Court 


Po: 1 20 62 002 op 
Fenwick verſus Lad) Groſyenor. Hill. 1 Ann. B. R. 


(20. TN Ejetment after a Trial at Bar a new Trial was moved 
nrg fo2 on Affidavits that ſeveral Witneſſes ablented themſelves 


nied afi 
Tell er Ber, in Holland by reaſon of a Report ſpzead abꝛoad there, that one of 


the Defendant's TUitneſſes was confined by Jmpztſonment ; but it 


tas denied, becauſe it did not appear that the Plaintiff did ſpꝛead 
it, oz occaſioned the ſpzeading ok it: The Court was diffatisficd 
with the Uerdi#, but cited 'Croſs's Caſe fo2 a falſe Return of a 
Mandamus tried at Bar, and by Conſent of all Sides one Point 
was to be found Specially, yet the. Jury found a general Uerdit, 
and the Court would not grant a new Trial. It has never been 
done here but upon Jſſues out of Chancery, which being only to 
ſatisfy the Conſcience of the Chancelloz, are not ſtricti Juris. 
So a new Trial was dented, contra opinionem (ut videbatur) Ca- 
pital. Juſticiar. 


Aſhwin verſus Corbill. Mich. 2 Ann. B. R. 
a £23.) JF a Cauſe hath lain at Jſſue four Terms and no Pzoceeding, 


Notice. | there muſt be a full Term's Notice of Trial, excluding the 
Term wherein Jſſue was joined. 


Lazall verſus Dyer. Mich. 2 Ann. B. R. 


(629) TT came to be a Queſtion, Whether the ſuing out of a Venire 
— —＋ I 02 Diſtringas after the Expiration of the four Terms, was a 
reſted the 1a Noceeding Within the Term? Becaule it bears Teſte the laſt 
Day of the Day of the Term, and has Relation to the Term; and the Court 
Procecding held it was not; fo2 tho' it be legally a Pꝛoteeding of the Term, 
within Term pet it is not ſo in Fait. Et Nota, CUhere 'tis an Iſſue out of 
„f Te Chancery, Notice of Trial to the Solicitoz in that Court is good; 

ton as to this, they are but as one Court. 
I 


Sir. 
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Sir Samuel Aſtry's Caſe. Hill. 2 Ann. B. R. 


1 a Scire facias bzought againſt Sir Samuel Aſtry, fo: (30 
his Place of Clerk of the Crown in the Court of King's 11 
Bench, and Jſſue joined thereupon; Sir Samuel Aſtry moved Officers of 
that the Jſſue might be tried at the Bar. The Attomey⸗General g. * 
oppoſed it; but the Court ſaid a Trial at Bar was never dened 
to any Dfficer of the Court, noꝛ hardly to any Gentleman at the 

Bar: And tho' My. Attozmey was never bound to conſent to a 

Trial by Niſi prius in the Queen's Caſe, yet they did not ſee 

how he could reſuſe a Trial at Bar where it was reaſonable to 

try it there; ko the Stat. Welt. 2. cap. 3. is atterminentur, 

that they may be determined there, qui magna indigeant exami- 

natione. 


Way verſus Tally. Trin. 3 Ann. B. R. 


ES SO R brought Debt fo2 Rent againſt his Leſſee, upon a (30 

Demiſe at London, of Lands in Jamaica. The Defendant ae erin- 
pleaded to the Jurisdiction of the Court, That the Batter ought del ichin che 
to be tried in Jamaica; and it was urged that the Leſſo2 cannot Joriſdiction, 
bung Debt here againſt the Aſſignee of a Term of Lands in lre- dae . 
land, and that if Entry and Duſter were pleaded, it could not be foreign Laws 
tried here; and in this Cale the Right of the Plaintiff and Defen- , * ny 
dant depends on fozeign Laws which cannot be given in Evidence . exe 
here. Et per Cur. There an Action is local it muſt be laid accozding- County, and 
ly; therefo2e if the Leſſo2 declares on the Pzivity of Eſtate, and — 11 
that lies in Ireland, the Action muſt be bꝛought there, fo2 the Eſtate dence. 
is local; therefoze ſuch Lefſo2 cannot maintain Debt here againſt an 
Aſlignee of a Term in Ireland; fo2 the Adion is founded on a 
Pavity of Eſtate: Otherwile where it fs founded on a Pꝛivity of 
Contract, which is tranſitoz, as Debt fo2 Rent by Lefſo2 againſt 
Leſſee; fo2 that may be maintained where the Land lies not. 
Here it is by the Leſſo2 againſt the Leſſee on the Pyivity of Con- 
track; and if a fozetgn Iſſue, which is local, ſhould happen, it 
may be tried where the Action is laid; fo2 that Purpoſe there may 
be a Suggeſtion entered on the Roll, That ſuch a lace in ſuch 
a County fs nert adjacent, and it may be tried here by a Jury 
from that Place, accoding to the Laws of that Country; and 
upon Nil Debet pleaded you may give the Laws of that Country 
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Domina Regina verſus Sir Jacob Banks. Mich: 
3 Ann. B. K. 


b di. QIR Jacob Bariks wag indided at the Quarter-Sefbns in 
+ e Perks; and the Fndiment was removed hither. by the PPyoſe- 
be in the Cale cutog, und now both the Piölecutog and Dekenvant made up the 
ber weg pe, ECO, touk out ProtelB, and carkted dawn the Cauſe to Trial 
unleſs by ät the Allies; and the Defendant put in his Beroꝛd Aſt, triev 
_ ft, and was acygitted : The Peolecuto; upon this moved k a 
terne y. Genc: NEW) Trifil, and had ito coil 
— Et per Cur. ff, Befoze the 3 & 6 W. & M. c. 11. and 86 
9 W. 3. c. 33. H. inditted in any County might remove it into 
B. R. by Certiorari, and never was bound by Recognizance to try 
it, unleſs in London and Middleſex ; That by this Means the 
Defendant was out of Court, & ſine die, and new P2oceſs was 
to be awarded on which he might be outlawed, unleſs he came in 
gratis, whtth dtcaſionedgreat'Delay, and was the Canſe of ma⸗ 
king thoſe fits. + 
Upon Remo. Adly, That Refnovals by Defendants are provided faz; but 
val of I:dia- Rehiovals by Pꝛoſecutoꝛs are not within thoſe Aﬀs, and that 
menr dy the_ tj Removal deumg bekoze the Plea pleaded, the Orfendant was 
Def-odavt Ot bf Court & line die, but may come in gratis, c be btonghe 
oY, in by Pyoteſs; and in the laſt Cale on Jleading ſhall give Se- 
wal give Sc. cürity to kry it, Which He ts not obliged to do when he comes in 
curity to try. gratis. * 
I» whit Cafes - Zdly, That in Civil Aﬀions the Defendant ſhall never carry 
che Defen- d0WN1s Cate by JHoviſo, till there be a Laches in the Plattitiff ; 
e:ar my cir- eprops, in Cankes where the Defenvant is a a Plaintiff, as in 
Cauſe by Pro- Replevn,” Pohibition, Quare Impedit. which are to have Return, 
viſo. Conſuſtatfoh, and TUrft ro the Biſhop. | | 
Athly, There can be tid Trial dy Modiſo in a Cauſe of the 
Troun; becauſe there can be mo Default no2 Lathes, no2 can 
the Crown be compelled to trp any'Cauſe by Niſi prius, and 
therefo2e evety Canſe of the 'Crdwn in this Court muſt be tried 
at Bar, Unleſs the Attomey-General allows a Tarrant of Niſi 
prius, Which implies his Conſeiit'totry the Caule in the Country. 
thip, That as in Indiaments ot Treaſon oz Fetonp, if the 
Attozfiey:General will delay, the Cdutt may give the Defendant 
leave ta bing on the Trial as they ſee fit; (and ſo it has been 
done) So in Indiaments fo: 'M@fsdemeano2s, as in this Caſe, 
The Defendant may in the fitft Jiiſfance by the Conſent of the 
P2oſecuto2 and Leave of the Attozney-General, carry down the 
Cauſe to Trial, but it ſhall not be allowed by Surpziſe on the At- 
tozney-General, as here in this Caſe, and alſo without Conſent 
of the Pꝛolecutoz, o2 any Default in him. * 


4 1 _ 6thly, 


— _—_— 


— 


thly, It was oꝛdered ta be a Rule hereafter, That when an 


Tndi#ment is removed hither by the Pꝛolecutoz, the Dekendant 11 

ſhall not carry it down to Trial without Leave of the Court on 

Motion. | 
Highmore verſus Walker. Mich. 4 Ann. B. R. f 


Na Calle to be tried at the Sittings, the Ocfendant entred a ( 33 ) 
Ne recipiatur; and the Queſtion was, Whether the Plaintiff 32 . 4 

could go on at the next Sittings without a new Notice? Jt was given after = 
agreed, That if no Ne recipiatur had been entered, there muſt have * Kb | 
been two Days Notice, The Clerks upon the pzincipal Queſtion 8 
thought no Notice neceſſaty; their Reaſon was, becauſe the De- 
fendant himſelf had hindered the Plaintiff's Pꝛoceeding, and 
therefoze ought at Peril to attend the next Sittings. But 
Holt C. J. contra, The Notice fell to the Gꝛound with the Trial: 
A Rule was made, That where a Ne recipiatur was entered, the 
Plaintiff ſhall give Notice the ſame Sittings, and befoe they are 
over, that he will pzoceed to Trial the nert Sittings: And it was 4 
ſaid, that if a Cauſe be not entered two Days bekoze the Sittings, 
the Defendant may enter a Ne Recipiatur. | 


Dunkly verſus Wade. Paſ. 5 Ann. B. R. 


E Caſe-fo2 negligently keeping his Fire, a Uerdif was found ( 34 ) 
fo2 the Plaintiff, and a new Trial granted. But per Cur, Hand ARtion. 
Had a Uerdi# been fo2 the Defendant, we would hardly have 

granted a new Trial, becauſe tis a hard Afton, 


Ford verſe Tilly. 


N Juquirp found four voluntary Eſcapes, fo; which Ford, ( 3s ) | 
TUarden of the Fleet, fozteited his Dfiice : Iſſues hereupon _ i nag 
were tried in B. R. at the Bar. One Eſcape was p2oved by a for Defelt of bl 
CUitneſs, who was asked if he was never burnt in the Hand koz Preparation 1 
ſtealing a Tankard; he anſwered, No. A new Trial was moved 
fo2 upon pꝛoducing the Recozd of the Convition, and the Court 
denied the Motion, iff, Becauſe it was a Trial at Bar. 2dly, It 
is no reaſon fo2.a new Trial that you fo2 the Defendant came not 
p2epared ; and the Chief Juſtice ſaid Soams's Caſe was a hard 
Caſe, Vide 3 Keb. 365, 369. 2 Lev. 114. Poſtea Paſ. 4 Ann. B. R. 
Between Cockroft and Smith, That the Party's Evidence was * 
not ready, was held no Reaſon koz a new Trial, tho' at Niſi | 
prius: And a new Trial was dented. 1 
Vol. II. Jt 2 Trover 9 
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Trover and Converſion. 


Arnold verſas Jeffreyſon. Mich. 9 Will. III. C. B. 


(1) ROVER de ſcripto ſuo obligatorio per quod tent. & 
3 obligat. fuit cuidam J. S. Jn Arreſt ot Judgment after 
£atorio, good. -  Qerdiit fo2 the Plaintiff, it was held good, fo2 it might 
| be given to the Plaintiff, and ſo ſhall be intended, and 
then it was ſcriptum ſuum; and it is no Abſurdity, tho ft were 


made by him to another, ko? it is only a Deſcription of the Deed, 


| Hartford verſus Jones. Mich. 10 Will. III. B. R. 


(2) N Trover and Converſion the Defendant pleaded, That the 
Special [= | Goods were caſt. away, and they ſaved and detained them till 
muſt confeſs they were paid fo2 their Pains: On Demurrer Holt C. J. held, 
a Converſion. That they might retain koꝛ Payment, as a Carrier foz his Hire 

and Salvage is allowed by ail Nations: He that ſerves another 
ought in reaſon to be patd fo2 his Service; but the Plea is 
naught, fo2 if the Detainer be lawful, he does not confeſs a 
Converſion : J never knew but one Special Plea good in Tro- 
ver, viz. Yelv. 198. And the Rule was in the pzincipal Cale, 
to _ the Plea and plead Not guilty. Vide 2 Cro. 68, 69. 
3 Cro. 262. | 


Hartford verſus Jones. Paſ. 12 Will. III. B. R. 


(3) 
Trover for g ROVER fo; twenty Ounces of Cloves and Mace; after a 
8 CUrit of Enquiry on a Judgment by Default, Holt C. J. 


Mace, well, doubted whether it was good, becauſe it was not laid, how 
_ bon Much Cloves and how much Mace; oz that it was ſo many 
much of esch, Ounteg commixt'; but he ſaid theſe were Incertainties, and that 
or chat chey ik this was compziſed in another Action, this Recovery would 
— be a good Plena in Bar. In Detinue, this would be ill fo2 
Jncertainty ; fo2 the Sheriff could not tell how much of one and 

how much of the other to deliver. The Court gave Judg- 

ment fo2 the Plaintiff, without taking Notice of another Excep⸗ 

1 | tion, 
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tion, viz. That it was alſo pro viginti parvis Inſtrument. car- 
pentar, vocat. twenty ſmall Carpenter's Tools, 2 Saund. 74. 
2 Ven. 76. Style 345. 1 Mod. 289. 2 Ven. 677. 


Anonymus. Trin. 3 Ann. Coram Trevor C. 7. At | 
Niſi prius at Guildhall. 


ROVER lies not againſt a Carrier fo: Negligence, as ud, B.. 
koꝛ loſing a Box, but it does fo; an adual Mrong, as if ver win lie 
he beak it to take out Goods, oꝛ ſell it. Per Cur. Paſ. 7 W. 3. *8#ioft a Car- 
B R. and therefoze Dental is no Evidence of a Converſion, if the 
Thing appears to have been really loſt by Megligence; but ik that 
does not appear, 02 ik the Carrier had it in Cuſtody when he de⸗ 
nied to deliver it, it is good Evidence of a Converſion. Per 
Trevor C. J. 


TYTHES. 


Hick verſus Woodſon. Hill. 8 Will. III. B. R. «45 5, 


| Hundred can- 
N Attachment ſur Prohibition, the Plaintiff declared of a e Aelerihe 
Cuſtom in fuch a Hundzed to pay no Tythe fo2 Agiſtment of % for 
Cattle barten : Iſſue was taken upon the Cuſtom and found . hebe or 
fo2 the Plaintiff, but Judgment was arreſted with this En⸗ common 
try, Et quia apparet Curiæ Domini Regis hic quod conſuetudo Right; other. 
przd. nullius Vigoris in lege exiſtit, ideo fiat Conſultatio, &c. Et cychcabie of 
r Cur. common 
2 rſt, Tythe of Agiſtment is due of common Right, becauſe the *is"*- 
Gzaſs, &c. which is eaten, is de jure tytheable, and muſt have 1 


paid Tythe if cut at Per feckion: And the Court took this Diffe⸗ barren Cattle 


rence, viz. — 
That a Hundꝛed oꝛ a County cannot pꝛelcribe in a Non deci- * 


mando, fo2 a Thing that is in its Mature de jure tytheable ;. 
fo, as no one ſingle Perſon, oꝛ his Eſtate, can; no moze by the 
ſame Reaſon, can the Hundꝛed, which conſiſts but of many ſingle 
Perſons Eſtates, Vide March. 26. x Ro. Ab. 653. 

But 


But of Things which in their Nature are not tytheable de 
jure, a Þundzed o: County may pyeſcribe in a Non decimando, 
becauſe they are diſcharged in ſuch Cale without a Cuſtom to the 
contrary, and they do but inſiſt on their ancient Right, and that 
Cuſtom hath not p2evailed againſt it: Ergo, the Caſe of Wood, 
1 Ro. Ab. 654. Litt. Rep. 152,153. And the Hearth-Penny, which is 
but a Modus fo? it, they allowed to be good Law; becauſe Wood 
is not in its Nature tytheable, no2 within the Reaſon of tythe- 
able Things, which come not to Perfeaton every Pear. 


— 


ata Hill zerſus Vaux. Mich. 10 Will. III. B. R. 
a3 M hole 


33 O5 Suit in the Spiritual Court fo2 Tythe ok Milk, the 

aud every gth Plaintiff moved fo2 a Dꝛohibition, ſuggeſting a Cuſtom in 

.nd 10th the Parilh, that the 2th Day of May at Night, and the roth 

Morning if. Day of May in the Yozning the Parſon was to have the whole 

ter, till Meal's Milk, and ſo every 9th and roth Night and Mozning, till 

young Lam d young Lamb yeaned ſhould be heard to bleat, in lieu of all 

| eard to bleat, Tythe of Milk. And the Caſe of thirty Eggs, in licu of all 

| - __e Eggs, was cited 1 Ko. Ab. 648, 651. Et per Cur”. A Modus to pay 

Wi u. one Thing fo2 another, 02 a part of the ſame Thing in another 

Modu; to pay Manner, may be good, but a Pꝛeſcription ts pay Part of the very 

part - Ava Thing that is Tythe, can never be a goed Modus, unleſs pay- 

2 . able in ſome other Manner, ſo that the Þarſon has a Benefit by 
nor good, un- ft, 3 Cro. 609. 2 Cro. 47. 1 And. 799. Mod. 229. Hob. 250. 

dal payablein Ray. 237. 3 Bulſt. 326. As to the Caſe of the thirty Eggs, he 

ner. is bound to pay that, whether he has Hens oz no, and he muſt 
pay it at a certain Time. But by this Modus the Parſon may 

have nothing, as ſuppoſe a Lamb be heard to bleat befoze the 9th 


of May. | ö 


The Archbiſhop of York verſus The Duke of Newcaſtle. 
Mich. 3 Ann. In Scacc. 


[ (3) H Preſcribed to pay ten Fleeces of TUool and two Lambs N 
[ Modu: of ten in lieu of all Tythcs ; and Price and Bury Barons, were of i 


Wes of Opinion this was an ill Modus; becauſe tis one Species of 
two Lambs, Tythe fo2 another, and there is great Incertainty; fo2 one 


for allTyrhe*. Fleete may be twice as big, and thꝛee Times the Galue of ano- 
ber ther. Vide 2 Lutw. 1052. 3 Cro. 786. 276. Mo. 909. 1 Ro. Ab. 649. 


ed wherher 


| good, or not. Dy. 149. Hard. 174. Ward Chief Baron, and Smith Baron con- 


—_ —— — Oo 


tra. 1ſt, A Modus is nothing but a real Compoſition, foz oz in 
lieu of Tythes, 02 an annual Pꝛoſit certain and permanent; and 
they held that the Payment of any one Chattel fo: Tythe, was oz 
might be a good Modus as well as Yoney; fo2 why might we the 

Ts. * ar- 


—— — —' 


T 


Parſon oꝛiginally agree to take ten Fleeces fo2 his Tythe, as well 85 
as a Benny? They admitted that Payment of Tythe of one Spe⸗ Payment of 
cies, 02 Payment of a Modus ka; one Species of Tythe could not $7 e 
be a Diſcharge as to another Species; but they held that this good aw 
was not a Payment of -Tpthe, no2 a Payment fo2 a Species of ber l. 
Tythe ; becauſe it was to be patd at all Events, whether there be 

Sheep 02 no; and they denied the Caſe of 1 Ro. Ab. 651. and held 

it no mo2e uncertain than to pay a Modus of ten Cheeſes, which 

may differ vaſtly, both in Mature, Quantity, and Galue; and it 

tends to the Oiſquiet of a Cauntry to hzyak in upon Cuſtoms 

and Cifagz?s, and it onght not to be doue Kut on plan and mani⸗ 


feſt Reaſon. 


Startup verſus Doddetidlge, rar 4 Nun B.R: 


— 


teu of all Tythes, mas held naughts fas that is to rife aud , in le 
call as the Land is let, and the Parſau cannot kua it: Aud Pound of che 
tho a Cuſtom to pay the dowble Galue 402 a Fine may be good; Rebe il 

yet that ariſes from a Man's Contract, which hall never be vod % mould 
where it may be reduced to any Certaintp, and differs krom this — ny 
Cale of a Modus, which ought to be as certain as the Duty, geſtroyed by 
which is veffroyed by it. Holt C. J. duhitante, 4pon a Motion it- 

fo2 a Pꝛohibition. ; 


VA. 


| Modus to pay 2 8. in the Pound of the ipzoyed Rent in . | 


— 


kj 


VARIANCE. 


Bragg verſus Digby. Paſ. 10 Will. II. B. R. 


N Caſe on feveral Pꝛomiſes by Oꝛiginal, the Defendant 
without craving Oyer of the Writ, pleaded Uartance be: 
and Count twirt the CUrit and the Count, chewing particularip where⸗ 
not pleadable in: And the Plaintiff demurred, and it was adjudg'd that 
 vichour ce: the Defendant ſhould anſiver ober; kor he ought to have demand. 

the Wrie, ed Oyer of the CUrit befoze he could take Advantage of the (a: 

| riance; becauſe, tho' the Writ is in Court, yet being not upon 
- the ſame Roll with the Count, the Defendant cannot plead to it 


without demanding Oyer. 
Holman verſus Borough. Trin. 1 Ann. B. R. 
lo 1 Covenant, the Plaintiff declared of a Deed of Covenant, 
eed dated in 


(1x) 
Variance be- 
eween Writ 


he Year of bearing Date the zoth of March Anno Domini 1701. Annoq; 
our Lord ſet Regni Willi. tertii nunc Regis Angl', &c. Decimo tertio, and 
forth withthe qhakes a Profert of the Deed, with a Cujus dat. eſt eiſdem die & 

Ke — * Anno; Upon 8 craved, the Deed was dated only thus, viz. 
| Variance. the 3oth of March 1701, wanting Anno Domini, and likewiſe 
Anno Regni. And tho it was demurred to fo2 the Uariance, the 
Court held it no Gariance; fo2 it was implicitly in the Deed, 


Vide 41 E. 3. 23. 


| Incledon verſus Crips. Mich. 1 Ann. B. R. 
(3) | 
In Deb, IN Debt, the Plaintiff declared on a Deed, whereby the Defen- 


where the 


Quantity of dant covenanted to pay the Plaintiff 35 l. per Hundzed fo2 
rhe Duty de. every Þundzed of Mood in ſuch a Place, and that he deliveren 
ide Berg lo many Pundzeds and one Half, which came to 1821. 10s. The 
Variance is Defendant demurred. Et per Cur”. 


— There can be no Appoztionment, and the Demand koꝛ the half 


by Remittitur; Pundꝛed, is Demanding moze than can be due by the Contrad; 
overwiſe and then the Queſtion was, Whether a Remittitur could be en: 
Matter ex · tered fo2 that, and Judgment given koz the reſt. Et per Holt C. J. 
trinſic. 2 | CUhcre 


TAK as 


{Where the Sum demanded depends on the Deed it ſelf, and 
on nothing ertrinlical, as in Cale of Debt o; Covenant to paß 
20 |. there can be no Remittitur, ko; the Uatiance which is made 
is inconſiſtent with the Deed upon which the Duty that is de- 
manded entirely depends; otherwiſe where it may be inore oz lels 
by Matter ertrinſick; as in Debt ko; Rent, oz in the Cale at 

t; in that Cale, if moze be demanded than is due, it may be 
remitted ; fo2 the Gariance is not inconſiſtent with the Deed; and 
as the Plaintiff is to recover on Trial what apprats on Evidence 
to be due; ſo on Demurrer he is to have Judgment fo2 no moze 
than he ought to recover, and may remit the reff. Vide Hob. 178. 
Dy. 65. Yelv. 66. 10 H.6. 5. 1 Saund. 206, 296. 


Chetley verſas Wood. Mich. 2 Ann. B. R. 


1 Debt upon a Betognizance, the Plainti detlared as on a, (+? 
Recoguizance acknowledged in the Coutt of Common Pleas, cin cv 
coram G. Treby, Mil. & ſociis ſuis; Nul tiel Record wag pleaded, julger a 

Udge s 


aud the Recozd pꝛoduced was a Recognizance taken bekoze kee 
Mz. Jultice Nevil, at his Chambers in Serjeants⸗Inn, and by picaded as f.. 


bim bought and delivered into Court; and it was adjudged that £9 Curt 


the Plaintiff had failed of his Reco?d: Foz the Recozd is ſueh 

as it is entered upon the Roll, and in Pleading muſt be ſo de: 

ſcribed: Accozdingly the Court of Queen's Bench do enter all Recogai- | 
Recognizances as taken in Court, but the Common Pleas enter 1 
ſpectally; ſo that their Recognizarices bind fron the Capttan, om che Cop. 
ours from the Time of Entry; alſo upon theirs a Scire Facias lies don, in B R. 
in either County; But on a Recognizance in B. R. in the c/o, ©” 
Caunty of Middleſex only; therekoze theſe differ in Subſtance ; 8 
and as to the Uſage of declaring. this Way, which was inſiſked 

on, the Chick Jultice ſaid it was againſt Lam. | 


Roberts verſus Harnage. Mich. 3 Ann. B. R. 


N Debt upon a Bond, the Plaintiff declared, quod cum the , ( 5 ) 
F Defendant apud London', viz. in Pardeh. beatæ Mariz de bend 1 45 
Arcubus in Warda de Cheape per ſcriptum ſuum obligatorium vx. to his 
eonceſſiſſet ſe teneti tu the Plaintiff in 40-1. ſolvend. tothe Plain- 2 
tiff, 82 N Fong: Bic pf | ond was to the . wil 
Plaintiff. to pap 40}. fs his Attozney oz his and was and no Va. 
dated at Pe 5. Davids in the Eat Made "Tr __ | * 

The. Dekendant pleaded: theſe- Gariances in Abatement, and 


upen Demurrer the Court held. 
_ If, That the üürſt wag no Uariance ; foz Payment to the Plain⸗ 
tiff 0 bis Attozney is the lame Thing 10 Teneri made it a one 


| 
V 
l 
| 
i 


r 


of a Record 


turn'd per 


to the Plaintiff, and in Conſequence it may be payed to him; a 
Solvendum to any Body elſe would be repugnant. Vide 4 Ed. 4. 
29. Sid. 295. 2 Keb. 81. But Payment to the Plaintiff's Attoz⸗ 
. ney 02 his Aſlignee, is the ſame Thing. | 
2dly, The ſecond Uariance was held fatal, tho' it was objeted 
that the Place was only uſed as a Venue, fo2 the Dating made 
the Bond local; and it is not a Bond dated at London, becauſe 
there is an expzeſs Date at Pot St. Davids; but the Plaintiff 
might have declared, that the Dekendant apud Pozt St. Davids in 
the Eaſt Indies, viz. apud London. in Paroch', &c. fo2 that was 
only uſing London, &c. fo2 a Place of Trial. Broderick pro 
Quer. Parker pro Def. 


Darby verſus Anely. Trin. 4 Ann. B. R. 


2 Uurit of Erro2 was bzought of a Judgment in C. B. rect- 
8 A ting, quia in Recordo & proceſſu acetiam in redditione Ju- 
per billam, che dicii loquelæ quæ fuit in Curia noſtra per billam. The Recoꝛd 
Record te. ag Attachiatus fuit per breve de Privilegio è Curia hic emanen. 
reve de priui. ad reſpondend. the Plaintiff an Attozney of that Court juxta 


tegio, quand. Jjbertates, &c. de placito tranſgr, ſuper Caſum; and the TUrit of 


Erro2 was qualhed foz this Uartance. Vide Lutw. 1634, 1637. 
905. ere A In r % | 


Domina Regina verſus Dr. Drake. Mich. 5 Ann. B. R. 


2 NFORMATION, fo? that the Defendant being evilly diſpoſed 
tor a Libel. 1 to the Government, did make a Libel, in which Libel were con⸗ 
Variance in tatned divers ſcandalous Matters ſecundum tenorem ſequenr', and 
che Word” in ſetting fozth a Sentence of the Libel, it was recited with the 
fatal upon CCl02D nor inſtead of not; but note, the Senſe was not altered 
Evidence. thereby. The Defendant pleaded Not guilty, and this appear- 

ing upon Evidence, a Special Aer dick was found. Et per Curiam. 
Tenor imports Iff, Cujus quidem tenor impozts a true Copy. Vide Reg. 
a erue Copy. 169. 8 Co. 78. Co. Ent. 508. 2 Saund. 121. in hac quæ ſequitur 

forma, 5 Co. 53. Tenor is a Tranſcript, and implies the very 


ſame. hs 
A2dly, They held that this was not a Tenor, by reaſon of this 
'- -Uariance ; fo2 not and nor are different; different in Gzxammar 
and different in Senſe: And Powys J. held as to the Point 
where literal Omiſlions, &c. would be fatal, that where a Letter 
omitted oz changed makes another Tow, tis a fatal Uariance ; 
otherwiſe where the-{Wozd. continues the ſame : And in the pain- 
cipal Cale, no Pan would wear this to be a true Copy. 


I * | 3Dly, 


VARTANGTE ” "mY 


3dly, The Court held that there was a Difference between 1a declacing 
Lows ſpoken and Toms witten; of the kommer there could g V. 
not be a Tenor; fo2 there was no Oziginal to compare them rience in O- 
with, as there is of TWWozws witten; and tho there has been 1 0 or | 
Attempts to plead a quorum Tenor of (lows ſpoken, it has terte i 
never been allowed; and therefoze where one declares fo2 Mozds the Words 
ſpoken, Uariance in the Dmiſſion oz Addition of a Wozd, is not 64e 
material; and it is ſufficient if ſo many of the Mozds be pꝛoved otherwiſe in 
and found as are in themſelves ationable. Vide Dy. 75. 3 Cro. —_—_ 


503. Hard. 470. Otherwiſe in Debt upon a Bond; fo2 upon Non ten. 
eſt factum, any Uartance is fatal. | 


4thly, Holt C. J. held, That in Pleading there were two [In pleading, a 


Maps ot deſcribing a Libel o: other Writing, by the TAoꝛds n 
by the Senſe : By the Wo2zds, as tif you declare of a Libel, , verb, oc 
cujus tenor ſequitur, &c. 02 quæ ſequitur in hxc Anglicana verba Þy — — 
ſequentia, pou deſcribe it by its particular Moꝛds, of which each ge ori. 
fs ſuch a Mark, that if you vary, you fail in making good theit 
Deſcription. Vide Dy. 203. J a Man bꝛings Treſpaſs quare 
clauſum fregit, and ſets foꝛth Abuttals and Bounds, and kails in 
pꝛobing them, he is gone, and pet he needed not to have deſcribed 
it after that Manner. 2dly, Bou may deſcribe it by its Senſe 
and Meaning; thus it is a good Jnfozmation to ſhew, That the 
Defendant made a Writing, and therein ſaid ſo and ſo, tranſſa- 
ting it into Latin; in which Caſe, Eraitneſs in Tſowds is not ſo 
1 becauſe it is deſcribed by the Senſe and Subſtance 
0 A P | | 
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VER DIC T S. 
Buuendin 46fes Sharp: Paſ. 8 Will. In. C. B. 


that uſed to run at Men; but did not lay, Sciens o2 

S cienter, &c.' This was held naught after a Gerdic, 

kkoꝛ the Ackion lies not umeſs the Mater knows of this 

Quality, and we cannot intend it was p2oved at the Trial, fo2 
the Plaintiff need not pꝛobe moe than is in his Declaration, 


625 T* Plaintiff declared that the Defendant kept a Bull 


Jenkins verſus Turner, lich. 8 Will. Il. C. B 


3 OPS Plaintiff geclared that the Dekendant kept a Boar ad 
Ation for 1. mordend. ammalia conſuet”, and knew of this Habit, and 
bog , ner. that the Boar did bite, &c. 'This was held good after Uerdre, 
dend. animalis tho it was objeted that theſe Animals may be Frogs oꝛ Mice, 8c. 
coſeer. held fo; we muſt intend there was Pꝛook of biting ſuch Animals as 
Verdict. Will ſuppozt the Aﬀton, otherwiſe the Judge and Jury would not 
have concurred in this Uerdict, whereby the Plaintiff recovers 
Damages: And as to another Dbjettion, viz. That the Defen- 
dant cannot know what Animals he is to defend againſt ; 'twas 
anſwered, That no Evidence can be given of killing any Animals 


but what he has Knowledge of. 


Acton verſus Eels. Mich. 8 Will. III. B. R. 


3) IM Treſpaſs fo2 Aﬀault and Battery, and Ucrdit fo2 the Plain⸗ 
ven i TC I tiff, it was moved in Arreſt of Judgment, that the Time laid 
paſs laid ar a in the Declaration was not pet come. Et per Cur. Then it is a 
Time nor Time impoſſible, and the Jury muſt be ſuppoſed to give Damages 
be intended fo; another Treſpaſs, and it is as if no Time had been alledged; 
another Time gtherwile if the Time had been laid after the Action and befoze the 
was proved. Herdid, fo2 that ſhall be intended to be the Treſpaſs that was 

given in Evidence, and that was after the Ackion bꝛaught; and 
ſo it is where it appears that the Jury give Damages koz a 
Time not come, as in 2 Saund. 169. where the contrary _— 

e 


VERB FCTfS. 663 
be intended, z Keb. 304. in Point. Judgment fo2 the Plaintitk. 
Then Northy moved that they might have Leave to enter the 
Judgment as of the preceding Term, becauſe the Plaintiff died 


ſince the Gerdick. Curia, Enter it as you can, but at your Pe⸗ 
ril, we give no Leave no2 Directions about it. 


— ——_—_— 


Roe verſus Gatehouſe. Mich. 8 Will. III. B. R. 
N SUMPSIT' quod cum the Defendant was indebted to him « + ) 


in 51. fo2 Boney lent, and pꝛomiſed to pay; Cumqʒ etiam, at —— 
the Requeſt'of the Defendant the Jlatntiff found Hozſe-meat fo? cured by Ver- 
J. S. ſuper ſe Aſſumpſit; and ſays not that the Defendant ſuper dis. 
ſe Aſſumpſit. A Gerdi being fo2 the Plaintiff and entire Da⸗ 
mages, and a Writ of Erroz bzought in B R. relying upon 3 Cro. 
913. and Noy 50. fo2 J. S. might as well be the Perfon pꝛomi⸗ 
ſing as the Defendant ; and the J2omile is the Gift of the Aﬀton, 
and an Jncertainty in that cannot be cured by Intendment after 
 Cerdiff, Sed per Cur*. Jt being ſaid poſitively-at firſt, That the 
Defendant ſuper ſe Aﬀumpſit, and then cumq; etiam, &c. the 
ſame Mominative ſhall go to all the Pzomiſes ; and by reaſon of 
the woꝛd Etiam, it cannot be intenden of a Mꝛamiſe by J. S. fo: 
he had not promiſed beloze. Judgment armed. vide Sid. 292, 306. 
Lutw. 125. 3 Co. 703. 4M , RT + 


Prince verſus Molt. Pal. 9 Will III. B. R. 


N Caſe the Plaintiff declared, Quod cum quer' 2 Julii poſſeſ- J 10 . 
ſionat. fuiſſet de quodam clauſo prati prædict. defend. 3 Au- eftel be. 

guſti erexit novum molendinum & aquam currentem fecit inun- cauſe more 
dare per quod inundavit clauſum ſuum prædict. per quod totum Sue 
uſum & proficuum inde eodem ſecundo die Julit uſque tempus ex- oughbt. 
hibitionis billæ prædict. amiſit: Gerdict pro Quer. and intire Da- 
mages; but Judgment was arreſted; fo2 an Erection on the zd 
Day of Auguſt, might make him loſe a particular Gain o2 Pꝛo⸗ 
fit from the 2d Day of July, as if he had laid in the Meadow 
fo) Hay. But by an Erection on the 3d Day of Auguſt he could 
never lole totum uſum & proficuum from the 2d Day of july; 
therefoze he has recovered moze Damages than he ought, and 
this Cale is not to be diſtinguilhed from Moor 887. Hob. 1 89. 
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Eaſt verſus Eſſington. Mich. 1 Ann. B. R. vide this 
(6) Caſe, Title Bills of Exchange. Vol. 1. Pag. 130. 
pl. 14. 


Crowther verſus Oldfeild. Hill. 4 Ann. B. R. Vide 
this Caſe, Title Jeofails. Vol. 1. Pag. 364. pl. 5. 


( ) WE RE a Qerdi# will aid a Title defettively ſet fozth, but 
not defefive in its (elf. | | 


Hadley werſus Stiles. Mich. 9 Ann. B. R. 


(8) JT NEBT ona Bill penal fo2 3001. The Defendant pleaded 
age Bill Nil debet, and the Plaintiff took Jſſue thereon, and the 


and Nil debe: Jury found Nil debet fo; 200 l. and Debet as to 1001. My. Lut- 


pleaded, the, wyche urged, That this Plea, Jſſue and Uerdi were immare- 
1:72 bo pen kläl, and that the Debt could not be appoztioned. Et per Cur'. 
and Debe: ro The Plea was ill, but the Gerdick has made it good: Te will 
the re: oe? Intend 2001. paid, and an Acquittance under Seal pzoduced in 
| P2oof thereof, and the Jury may as well appoztion here as in 
Debt on a ſimple Contra, where they may find Nil debet fo2 

part, Vide Mo. 957. 1 Rol. Rep. 257. 


2 VIEW. 


VI E W. 


Kempſtet verſus Deacon. Paſ. 8 Will. III. C. B. 


Aiew is grantable, but that is only where the Title is in (.) 


21 Queſtion. 


Anonymus. Trin. 10 Will. III. B. R. 


JT was ozdered,. That when in Ower to a Uiew, the laſt Juro: 


ethod o 


is withdzawn, the Plaintiff ſhall take out a new Diſtringas, Method of | 
Amoto the laſt Man of the Panel, to diſtrain the other twenty- Caſe of as 
thee, with an apponas etiam decem tales. At the Trial of this View. 


Cauſe fo2 ant of a full Jury upon the pꝛincipal Panel, ſome 
Taleſmen were ſwo2n and had the Utew, but the Diſtringas was 
returnable as an oziginal Diſtringas, and ſo many of the pꝛincipal 
Panel left out, who were not at the Aiew, of which the Defen- 
dant complained, and would have ſet aſide the Trial fo2 Jrregu- 
larity; but becauſe no Venire appeared to the Court, and the 
Matter ſtood. upon Reco2d as an oziginal Trial, and the Want 
of a Venire was helped by Uerdif z. and becauſe the Cauſe was 
tried by thoſe that were fitteſt, viz. thoſe who had the Uiew, the 
Court would do nothing in it, but oꝛdered the other Courſe fo2 
the Future. 1% | 9 


Anonymus. Mich. 4 Ann. B. R. 


ER Holt C. J. Befoze we make a Rule fo2 a Uiew, the 
Venire facias muſt be returned, and then we may make a 


Rule, that ſo many of the Panel ſhall Uicw the Pꝛemiſſes. 
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Villeins and Villenage. 


Smith verſzs Browne «nd Cooper. 


{1) ve Ptaintiff declared in an Indebitatus Aſſumpſit fo; 
Leg , 4: 20 l. fo2 a Negro ſold by the Plaintiff to the Defendant, 
Negro ſold. vir. in Parochia beatæ Mariæ de Arcubus in Warda de 
A, Whether Cheape, any jig 4 ＋ 18 4 ond on NT 

3 That e 


br net: in Arreſt 20 7 * * a e as a 8 
. 44 — gland, he 3 tree: One map be a Gil. 
4 bit not a Slave. Et per Powell I. In n U- 
e Property, but it is as an Jabertanct; in a 
5 8 per but un a Chattel real; the Law took 
5 4 2 5 * it C. A a thould habe averced in 
17 t the Dale was in Virginia, ana by the Lats 
roes ore falcable foz the Laus of — 
land da im extent to Virginia, being a conquered Caimtry, their 
Lace, the King pleaſes; and we cannot take J2otice of it 
foth, therefoze he virefted the JIlaintif ſthouid amend, 
ectargrion ſhantd be made, That the Defendant was 
N £0 the Plaintiff for a Negro (ol here at London, bac 
t the Lf No at the Tino of Dale was in Virginia, 
Ad: the Laws and Statutes of Virgivia, are 
eable = 1 Fe Then the Atto men General coming is, 
ſaid, they were Jnheritances, and transferable by Deen, and not 
without, and nothing was done. 


Smith verſus Gould. Mich. 4 Ann. B. R. 


e . I. ons en ay ear 
not for a Ne. 10P&-VOCA 3 
ro; buria ditt was fo? the Plaintiff and ſeveral Damages, and as to the 
pune cps Negro 301. And it was moved in Arreſt of Judgment, that 
www ſaum o. Tober lay not fo2 a Negro, fo2 that the Owner had not an ab⸗ 
% Plaintiff ſolute Pꝛoperty in him; he could not kill him as he could an Or. 
auy give ce Conte, It was ſaid a Pꝛoperty implies the Right of having and 
he was bis knjoping, and dilpoſing, but it does not always imply a Power 
Negro to deſtroy; That this Power holds in Beaſts, Fowl — 
4 Fiſh, 


r 


Villeins and Villenage. 667 
Fich, which were made the Pꝛoperty of Mankind by the Ad of Difference 


God, ind have a natural Exiſtence, but not in Things incozpo⸗ 1 
real, which conſiſt in jure tantum, fo2 this being a P2operty ex Things ha- 
Inſtituro only, the Owner has only a Power accozding to the "5 * 200 
Meaſure of this inſtituted Right, And it was inſtanced in the na «civil 
Caſe of a Common, a Tap and a Ward. On a Ca. Sa. the — on- 
Plaintiff has an Jntereſt in the Body of the Paiſſoner as a 7 
Pledge, not to ſell, but to keep, and it goes to Executozs, 

Hob. 61. Jn a Servant to wozk him, in a Captive to (ell him, 

Reg. 102. E. N. Br. 88, a. B. N. C. 295. Bro. Property 38. 1 H. 6. 

c. 5. in Raſt. 219. Cott. Ab. 460. That the Writ de Nativo ha- 

bendo mult lay the Explees of a Uilletn in wozking and taring 

him at Mill. Co. Ent. 406. That by the Law of Moſes a Man 

may be a Slave, and a Slave was a Chattel, his Maſter's Mo- 

ney, Exod, 20. 21. That by the ſame Reaſon there may be a 
Servus prædialis, i. e. a Villein. One may be a Servus perſonalis, Servu: predia. 
and that firſt a Captive and afterwards a Gillein. Hob. 97. % 4% P.. 
Brownl. 78. A Uillein in Ozoſs is a Chattel, fo2 he is of a pe- 
riſhable Nature, and cannot endure fo2 ever. So is Fitz Diſcon- 

tinuance 16. Br. Villein 60. As Uilleins are regardant to Land, 

it is a different Thing, and in that reſpet they are Jnheritances, 

and ſo are the Charters: Every Uillein is intended in Law re- 

gardant ; the TUrit in the Regiſter therefoze ſuppoſes him to be 

nativum ſuum, but befoze he was a Uilletn, he was a Captive, 

and then a Chattel. Laſtly, Jt was inſiſted, That the Court 

ought ta take Notice that they were Merchandize, and cited 

2 Cro. 262. The Caſe of Monkeys, 2 Lev. 201. 3 Keb. 785. 1 Inſt. 

112. Jf J impziſon my Negro, a Habeas Corpus will not lie tg 

deliver him, fo2 by Magna Charta he muſt be Liber bomo. 2 Inſt. 

45. Sed curia contra, Men may be the Owners, and therekoze 

cannot be the Subjet of Pꝛoperty. Uillenage aroſe from Cap- 

tivity, and a Man may have Treſpaſs quare captivum ſuum ce- 

pit, but cannot have Trover de gallico ſuo. And the Court 

ſeemed to think that in Treſpaſs quare captivum ſuum cepit, the 

Plaintiff might give tn Evidence that the Party was his Negro, 

and he bought him. 
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Searhan verſus Ling. Mich. 6 Will. II. B. F. 


(„)) WFF the Defendant be a Varriſter, he may have the Vine 
If che Defen- ©} changed £0 Mildtelex. In Trin. 2 Aun. Wilcocke, an gt: 
riſter or Al- tozney, was fned by Bill of Paſvilege, any the Acklon was 
rorney, be laid in Suffolk; and upon Motion the Venue was chungen 


de lange into Middleſex 3 and vide 2 Vent, 47. M an Aftvinty beff 
he iu 0 Pian ap be Won m Kiddeles, the Vetive Mu aut l. 


changed other wulle ik in London. 
Anonymus. Tal. 8 Will: H. B. R. 


620 R. C. J. The Potion fo change u Venue oughe tu de 
When Mo- I . Within eight Days after the Declaration venbered, dat his 
change the Rule is not gtways fieſtly obhered to; But Trin. 5 W. 3. R R. 
Yenue ought Fit was ſatd by Aſton; one might move fo change the Venne at 


to be made. any Time befoze Judgment ſigned; Which Holt- C. J. dend d 


caving, beretofoze it das never granted alter the Riley oz 


Pleaving were out. 


the Duke of Norfolk verſus Alderton. Paſ. 
9 WII. III. B. R. 


. A Motion was made to change a Viſne in an Aﬀfon of Sciti- 

to be chang'd dalum eee upon the common Afﬀidavit, inſiſting on 

in an Aion my Lozd Shaftbury's Caſe, 2 Jo. 192, 198. but it was denied; 

— fo2 in my Loꝛd Shaftbury's Caſe, it was on an Affidavit of the 
vaſt Intereſt he had in the City, and the Unltkelineſs of an impar⸗ 
tial Trial; but we will not depzive the Plaintiff of that Benefit 
the Law gives him, of laying his Aﬀion where he pleaſes, foz 
the Convenience of the Defendant. Vide 1 Lev. 56. 


Note, at Common Law, all Aions were laid in the pꝛoper 
County, that there might be a Jury de vicineto. | 


1 Ano- 
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Anonymus. Mich. 10 Will. II. B. R. 


N an Action on the Caſe againſt the Dꝛawer of a Bill of "I 
change who lived at Briſtol, and dꝛew the Bill there, a Motion 
was made to change the Venue, but it was denied, fo2 the JPerſon 
upon whom the Bill was dꝛawn, lived in London, and there was 
the Refuſal, and that -muſt be pꝛoved to make the firſt Ozawer 
liable; fo? where Evidence neceſſary to ſuppo2t the Action ariſes 
in two Counties, the Plaintiff may chuſe which he will; and this 
is the Gꝛound of the Rule, That if the Plaintiff will be bound to 
give ſome material Evidence in the County where the Action is 
laid, the Court will never change the Venue. Et Paſ. 10 W. 3. B. R. 
In Trover and Converſion the Dekendant had leave to change 
the Venue, and the Plaintiff moved to ſet that aſide, offering to 
be bound to give Evidence in the County where the Adion was 
ald: Upon Enquiry the Court found the Plaintiff was Aſſignee 
of Commiſſioners of Bankrupts, and could p2ove the Alignment 
in that County: Per Holt C. J. the whole is tranfitozp; Et per 
Cur'. The Converſion is the Cauſe of Aﬀion and not the Allign⸗ 
ment, and you are in Place of the Commiſſioners, and the 


mn. Evi- 
dence neceſ- 
ſary to ſup- 

port the 

Action ariſes 
in two Coun- 
ties, the Plain- 
tiff may lay it 


in either. 


Venue was accozding to the Rule. And Paſ. 12 W. 3. B. R. it 
was held, That where a Rule is made to change a Venue, and 


afterwards the Plaintiff would bing it back again, the Rule 
muſt be, dare aliquam evidentiam de materia in exitu, in the 


Counfy where the Action was brought. 


Dominus Rex 7 Ihe Mayor of Oxford. Paſ. 
| 13 Will III. B. R. 


N Caſe fo2 a falſe Return, the Ation-was laid in Suffolk, and 

the Defendant moved it might be lald in Middleſex 5 and gave 

as one Reaſon, That it would raiſe Heats in the County. The 

Court inclined to do it, but the Plaintiff inſiſted and would not 

conſent, and therekoꝛe nothing was w_ becauſe be bad a Right 
to lay it in either TY | 


_ Crockett's Caſe. Trin. 3 Fry B. R. 


DE P laintiff declared of a Pꝛomile in Staffordſhire, and 

the Declaration was deltvered in Eaſter-Term : Chetham 
moved to change the Venue. Et per Holt C. J. (The Botion 
being in Trinity-Term) unleſs it appears upon the Face ok the 
Declaration, Chat the Plaintiff was not entitled to a Plea to 
Vol. II. 91 | * © enter, 


(6s) 


— — —_ 


. 7 


enter, we erped an Affidavit when the Declaration was delivered, 
that thereby the Court map be aſcertained. | 


Sir Samuel Gerrard's Caſe. Mich. 3 Ann. B. R. 


A N Afton of falſe Impyiſotiment aggainff the Sheriffs of 
CA Lotidot was lat in Mididleſex; ard upen the common Af: 
fvavit a Rule was made that the Venue ſhould be changed to 
London; but then it was ſain that the Officer of the Counter 
wid ſubjed to te Shet ins, and fv there rouly be no good Trial, 
fot which tealon it was tmoved back to Middlefex. 


Heathebat's Caſe. Pal, 4 Anm. B. R. 


yl ©) A N Attion againtt a Lighterman koz not velivering Goods, 
changed in A was lid in London, where they were to be carried. It 
Action a= tag moved to change the Venue, becaufe the Damage and Ne. 
got» , gieft was in Kent; ſed non allocatur; Fo2 the Neglef is tranſ- 
for Goods tp, And not material where it was, and the Court will never 
ole rhange a Venue koz u Carrier, which is the ſame Cale; other⸗ 

wiſe pethaps if Deteit, o2 where there is an aftual Miskeaſance. 

= * Holt C. J. Mich. 10 W. 3. B. R. fuit dit, That in an 


of Eſcape, it is not the Courſe to change the Venue. 


47 


Knight verſus Farnaby & af. Pal 5 Ann. B. R. 


(9) FR. Knight, Clerk of Achſe df the Nortvlk Circuit, bꝛuught 
one M an Adlon of adult aud Vatterp againſt Farnaby and 
bis Adion in Others, fo2 a Battery committed in Kent, and laid the Adion in 
2 Middleſex : Upon tbe common alädavit the Viſne was changed, 
nor be but upon the Botibh of We. Knight, that Rule was ſet aſide, 
chang'd. and the'Vifrie bzought back again, Et per Holt C. J. In firi#- 
neſs of Law, an Action fo} à tranſitow Matter, as Battery is, 
map be lald any where. M by Law the Place were material, the 
Defendant might give in Evidence, as de does, in criminal Pꝛo⸗ 
ſecutions, that the Battery was done in another County: Pow⸗ 
ever it is now allojpe and become the Courſe of the Court to 
change the Venue fox the Defendant upon the common Afidavit ; 
a Pꝛadice which, as he had heard by old P2atiſers, came up 
Puig oh firſt in Ring James the Fieſf's Time; but that Riile had never 
rife in ten. Obtained in Caſes ok pzivileged Perſons, as Batriſters, &c. 
ficory Actions who ate to attehd at Weſtminſter, and therefoze have the Liber⸗ 
begun inKing ty ok wing their Adtons in Middleſex: So it was held in the 
Fir's Time. Cale ok Px. Thompſon againſt Scroggs. The [Plaintiff is an Ofti- 
TNT i | EE EEE ; 1 cer, 


Univerſities and Schools, &. 671 
ker, he is bound to attend the Aſſizes at Norfolk, and to attend 1 
at Weſtminſter tg return the Poſteas. By the Statute of Weſt- | 
minſter Juſticiafii Habedtit Cletleos ſuos irröthlantes; adhd in Clerks of Ac = 
Dyer, upon a Queſtion who ſhould return the Poſtea's in Caſe "wg 4 ] 
both the Juſtices ol AMze dien befoze the Day in Bank, 'twas * 
held the Clerk of Afizes ſhould return them. @Therefoze he is 
Clerk to the Judge vf Aſie and a Yiniſtet here above to attenn 
upon Trials owered by ſupetioz Coutts upon TUrits of Nifi 
prime iſſuing out of thoke Courts; Et per Powell J. The Pvt: 
tege extends to Judge's Clerks; as well as to Serſeants at 
Law, VBatriſters, and Attomeys, koz they are bound to be in 
_ Middlefet to attend their Matters, and \ is the Clerk of ame; | 

that the Clerk of Afize was the Clerk of the Judge of 4Mze 3 
and firice the Statute has allowed the Judge of AMize to have a 
Elerk, they ſhall not be obliged ta return the Poſtea's themſelves; 
bt the Elerk of K5e it orcend at Weſtminſter to retuen 


$ 
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Univerſities and Schools, &c. 


Hinton verſ#s Hern. Mich. 8 Will. III. B. K. | 


of Oxford, reciting the Statute of E. 6. and Car. 2. Vice Coo, 

and the Ciiffotn of the Ciniverſity to have but four ©0100 bell 

Taverns, and that he ſold TWine without their Li: Pie for 2 Fe- 
cence in contempt of the Laws of the Univerſity and the ſais =__ F 
Statutes ; und becauſe a Penalty is inflicen by the ſaid Sta? | 
tutes, and they cannot hold Plea fo? ſich Penalty, a Prohibition 


was granted, 


H INTON was libellev agdifit in the Untverilty⸗Coutt + ) 


Matthews 


1 


52 
Argued whe- 
ther a Prohi. 
birion lay to 
the Eccle- 
ſiaſtical Court 
in a Suit for 
teaching 
School with- 
out Licence 


from the Or- 


dinary, before 
the Act for 
preventing 
the Growth 
of Schiſm. 


Quare. 


Univerſities and Schools, &c. 


Matthews verſus Burdett. Hill. x Ann. B. R. 


IN a prohibition the Plaintiff declared, That whereas by the 

Common Law it was lawful to teach others, and inſtruck 
them in any honeſt Art o2 Science, and that teaching eſt res 
mere laica, &c. Pet that he was ſued in the Spiritual Court fo? 
teaching Childꝛen in the Elements of Gzammar, without Licence 
krom m Ozdinary: On Demurrer it was inſiſted fo2 the 

.. n ee {ig 
- 1ſt, That the Law favours a means of Livelihood; that Gꝛam⸗ 
mar was equally uſeful to all literate Pꝛokeſſions, and that a 
Lawyer 02 Phyſictan could be no moze without it than a Divine. 
That all the Colleges in the Univerſity were lay Cozpozations; 
that tho' the Members of the College might be all of them Spiri- 
tual Perſons, yet the Corporation was Lay and Tempozal; be⸗ 
cauſe the Inſtitution and End was Tempozal, viz. to advance 
Learning, which ſhews that a School⸗maſter is a Lay Employ- 
ment, and was ſo2merly under the Care of the Civil Magiſtrate: 
Stillingfleet's Orig. Britt. 210, 212, 213. That the Common 
Law takes no Notice of it but as Tempozal. Vide 11 H. 4. 47. 
Poph. 170. Reg. 35. And that the only mention of it befoze the 
Refo:mation, is Anno Domini 1408. Per Linwood 282. That 
School-maſters permit not their Scholars to of Religion, 
under Penalty of being cenſured fo2 Hereſy, to which every Body 
was liable; which Pꝛoviſion was to p2event the ſpzeading of 
Wickliffe's Doctrine: That no Law oz Canon required a Li⸗ 
cence till the Council of Lateran, Anno Domini 1215. Decret. 6. 
Tit. 5. cap. 1, 2, 3. and that is, That there ſhall be a School⸗ 
maſter in every Cathedzal, and that he ſhall be licenced by the 
Biſhop. That the leveral ads of Parliament which require the 
Schoolmaſter's taking a Licence from the Biſhop, ſhew it was 
not neceſſary befoze, no2 was there any ſuch Uſage o2 Pꝛadice 


that can be made appear. Vide Stat, 23 Eliz c. 2. 1 Jac. i. c. 4. 
rc. . 1 39 5) r 


2dly, That ik this was a Calling which a Lay-Man might 


_ follow by the Common Law, a Canon cannot-reſirain him ok the 


Liberty the Law gave him; the Common Law and Cuffom of 
the Realm cannot be altered 02 abzogated, but by Ad of Parlia- 
ment, and therekoꝛe a Canon cannot do it, tho' ozdafned by the 
King's Royal Licence, oz afterwards confirmed by his Royal 
Authozity. Vide 12 Co. 72. 2 Inſt. 97. 647, 653, 657. 2 Ro Ab. 
454. Mo. 782. Ratio eſt, becauſe being a Lay-Man, he is not 
repzeſented, and therefoze his Conſent is not given, and a Man 
cannot be under the Obligation of a Canon without his Conſent 
expꝛeſs o2 implied, In the Pyzimitiv? Church the Laity were pꝛe⸗ 

EY | ſent 


"I 


Univerfities and Schools, &c. 


—— — — Rr EI 


ſoft at aff, Spriovs: Then the Empire became: Chyifttan; no 


Canon was ever attempted without the Confent ok the Emperoz; 
and his Concurrence included the Aſſent of the whole Body of 
the People; becauſe he had the ſole legiſlative Power in him: 
Put this is not the Caſe of our King; fo2 he has not the whole 
Icgiflative Power in him: Ergo, his Conſent to a Canon in re 
Ecclefiaſtica, makes it a Law to bind the Clergy, but not to bind 
the Laltp. Vide 20 H. 6. 13. Er. Ordinary 1. 2 Ro. Ab. 2286. 
2 Cro. 670. 2 Brownl. 38. Cro. Car. 588. Palm. 379. 
3dly, here the Common Law o2 a Statute gives a Remedy 
in foro ſæculari, whether the Matter be Tempozal o2 Spiritual, 
the Conuzance of that-Yatter belongs to the King's Tempozal 
Courts only, utfleſs the Jurisdizion of the Spiritual Court be 
ſaved by that Statute which gives the Penalty ; fo2 otherwiſe 
one might be twice puniſhed fo2 the ſame Thing. Vide Litt. 
Se. 136, 137. Cro. Car, 229. 1 Mod. 21, 22. 1 Jon. 320. Where 
a Crime which was puniſhable in the Eccleſiaſtical Court, is 
made Felonp, theit Jutisdickton ts gone. Foz Note, The Na: 
ture of the Crime is alter d. So 2 Leon. 53. 4 Leon. 92. That 
in this Eaſt the ad of Parlament whith gives a tempozal ]Ie- 
naſty; does not ſave the Jurtsdidton of the Sptritual Court, 
which was urged as an argument that the Patliament did not look 
upon it as alt Eccleſiaffical Matter; fo? in att Caſes: where Its 
of Patliaitiefit have impoſed farther Penalties in Eccleſiaſtical 
Offerites, there is a Saving added fox the Jurisvidion of the Ec⸗ 
cleſfaffital Toft; (o is 13 Eliz. cap. 5. Df Uſury:. 31 Ellz. d. 6, 
Df Simony. 4 Jac. 1. Of Dzunkennels. 3 Car. 1. c. t. Df the 
Obler vation of the Sabbath. 3 Jac. 1. c. 4. Ok Recuſancy. And 
they urged alſo that thele Paritaments had nat added theſe Sa- 
vlngs, ff they had been nſetefs ; bat if was their Opinfon, That 
impoſing a Penalty made it a tempozal Offence, and that their 
Jukisdicktau would have been loſt without firch a Saving. And 
laltly this Difference was taken, That where an Ac of Paclia⸗ 
ment Fives 4 Remedy fo? a Spetial Dattcr in the Tempozal 
Covifts, the Spiritual Jurisdidion is gane; but where an At gives 
a Remedy in & Temporal Matter to be p2oſecuted in the Spiritual 
Cohrt, pet the Remedy at Common Law remains, as pro vio- 
lenta injectione manuum in Clericum. Note, In the Statute de 
cr cutnſpecte Agatis, the Tons are, commiſſum fuit alias, which 
fut be under ſtodd of a Jurisdiſtion befoze granted to them. 
On the othet Side ft was ſald, That the Canon of Lateran 
befoze mentioned, was received in England as well as the other 
Tihdh sf the ſame Council fo: JIarochia! Tvthes, and that ap- 
fats by Euſtom, that the Biſhop is to ſuperintend the Educa⸗ 
klön of Polfh, Vide Linw. I. 5. tit. De Magiſtris, and the (cve- 
tial Statutes, requiting that he ſhall have a Licence from the 
OWingryt Aim it was ſaty, That the Toleration-Ax did = 'tt- 
| fluience 


674 Void and Voidable. 


fluence this Caſe, foz that did not | exempt Men in Places of 
Truſt from qualifying themſelves accoꝛding to the Rites of the 
Nr of RS 


Void and Voidable. 


Fall verſus Biggs. Trin. 2 W. & M. B. R. 


8 T. Debt on a Bond, with Condition to ſtand to and perfoꝛm 


Order of Ju- the Der of the Juſtices; the Dekendant pleaded they made 
— ov no Oper, the Plaintiff replied and ſet foꝛth the Oꝛder. The 
voidable. Defendant demurred, pꝛetending it was a void D2der, and 


that he was not bound to perkoꝛm it, comparing it to the Cale of 
an Award, but the Court did not think them alike; fo2 the O2der 
being a judicial Ack is not abſolutely void, but voldable, and con⸗ 
an D2der till avoided. 


_ Prigg zerſus Adams & al. Mich. 4 W. & M. B. R. 


TY of 1 N Treſpaſs and falſe Impriſonment, the Defendant juſtified as 
a ſuperior an Dfficer under a Ca. Sa. on a Judgment in the Court of 


_— only Common Pleas upon a Uerdit to2 55. fo2 a Cauſe of Action art- 
* ſing in Briſtol. The Plaintiff replied, and ſet kozth the p2ivate 

Ack of Parliament fo2 erefing the Court of Conſcience in 

Briſtol, wherein was a Clauſe, That if any Perſon bzing ſuch 


Afﬀion in any of the Courts at Weſtminſter, and it appeared upon 


Trial to be under 40s. that no Judgment chall be entered fo2 the 
Plaintiff; and if it be entered, that it ſhall be void: Upon De- 
murrer the Queftion was, TUhether the Judgment was ſo far 
void, that the Party ſhould take Advantage of it in this collate- 
ral Afﬀion ? And the Court held that it was not; but that it was 
only avoidable by Plea o2 Erro2 ; as where one is taken on Out⸗ 
lawy and hath no Addition; (Vide N. c. 3. Ks. c. 10. 
Bend. 14, 88, 122, 132. 1 Inſt. 259. Dy. 214. 5 Co. 119.) and 


ſaid it was not like the Caſe of a Judgment vacated. 2 Sid. 225. 
I Thomp- 


wx x 
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on the Face ok the Deed. 


is no pꝛecedent Eſtate of Freehold to ſuppozt it; and taking it i} 


that tis either Clay votd, and yet muſt be one of them: But in 4 


a. 
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Thompſon verve Leach. Hill. 9 Will. III. B. R. 
OND of an Infant 02 Non compos is void, becauſe the,. ( 3.) 


Law has appointed no aq to be done to avoid them; and * 
the only Reaſon why the Party camiot plead Non eſt factum, fg, Nez ene, is 


becauſe the Cauſe of Nullity is extrinfick, and does not appent 


Uſes and Truſts. 


Davies verſus Speed. Hill. 3 W. & M. B. R. Rot. 26 1. 


and TUife covenant to {cvy a Fine to the Uſe of the wi: cove- 
Heirs of the Body of the Husband on the TUtfe be- 22 3 
gotten, Remainder to the Pugsband in Fee. They Wy 1420 
have Iſſue, the c7life dies, the Iſſue dies, and the Pusband dies; co the Uſe of 
and now the Queſtion in Eje#ment was, Chether the Heir of the om 9 
Dusband, oz the Heir of the CUike should have the Lands? Et the Husband 
per Cur. on the Wife 
iff, Here can be no Eſtate ko: Life to the Hugband by Jinpli- Lin 
ration : becauſe the Eſtate was the Mikes, to which he is a void 
Stranger. nt 
2dly, This Limitation to the Heirs of the Body of the Pul⸗ || 
band, &c. was merely votd ; foz taking it as a Remainder, there | 


FH way ſeiſed in Right of his Wife: Husband "fs WP 


as a ſpzinging Ale, then it is a ſpꝛinging executozy Ale, to ariſe | ik 
after a dying without Iſſue, which the Law will not expeck; ſo i 


this Caſe the Chief Tuftice held, That a Feoffment to the Uſe | 
of A. and his Heits, to commente four Years from thence, was 
good as a ſpzinging-Uſe, and that the whole Eftate remained in '| 
the Feoffo2 in the mean Time; ſo it is if ff were to commence | 
Vol. II. M m akter | 


r 


676 U ess and Truſts 


after the Death of A. without Jſſue, if he die without Jue 
within twenty Pears. 


Lord Angleſey verſus Lord Altham. Pal. 8 Will. Ill. B. R 


BEES PON. the Trial of this Cauſe at Niſi prius in Middleſex, 
ide levied 1 before Holt C. J. a Caſe was made faz the Dpinion of the 
Recovery Court, viz. H. levied a Fine, and afterwards ſuffered a Com: 
ſuffered, ._ mon Recovery, wherein the Conuſee was Tenant, and there 
nuſce was being no Deed in the Caſe, it was objeted, That the Ale of the 
Tenanr, and Fine reſulted to the Conuſoz; and tho the Intent of the Fine 
no Uſes of might be to make a Tenant to the Przcipe, pet no Cſe oz 
clared. In- Truſt can be averred ſince 29 Car. 2. c. 3. Sed non allocatur; 
cenced co of ko; at Common Law the Uſe was always intended to be to the 
the Conuſee, Feoffee 02 Conulee, and in pleading, never was averred, Co. 
in order to Ent. 114, 273. Plowd. 477. But if it be to the Uſe of the 
make +. 7*- Feoffo2 02 Conuſoz, then it muſt be averred, 

Freehold. 2dly, The Court held the Party was in by the Fine imme: 
diately, and ſo there was a good Tenant to the Præcipe. | 

zdlp, The Statute extends not to Ales by Operation of 

Law, but to ſuch Uſes as are to a third Perſon, and that nei⸗ 

the Conuſoꝛ no2 the Conuſee could aver the Fine to the Uſe of a 


third Perſon ſince the Statute. | 


Tregame verſus Fletcher, Hill. 8 Will. II. B. R. 


. RROR ok a Judgment in the G2and Seſſions of Wales, in Re- 

Uies of » Re- L/ plevin, where the Defendant made Conuſatice, That A. was 

covery are fetſed in Fee⸗tail, and ſuffered a Common Recovery; and that 

Bead dubg, by Deed made at a Time ſubſequent, 'twas agreed the Recove: 

quent, the TY ſhould be to the Uſe of B. fo? the Security of a Rent-Charge, 

Bend E. .. und that Rent was Arrear, fo2 which he diſtrain'd. Judgment was 

neral, that - fo? the Avowant. Holt C. J. held, ſt, That it was not well ko 

Recovery was plead the Uſes were declared by a ſubſequent Deed ; birt he ſhould 

to ſuch Uſes. plead, Quod recuperatio habita fuit, &c. quæ quidem recuperatio 
in forma prædict. habita fuit, to ſuch and ſuch Uſes. 

Where Uſes 2dly, He held, That where the Uſes of a Recovery are de- 

verrd by po. Clared by Deed pꝛecedent, no new o2 other Uſe can be averred by 

rol,and where Pürol, unleſs there was ſome Uariance between the Deed and 

* the Recovery; and that in Caſe of a Deed pꝛecedent, if the Par⸗ 

ty ſet up other Uſes, he muſt confeſs and avoid ; But where 

they are by Deed ſubſcquent, new oz other Ales may be averred 

without ſhewing the Deed, tho' there be tio Uariance, 8c. be- 

cauſe. there was an intermediate Time when there might be ſuch 

Agreement made, and the Uſes ariſe by the Recovery accopding 

I | to 
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to that agreement ; and if a Deed \ubſequent be ſet up, the other 


— 


Joncs verſus Morley. Hill. 9 Will III. B. R. 


PON a Special Getvid in Efetttnent it was found, That ( 

J Bowyer being keited in Fee, in Conſideratioh ok Marriage, — bow 
Inventute of Leaſe and Releaſe conveped to A. and B. fo the vn; causes 
Ale of her (elf in Fee, tin the intended Bartiage tvith Edward by Wey of 4 R 
Morley ſhould take Effett, and untif the ſald Morley chould ſettle Fronſoors? 
upon her a Jointure of 300 J. per Annum, att) then to the Catti woo, che # 
Morley und his Heirs : The Wartiage tovk Effez, and on rhe Vis my be # 
25th Day of January, 1655, they covenanted and agreed to levy [core 1 
a Fine next Hillary-Term; and the Uſe thereof wits declared wichour | 
by the ſame Deed to be to E. Morley aud his Heirs. After: Boe. 
watds, viz. the 3iſt Day of the tame Month, by Jidenttite be: 1 
tween the pusband and TWUife, tt was agrerd and veclated 
That the Ates of the Deed of the 2th chduld be revoked, gt; l 
tet this, the ſanie Hillary-Tertti, a Fine was leviev ; and this i 
CAriting of the ziſt being nd Ored, it was tefoſved, . þ 

' iff, That bp the Agreement df the 29th, the Parties meant a | 
Fine to be levied Hillary-Tettii tome twelve Months, ann not 
the Hillary-Tetth then ciittcht, and therefoze this Fine was not | 
purluant to that Covenant. Pho * # 

ably, Ehnt if the Fine had been levied putſutant to that Cove- 1 
nuͤnt, no parol Averment tould have been allowed to declare other 
Utes, o! that the Fine was not to the Ales df that Deev, and i 
all Parties hab been eſtopperd to aver the contrarp by Patrol, 0 


Jae gt 


| by 4 ſbfequetit 3 and befoze the Fine other Uſes May be bi 
Fi te . | 3 

4bly; That flice the Fine is not atcowing ro the Deen, othee i 
Uſes may be averred, tho' they were declated by Tiriting, aud 14 
not by Deed; koz by the Garlante there is Room and Occaſion ö 


glben to enqutre and receive Inkozmation, that the old Afﬀtree- 1 
ment was relfufuifyed « and by the kame Reaſbn the Ale of a j 
Flite may be dectated bp Parol upon an 4 — Agreement, it fl 
may cots, ag in this Cale, where the ozigiual agreement was kr⸗ [ 

liniquiche: Per withottt (ich Averment the Fine Chall be intended ä ö 
to the Ale of che feſt agrerment, notwirhaanping the Uartahee, q 

athiy, That this is d good Acbocatton of the Ales of the firſt f 
Deed, tho it be but u Trtting; fo) where the Cunvepanee | 
enures by Tay of Tranſmutatioh, the Uſe is atcowing to the | 
Intent of the Party, and tis no Matter how that Intent is ma⸗ ll 
nifeſted, ſo as it may be known; but where the Convepance 1s | 
by Wap. of Covenant to ſtand ſeiſed, there muſt be a valuable | 
Conſideration, oz a binding Agreement by Deed, 1 

Vol, II. Bm Short- | ſl 
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8 


Shortridge verſus Lamplugh. | Mich. 1 Ann. B. R. 


bs * 2 p Bought Covenant as Aſſignee of a-Reverſion, and ſhew⸗ 
ed * cv, That the Leſſo2 in Conſideration of 5 1. bargained and 
pleaded to A. ſold to him fo2 a Pear, and-afterwards releaſed to him and his 
2 — — * Heirs, virtute quarundam Indentur barganiz venditionis & relaxa- 
derstion ap. tionis necnon vigore Statuti de uſibus, &c. he wag ſeiſed in Fee: 
pears, nor And it was objeted, That the Uſe muſt be intended to be to the 


vie co who! Releflo2 and his Heirs, becauſe no Conſideration of the Releaſe 


Uſe it was, it 


mall be in- NO2 exp2els Ce appeared by the Pleading; ſo that without conſi⸗ 


— dering the Operation ok the Convepance, the Queſtion was upon 

the Releaſee the Pleading, TUhether the Ale ſhall be intended to the Releſſoz, 

and his Heirs. Iinleſs it be averred to be to the Releaſce ? Et per Holt C. J. 
To which the reſt agreed. | OP 

This lap of Pleading was certainly good befo2e the Statute 

27 H. 8. ſo is Plowd. 478, and many Pꝛecedents in Co. Ent. of 

Feoffments averr'd in the ſame Manner; fo2 the Uſe was a Batter 

that was ertrinſical to the Deed, and depended upon collateral 

Agreements at Common Law, and then the Uſe might, as ſince 

the Statute of Frauds by Writing, be averred by Parol, and 


therefoze in pleading the Conveyance was taken to the Uſe of + 


him to whom the Conveyance was made, till the contrary ap- 
peared; ik it were otherwiſe, it ought to come on the other 
Side; and 27 H. 8. has not altered the Courſe of Pleading, 
which is rather confirmed by the Statute; becauſe, if now the 
Uſe be conſtrued to be to the Releſſo2 oz Feoffoz, the Convey- 
ance will be to no manner of purpoſe, it being ſtill the old Eſtate 
to which the old TUarranty and other Qualities remain annexed, 
whereas befoze the Statute there might be ſome End in making 
the Feoffment, viz. to put the Freehold out of him and pꝛevent 
Mardchip; and Co. Litt. goes no farther, than where there is a 


Feoffment to particular Uſes and Eſtates, the; Reſidue of the 
Ute ſhall be to the Feoffoz, which is reaſonable ; fo2 the raiſing 


thole particular Eſtates appears a ſufficient Reaſon fo2 the Con- 
2. Waether Vepance. And Powell J. doubted, TUhether there could be a re-, 
there ca ** lulting Uſe on a Leaſe and Releaſe, unleſs where particular Uſes 
Un open, Are limited; fo2 this TUay of Conveyance is grounded on the an- 


Cooveyance tient May of Releaſing at Common Law, wherein there was a 


8 Merger ok Eſtate, which is a good Conſideration, as where the 
Lefſo2 confirms to the Leſſee and his Heirs. In Erro; of a Judg- 
ment of C. B. which was affirmed. 
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Utes and Truits. = 679 
Broughton verſus Langley. Hill. 1 Ann. B. R. 


NE ſeiſed of Lands in Fee, deviſed them to Truſtees and (6) 

their Heirs, to the Uſes, Intents and Purpoſes herein af- 2% © - 
ter mentioned, viz. To the Intent and Purpoſe to permit A. ts cheir Heirs 
receive the Rents and Pꝛofits fo2 his Life, and after that the on Trutt, co 


Truſtees ſhould ſtand ſeiſed of the J2emifſes to the Ale ok the ende bro 


rake the Pro- 


Peirs ot the "Body of A. with a Pꝛoviſo, that A. with the Con- firs for his 


ſent of his Truſtees, might make a Jointure fo2 his (Uike; and i , + 
the Queſtion was, CUhether A. had an Eſtate⸗tail executed, 02 Rand ſeiſcd 


not? and it was adjudged he had. Holt C. J. pꝛonounced the to che Uſe of 


Judgment of the Court, and gave theſe Reafons: 1ſt, That — oe 
this would have been a plain Truſt at Common Law, and what U in A. 
at Common Law was a Truſt of a Frechold o2 Inheritance is 34 þ* bs © 
executed by the Statute, which mentions the wozd Truſt as well 

as Uſe; and the Caſe in 2 Vent. 312. Burchet and Durdant, is Whatever 1 
not Law; and that the Change of Erprelton in the pzincipal b een 
Cale by uſing the Wozd permit in the firſt Clauſe, which are Truſt «:Com- 
Wozds of Truſt; and akterwards making mention of a Uſe, is don nz 
immatertal, in regard Truſts at Common Law and Ales are cure Ut: 
 £9ually executed by the Statute. TS. executed. 

_ adly, Twas held, That. a Power to make a Jointure, does 

not neceſſarily exclude an Eſtate in Tail, oꝛ an Intent to give it; 

becauſe Tenant in Tail, without diſcontinuing 02 barring the 


Tail, cannot make a Jotnture, and ſo this Power has its Ale. 
Adams werſus Tertenants of Savage: Hill. 1 Ann. B. R. 


M a Scire facias on a Judgment againſt Tertenants, it was (1) 


found by Special Gerdick, That one Savage being ſ(etſed in — 7 


Fee, conveyed by Leaſe and Releaſe to Truſtees and their Truſtecs d 


Heits, to the Ale of Himſelf fo2 99 Pears. Remainder to the * 0 
caſe of the Truſtees fo2 twenty-five Years, Remainder to the or 5 ee, 
Heirs male of his own Body, Remainder to his own right Heirs; Remainder co 
the Queſtion was, Tlhether Savage was Tenant in Tatl, o2 on- b. Ul of ie 


a 7 * Truſtees fo 
iy Tenant fo2 Years ? And the Court held the Limitation to the 2; 2 


Deirs male of the Body to be void, becauſe there was no pꝛece⸗ inde to 
ding Eſtate of Freehold. limited to ſuppozt it; and it hall not be me of + 


male of A.'s 


implied contrary to the .Jntent of the Convepance ; and if it Body ; Re- 


could be implied, it muſt be out of the Eſtate given to the Heirg 242% to. | 


of the Body, which cannot be, becauſe this is a new Ale; where: mac 1. 4%, 


as a reſulting Ale is always from the old Effate, and parcel of for want of 2 


the old Ale; and here the Eſtate takes Effe by Tranſmutation **** 
of Poſſeſſion out of the Seiſin of the Truſtees; and not like * 
inn 1 
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wick and Milford's Caſe, where the Owner covenanted to ſtand 
ſeiſed to the Heirs of his Body: And yet per Powell J. Even in 
that Cale, if there had been an erpzets Effate limfted to the Co 
venanto?, it had been otherwiſe. 


Pye verſus George. Mich. 9 Ann. In Cano 


Cop. RUSTEES appointed to preſerve tontingent Aemainbers 
Tube join F dw join in & Conveyance to deſitby the Refnainder dee 
_ +5igeerRe- d Son ws bom, and this was dettecd a plain Breach of Truſt, 
manders,icis and that whoever clainied undet this Conveyance, having Notice 
Te of the Truſt, 02 by a voluntary Settlement, ſhoifd be liable to 
5 mant good the E Pet Harcotift, Lob Keeper. 


Kr — , — 8 e 228 ow » #22 — +> 
1 - W 
” * . 


— * — — 


Uſury and Extortion. 


Domina Regina verſus Smith. Paſ. 4 Ann. B. R. 


NDICTMENT was at the Seſſions befoze the Juſtices of 


(1) 
— of the Peace at Hicks's- Hall fo! Uſtir 5 contfa formam Statuti, 
not Jurifai: and Judgment was again the Bekendant, upon which a 


Aion pon . g7Jrit of Ertoz was biought in B. R. and the Judgment te: 
Ea berſed; fox the Juſtices ot the Peace habe no Jttrisdition in this 


1 | grow a Certiorari this Dxder was remobeb, Cthereas d 

Cine UU comptaine in kUrtting at this Stffors, exhibited to this 
eo be Für, Court again R. B. Clerk of the Pete, R. B was churged with 
aul Ge. givers Misdemranozs in his Offite, viz: Chat he ergy of 
dat eook H one A. the Sum st 8 s. fo2 4 Subpectix, und dit eottipcl one B. 
e, {6 pay him 9 moge than his due Fee: And it boch appear upon 
| Evideiice, That the ſaid N. B. tnſsdenjeantd biifelf th dis Oe 
| | | | 5 


2 
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by extozting of the lad A. by Colour thereof 55. moze than was 
due, and of the laid B. 9s. mo2e than was due; this Court doth 
diſcharge and remove him from the ſaid Office of Clerk of the 
Peace. 


Note, By 1 W. & M. Sell. r. cap. 21. ſeck. 4. Jf any Clerk of a 
the Peace do misdemean himſelf in his Office, and thereupon a 0 
Complaint and Charge in TUriting of ſuch Migsdemeanozs be 0 


exhibited againſt him to the Seſflions, the Seſſions ſhall dil⸗ 

charge him. It was agreed by all, That if here was not a | 
Charge of Extoztion againſt R. B. then he was not removed; ; 
fo the Juſtices have only a Special Authozity to execute as the ; 
Statute appoints, and the A ſhall be conſtrued ſtrickly, becauſe it n 
dep2zives the Defendant ok the Benefit he has by Magna Charta, 

df being tried per Pares. The Juſtices of the Queen's Bench 

being divided, it was adjourned into the Exchequer⸗Chamber, | 
where Gould and Powys Juſtices, Smith Baron, Ward C. B. 7 
and Trevor Chief Juſtice of the Common Pleas, held this a | 
good Charge of Extoztion, by reaſon of the Viz. which parti- | 
cularizes the general Charge, and tncozpozates what follows 7 
after it with what went befoze it. Cited 2 Brownl. 151. 1 Vent. | | 
37. Welt's Preſid. 97, 130. 1 Sid. 91. 1 Keb. 357. Holt C. J. 
Powell and five moꝛe Juſtices contra. Bekoze the Viz. all was =_ 
mere Reeital and alſo general, and no general Charge is by Law 1 
allowable in any Caſe but Barretry, which in its Nature muſf { 
conſiſt of a Heap and Multitude of Particulars; but that in this | 
Cale it ought to be certain and poſitive; becauſe he is charged with 
-- a Misdemeano2, and ought to know what he is to anſwer to; he | 
1 fs not only to be fined, but to loſe his Freehold; and where a i 
I Man is to loſe any part of his Pꝛoperty, he muſt have a certain | 
Charge againſt him; the At requires the Cauſe of Removal i 
ſhould be in Writing, that the Cauſe may appear, and that he 
map have the Bencfit of Appeal; and theſe Articles are in the | 
Mature of Inkozmations; That what went befoze the Videlicet be- 
ing only Matter of Recita!, and a kind of Title to the Articles, 
the Charge begins at the Videlicet, and then it does not appear a 
that theſe Misdemeanoꝛs relate to his Office: It is not (aid that 
he took thoſe Sums extorſive & colore officii, and a Yan cannot lk 
be charged fo2 Extoꝛtion without charging him with ating ex- | 
torſive, which are Cows as neceſſary as Proditorie & Felonice: | 
bi Jn this Cale non conſtat, but 8s. was his Fee. The Charge 
I ould have been, either that 3 s. was his Fee; and that he, co- 

f lore officii ſui extorſive took 8s. 02 generally; That he colore 4] 
5 officii ſui injurioſe & extorſive took 8s. pro feodo, &c. ; | 
Z Laſtly, They held, That what followed upon Evidence befoze __ | 
þ1 the Juſtices, does not help; becauſe 'tis no part of the Charge: appears upon bl 
| And the Oꝛder was quaſhed. Note, This Repozt is only of the 1 4 
F Effect of what was ſaid in B. R. e | 
4 a Wager the Charge. 
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(1) 
Method of 
performing 
Wager of 
Law. 


Bro. Non» 
ſait 1. 


Wager of Law. 


Anonymus. Trin. 11 Will. III. B. R. 


| CTION of Debt was bzought on a By-Law; the De⸗ 
fendant waged his Law, and a Day was given upon 
the Roll fo2 him to come and make his Law; and now 
upon the laſt Day of the Term he came: And Northy 
fo2 the Plaintiff inſiſted, That if he [wear falfly o2 raſhly, and 
without Reaſon, the Court is not bound to receive him to it, 
and pꝛayed a Day to ſpeak to that Point. Sed per Holt C. J. 
We can admoniſh him; but if he will ſtand by his Law, we can- 
not hinder it, ſeeing it is a Method the Law allows; and the 
Defendant was ſet at the right Cozner of the Bar, without the 
Bar, and the Secondary asked him, Ik he was ready to wage his 
Law ? he anſwered, Pes; then he laid his Hand upon the Book, 
and then the Plaintiff was called; and a Queſtion thereupon 
aroſe, TWhether the Plaintiff was demandable: And a Diverſity 
taken where he perfefs his Law inſtanter, and where a Day is gi⸗ 
ven in the ſame Term, and when in another Term: As to the 


laſt, they held he was demandable, whether the Day given was 


in the ſame Term o2 another: Then the Court admoniſhed him 
and alſo his Compurgatozs, which they regarded not {a much as 
to deſiſt from it; accowdingly the Defendant was \wozn, That he 
owed not the Money modo & forma, as the Plaintiff had de⸗ 
clared, no2 any Jenny thereof. Then his Compurgatozs ſtand⸗ 


ing behind him, were called over, and each held up his right 


Hand, and then laid their Hands upon the Book, and ſwoze, that 
they believed what the Defendant ſwoze was true. Per Northy, 
This will be a Reaſon fo? ertending Indebitatus Aſſumpſit further 
than befoze, Holt C. J. Te will carry them no farther. 


Note, This ſeems to be the Caſe mention'd Pl. 2. to have hap- 


peu d in B. K. about two Pears befoze, and not to be Law. 


Mood 


— 


Wager of Law. 682 


Mood werſus The Mayor of London. 2 Martu, 1701. 
At Guildhall- Chamber. 


JN Debt fei the Penalty of a By-Law the Defendant waged ,. ( : ) 
his Law, and it was over-ruled in the Court of the Low. L. por 


Mapoꝛ, and a Commiſſion of Erroz ſued out befoze Holt C. J. in Debt on a 


Ward Chief Baron, and other Commiſſioners. Et per Holt C. J. — Sap 
Debt on a By-Law made by a Cozpozation, is founded on the ere 
Wrong of the Party in not ſubmitting to the Der of the Go- Wrong is 
vernment of the Cozpozation, and it ariſes from his Contempt 0 
and Diſobedience, and in ſuch Caſes no Wager ought to be al⸗ 

lowed: So it is in Debt fo2 an Eſcape, fo2 it ſuppoſes a TUrong, 

and the Action lies not againſt the Executozss: So it is in Debt 

foꝛ Subſtraction of Tythes : So it is in Debt againſt an Executoꝛ 

on a Devaſtavit, becauſe it ſuppoſes a Wrong, and therefoze the 

ſame Aﬀton lies not againſt the Executoz of the Executoz. 

By Common Law, if a Contract was lecret and wanted. Wit- 
neſſes, it was a Paivilege on the Plaintiff's Side, as well as 
the Defendant's ; fo2 if the Contract was ſecret, the Plaintiff had 
the Paivilege of putting the Defendant to his Dath. This ap* 
pears from Magna Charta. Nullus ballivus ponet aliquem ad le- 
gem manifeſtam, nec ad ſacramentum ſimplici loquela ſua fine 
teſtibus fidehibus. MBefoze this, the-Plaintiff on his Declaration 
upon bare Affirmance, might make the Oefendant (wear there 
was nothing due. At this Day, if the Plaintiff pꝛoduce UWit- 
neſſes to pꝛove his Demand, the Court map put the Defendant 
to wage his Law; and in ſuch Caſe the Defendant is nat at 
Liberty to croſs-cramine, no moze than where the Plaintiff in a 
Pꝛohibition pꝛoduces Witneſſes to pꝛobe his Suggeſtion, 

No Wager lies but where the Debt ariſes from a ſimple Con⸗ __ _ 
tra# that is ſecret, and not where the Aﬀion is founded on any 6c ea oe 
Thing that is notozious. In Accompt, if the Kecefpt was by che Plaiocif, 
the Defendant, the Defendant may wage, not if by the ſands of 9% © ? 

a third Perſon: It is true, the Law is otherwiſe in Detinue on 
a Bailment; fo2 tho' the Batiment was by the Hands of a third _ in — 
Perſon, the Defendant may wage his Law; but here the Batl⸗ cher bis Re. 


ment is not traverſable, but the Detainer, and that is the Point 41 - 
che aint! 


of the Adion, and the Redeliverp might be pzvate. 14" — 


In Debt on an Arbitrement (1 intend where the Submiſ- 1 Debt ſa 
ſion is by Parol) the Oefendant may wage his Law; becauſc, ment. 
tho' the Arbitratozs, who are Strangers, are concerned, pet the 
Submiſſion might be lecret; and that is the Foundatton from 
whence the Debt ariſes. 

In Debt fo2 an Amerciament in a Court-Baron, the Defen- I Debt for 
dant may wage his Law; the Reaſon fs, becauſe the Matter is * 
of (mall Uaine which concerns the Loꝛd only ; tranſacked in Pais, Court. B:ceo. 
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684 + Wager of Law. 


2 not on a which might be without his Knowledge: But in Debt on a 

Isch. Judgment in a Court-Baron, the Defendant cannot wage his 

ron. Law; fo2 the Judgment could not be but by Confeſſion oz Ger⸗ 

dit, and it was in a pꝛoper Court; all which the Defendant can- 

not by his bare Dath falſify, and the Authozities to the contrary 

are not Law: And lo it is in Debt on a Judgment in a Court of 
ancient Demeſne. Br. Leygager 11, 34. | 

_ __ Jn Debt fo2 Rent on a Leaſe-JIarol, the Defendant cannot 

Rent, and the WAN his Law, becauſe his Occupation is notozious, which is a 

Reaſon. better Reaſon than becauſe it ſavours of the Realty ; and ſo it is 

| in Accompt againft a Bailiff fo2 the ſame Reaſon, his Panage⸗ 

| | | ment and Tranſaf#ion being notoxous. 

Nor in Debt In Debt bzought by a Gaoler againſt his Pꝛiſoner fox Meat 

| by a Gaoler and Dunk, the Defendant cannot wage, not becauſe the Gaoler 

tor Meat is obliged to find him Uituals, that is not true, as appears by 

Plowd. 68. a. but becauſe the Defendant is in Durance, and the 

Plaintiff cannot take Security from him fo2 Repayment ; fo2-a 

Bond will be void; ſo that he muſt be content with a 12omile: 

| And he did not deny the Caſe of 9 Co. 87. b. 88. a. which was 
ö Debt by a Labourer; it is but juſt that the Plaintiff ſhould pꝛovc 
} he was. retained, rather than that the Defendant ſhould be put to 
L wy his Law. | 
| In Debt on a By-Law made by a Company, the Ocfendant in ; | 
a Cale cited to be in B. R. about two Pears befoze, waged his | 
Law; but Holt C. J. ſaid it was, becauſe the Couniſel fo2 the 
| Plaintiff did not challenge ft; fo2 he wondered at it then; but 
| this is not ſo ſtrong as Debt on a By-Law by a Copporatton ; ; 
| 'fo2 this obliges all Strangers without Notice; but the other on- 
| iy their own Members, till Notice : And the Chief Juſtice de⸗ 
ied the Caſe in Co. Ent. 118. and the Caſe 2 Ro. Ab. 106, Pl. g. 
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WARRANTY. 


Smith verſus Tyndall. Paſ. 4 Ann. B. R. 


Court: Maximilian Taylor being ſeiſed in Fee, made his 

TTlill in the Pear 1674, and thereby gave ſeveral perſonal 

Legacies; and amongſt others, four Coats to -fotir pooꝛ 
Boys of the Pariſh of J. S. fo2 ever; and then he deviſed ail his 
Lands, Tenements and Hereditaments whatſoever, and likewile 
all his Goods, Chattels, Money, and perſonal Eſtate, to Mar- 
garet his CUife, and her Aſſigns, and made her Executrix, and 
left 1c00 1. perſonal Eſtate, Margaret married Archibald Tyn- 
dal, and they two by Jndenture covenant to levy a Fine to the 
Cſe of them two fo2 their Lives, Rematnder to Archibald and 
his Heirs with TUarranty, and accozdingly a Fine was levied. 

rſt, The Court heid this Deviſe to Margaret was a Fee, be: 
cauſe it was ſubjeck to a perpetual Charge. 

2dly, That in Cale it was nat, yet that the Heir of Margaret 
was bound by this collateral Warranty. ; 

3dly, That tho' a Ceſtuiq; Uſe is in the Poſt and not in the cefws; u 
Per, yet he may take Advantage of a (arranty annered to his may rake Ad- 
Eſtate, accozding to Lincoln College Cale; ratio eſt, becauſe Warane an. 
by the Statute ok Cilcs, the Eſtate in Law in Poſſeſnon, is nerd to the 
transkerred to his Uſe, and he is Tenant, of the legal Ellate, ****- 
and has all Advantages that the Tenant had bekoze to defend his 
Eſtate; therefoze he map rebut, fo2 that is to dekend; but he 
cannot vouch, fo2 that is to recover in Ualve fo2 the Lots, 

Athly, The Court held, That the Plaintiff in Ejeckment map Plaintif in 
make Title by a collateral TUarranty, and give it in Evidence as — 
his Title, accoming to 10 Co. 97. So if a Oiſſeiſoꝛ dies after Tice 6y a 
five Years quiet Poſſeſſion, and the Otiſſeiſee enter, the Heir may collateral 
maintain an Ejedment, fo2 the Right of Poſſeſſion belongs to V+ 
the Heir, tho' the mere Right be in the Diſſeilee: So if a Ban 
enters by (Urong and diſſeiſes another, and continues twenty 
Years in quiet Poſſeſſion, yet in theſe Caſes, if a Tirit of Right 
were brought, and the Miſe joined upon the mere Right, the 
Cerdit muſt be koz the Plaintiff, notwithſtanding the Statute of 
— in the one Caſe, oz the collateral CTlarrantp in the 
other. 

Vol. II. Nn 2 5thly, 


I Ejectment, a Caſe was made fo2 the Opinion of the 
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686 Waits, Eſtrays, STC. 


Rights of E- 5thlp, That Rights of Entry are bound by collateral Warran, 
try are bound ty as well as Rights of Aﬀfon. 


by collateral 


Warranty. 6thiy, That no TUarranty. ertinguiſhes a Right, but only binds 
Warranty oz bars it as long as the Warranty continues in Foꝛce; fo? if the 
— : Warranty be releaſed, the ancient Right revives. Litt. F. 708. 
Right. | | 


Waifs, Eſtrays, &c. 


Henley verſus Walſh. Mich. 4 Ann. B. R. 


T RESPASS fo? his Hoſe : Defendant pleaded, That 


Owner of a + 


Seray may one Pooly was Owner of the Hozſe, and that the Hozſe 
eile it, ten- 


ef, cſtrayed out of his Poſſeillon and came to the Hands 

faction. of the Plaintiff, and that he by Command of Pooly 

demanded) the Hozfe within a Year, &c. and tendered Amends, 

and that the Plaintiff refuſing to deliver him, he took him; to 

©, this there was a frivolous Replication, and upon that a Demur- 
ter. Et per Cur. | 

iſt, TUithout telling any Marks oz making any Pꝛook of 
Pꝛoperty (which may be done upon the Trial) the Owner may 
ſeile his Hozle where he finds him, Vide Co. Ent. 40, 170. b. 

Raſt. 680. 7 H. 6. 2. 44 E. 3. 14. Br. Eſtray 1. 

And 2dip, Tho' the Defendant does not plead direfly that he 
tendered Amends, but only that he demanded the DHozſe proferen- 
do Satisfaction“, yet the Court held this a dire Affirmation, like 
the Caſe ok Warrantizando vendidit; where the Participle at- 

| firms as diredly as a Gerb; ſo dans plagam mortalem is wel 
enough. Vide 2 Cro. 630. 4 Co. Long's Cafe, | 
And inPlead-. 2Dip, The Cotirt held, That tho' it was ſaid he tendered 
ing it. he need gmendg gencrally, and did not erpeeſs any certain Sum, yet that 
nor thee + Was good in this Cale; and a Difference was taken between this 
Cale and that of a Tender of Amends fo2 a Treſpaſs. In that 
of a Treſpaſs if the Defendant pleads a Tender of Amends, he 
muff ſhew what he tendered; koz he muſt tender a certain Sum; 
and the Law puts this Oiftcuity upon him, becauſe he is the 
Tlrong⸗doer, and the other ts confeiſevly a Party injured: But 
| I | the 


- 
e 


Weights and Meaſures. 687 


the Owner of the Stray is no TUrong-doer, and it is impoſlt- 

ble he ſhould know how long his Ho2ſe has been in the Low's 
Cuſtody, noꝛ how much will make a pꝛoper Satisfaitton, 

Another Exception was, That the Defendant does not aver 


the Amends tendered was rekuſed. Et adjournatur. Vide Cro. El. 


888, 889. 1 Ro. Ab. 879. 2 Ko. 92. 1 Sid. 13. 


Weights and Meaſures. 


Dominus Rex verſus Flint. Mich. 10 Will. III. B. R. 


of lawful Weight, and demurred to the Indickment; ae ne, 


and M2. Buxton tock Exception, That it was only de- ic pot e- 

bitum pondus minime habens, not ſhewing how much N 
debitum pondus was, and what was wanting; and this was 3 
agreed to be a fatal Exception by Hole C. J. And whereas it was Weight, 
ſaid the Demurrer had confeſſed a Deficiency, the Court held the jou 
Ocmurrer confeſſed nothing but what was well pleaded. . 


Weight. 


T DE Defendant was indicked fo2 not making his Bisad Ioladic nent 


Wills 


The Atteſta- 
tion good 
within the 
Statute of 
Frauds if the 
Teſtator 

' might ſee the 

Witneſſes 

ſign, if he 

pleas'd. 


Wills and Teſtaments. 


Shires verſus Glaſcock. Paſ. 3 Jac. II. C. B. 


| PON a feigned Iſſue, the Queſtion was, TUhether the 
* Till was made accowing to the Statute of Frauds? 
Foz the Teſtatoz had deſired the TUitneſſes to go into 
another Room, ſeven Pards diſtant, to atteſt it, in 
which there was a TUindow bzoken, thꝛo' which the Teſtato? 
might ſee them. Et per Cur. The Statute required atteſting 
in his P2eſence, to pzevent obtruding another TUill in Place of 
the tkue one: It is enough if the Teſtatoz- might ſee, it is not 
necefſary that he thould actually ſee them ſigning; fo2 at that 
Rate if a Man ſhould but turn his Back oz look off, it would 
vigiate the "Til. Pere the Signing was in the Giew of the 
Teſtatoꝛ; Pe might have (een it, and that is enough. So if 
the Teſtatoꝛ being ſick ould be in Bed and the Curtain dzawn. 


522 WIT. 
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WITNESSES. 
ide Title Evidence.) 


Dominus Rex verſus Crosby. Pal.) Will. II. B. R. 


3 - 


. 


Na Trial at Bar fo2 High Treaſon, the Paiſoner, ( 
M2.Crosby, took Erception to Aaron Smith's Evidence, 
having ſtood in the Pillozp upon a Judgment in an In⸗ 
foꝛmation againſt him fo2 a Libel. M2. Sollicitoꝛ and 
Hz. Cowper inſiſted, That the Inkamp flowed from the Crime 
and not from the Puniſhment, aud that Hz. Smith's Crime was Whether the 
not infamous, no2 did it deſerve ſuch Puniſhment. Holt C. J. ame writes 
without determining this Point held, That Aaron Smith was Crime or 
reſtoꝛed by the general Pardon of. 2 W. & M. which operated by Judgment of 
(Way of Reſtozation, and made him a new Creature. 3 Lev. 427. *. Pilot. & 
Vide the Cale of Cheſter verſus Hawkins, That the Diſability 
flows from the inkamous Judgment, and not from the Nature of 
the Crime; ko if a Man be convit fo2 a Cheat, and adjudged 
to ſtand in the Pilloꝛp, he cannot be a CUitneſs ; otherwiſe if he 


be not adjudged to ſtand in the Jtllowt Alſo they held the In⸗ 


famy was by the Judgment to ſtand in the Pillozy, and not from 

the atually ſtanding there, and that he was diſabled to be a TUit- 

nels, tho he never ſtood. Nota, Jn theſe Caſes the Diſability 

is a Conſequence, ,and the Pardon which makes him de cztero 

a new Creature, - diſcharges all Conſequences, Dependencies, 

&c. And therefoze in the Caſe of the King and Weedon Ford, 

Mich. 12 W. 3. B. R. The Queſtion being where the King could The Ring 
Pardon the Diſability, and where not? Holt C. J. took this D; 1 
Difference; Where the Diſability is only the Conſequence of the where it is 
Judgment, the King may pardon it; but where the Diſability is only Conſe. 
Part of the Judgment it ſelf, the King's Pardon will not adgen, 
take it away; therefoze if a Man be convit of Perjury on the ochecwiſe 
Statute, - the King's Pardon will not reffoze ; fo? it is not a te part 


Conſequence, but Part of the Judgment, viz. Qnod impoſterum . - 


non fit receptus ut teſtis. Vide Co. Ent. 368. But a Pardon — 8 


by A# of Parliament will reſtoze him in that Cale. Quod den " 


nota. Quzre of a Perjury at Common Law; and ik the bu 
2 | [4 


E 
be the lame; fo2 there the Diſability is only a Conſequence, any 


not Part of the Judgment; otherwiſe if a Jury be convit in an 
Attaint. Raſt. 86. a. | 


Pirman verſus Maddox. Hill. 11 Will. III. Coram 
Holt C. J. At Niſi prius in Middleſex. 


(2) JNDEBITATUS ASSUMPSIT on a Taylo?s Bill; at 
_— — ] the Trial coram & per Holt C. J. a Shop-book was allow: 
Evidence on ed f02 Evidence, it being p2oved that the Servant that writ the 
3 of the Book was dend, and this was his Hand, and he accuſtomed to 
Had who make the Entries; and no Pꝛeof was required of the Delivery 
made the En- of the Goods; and the Chief Juſtice ſaid, it was as good Evi- 
rries.he beiv8 dence as the P2oof of a CUitneſs's Hand to an Obligation; and 

he held, That tho the Stat. 7 Jae. 1. c. 12. ſays, A Shop-book 
| ſhall not de Evidence after the Year, Ke. That it is not of it ſelf 

Evidence within the Year. 


Dominus Rex verſue Ford. Mich. 12 Will, III B. K. 


Priſoner ba. 
ving eſcaped 
may be a 


Inquiſition was taken, which found, That Weedon Ford 
conuſtted five voluntary Eſcapes; Ford traverſed, and upon 


prove che Ef. Again, as þ20dured to de a Citneſs 2 And it was objexey, 
cary, upon That this was to fave his own Bond which he had given to be a 
he 19 ro true Patſoner, aud would entitle him to an Ackton of falſe Im- 
for the Office P{fonment againſt the Parſhal, and compared it to the Cale of 
2 the an uſuricus Bond. Sed per Cur'. The Bond given by the Pꝛi⸗ 
ole. foner is a collateral Batter to the Eſcape ; and the Conſequence 
of his Evidence as to that Bond, is not material to diſable hig 

being a_Citneſs ; and it is not like the Caſe of Uſury ; fo2 that 

tenders the Bond void; and this is a Matter pꝛivately tranſa#: 

8 5 87 the, Patty and the Officer, of which there can be other 

ence, | 

Adly, That this TUitneſs was convi# of Batretry, and the 

Rccozd p2obuced ; but the 1 fe was, to be fined 500 

Marks, and not ta ffand in the Piſlozy: Dn the other Side it 

was argued, That a bare Conviiton of Perjury would take away 

one's Evidence, becauſe it fs an infamous Crime; but not ſo of 

The Narure. DAreetry, which was not of an infamons Nature, without an tn- 
aich Grime famous Puniſhment, as the JPifozy. Curia contra, He fs diſabled 
3 by the Convidlon, koz 'tis not the Nature of the Puntſhment, 
bar” ion” th 5 Nature of the Crime and Convfiion that creates the Jn- 
ment, makes Fall. 2 | heb — ; 
the Infamy, © 4 2 a Then 


Wirnels ro the Trial, ant who was ltiffered to eſrape, but was returned 


441 II Special Commiſion iſſued out of Chancery, an 
ba 


e 


WITNESSES me 


Then 'twas infifted, That he was pardoned by the late gene- 
ral Pardon. Et per Holt C. J. Tf one be convic of Perjurp 
upon the Statute, he cannot be reſtozed to his Credit by the 
King's Pardon ; fo2 by the Statvte, 'tis Part of the Judgment, 
that he be infamous and lole the Credit of Teſtimony ; but he 
may by a Statute pardon. But in other Caſes, where the Jn- 
famy is only the Conſequence of the Judgment, the King's Par⸗ 
don may reſtoꝛe the Party to his Teſtimony, Held upon a Trial 


at Bar. 


1 
De poſition of 
a Witneſs ex- 


17 a Witneſs going to Sea be by Rule of Court examin d up: gde dr 
on Jnterrogatozies befoze a Judge, and the Trial come on juage, be- 
befoze he is gone, his Depoſition ſhall not be read, but he muſt — going 


eyon 


appear; fo2 the Rule was made on Suppoſal of his Abſence. ER do 
read if he be 
in England. 


Anonymus. Paſ. 13 Will. III. B. R. 


Inter Oxenden Bar. and Penerice. In Canc. 


Queſtion was in Chancery, Whether a Legatee could be , 

a Witneſs againſt a Will? Et per Cur, upon Debate, The Legaree may 
Reaſon why a Legatee is not a Witneſs fo the Will, is, be- 5 » Fines 
becauſe he is pꝛeſumed to be partial in ſweating fo2 his own Jnte- Win. 
reſt: But the Legatee, when he ſwears againſt the Will, (wears 


againſt his Intereſt, and ſo is the ſtrongeſt TUitneſs. 


Vol. II. 


in the Spiri- 


2 . 
Words in General. 


Smith verſus Wood. Mich. 5 W. & M. B. R. 


THEN are.a Rogue, Raſcal, Whore-maſter, and Son of a perjured 
ſter, is ſuable Affidavit Bitch. Selby moved -fo2 a Prohibition, and all 


(48) I IBE L in the Spiritual Court fo2 theſe TUowds ; You 


2 the Moꝛds being waived but the mom Whore-maſter, he 
urged, That it was only a Man of Heat, and that Moꝛds of 

Paſſion were not defamatozy, being regarded by the Hearers, 

no mo2e than the Wozs of one Non Compos, oꝛ Mad; Ira fu- 

ror brevis eſt. | | | 

Holt C. J. To ſay Whore-maſter of a Man is the ſame with 

Whore of a {loman, which is an Eccleſiaſtical Slander. Ec 

per Selby, The Reputation of a Man is not ſo nice; but the 

Court would nat diſtinguich them, and therefoze denied the Pꝛo⸗ 


80 of il thibition. Hole C. J. ſaid, To call 8 Man Cuckold was not an 


Eccleſiaſtical Shader, but Wittal was ; fo2 it impozts bis Know- 
ledge and Conſent to his {Wife's Adultery. Vide x Sid. 248. Cro. 

Car. 339. 
Impudent Impudent brazen-faced Belzebub are not ſuable in the Spiri⸗ 


brazen-fac'd tual Court, fo2 they impozt Paſſion, but no Crime noz Credit, 


Belzebub, not 


ſuable. any more than Devil, o2 Prince of Darkneſs. 


Coxeter verſus Parſons. Hill. 10 Will. II. B. R. 


(2) Dio? Parſons libelled againſt Coxeter in the Spiritual Court, 
— che Spiri- fo2 ſaying of him, He had no Senſe, was a Dunce, and a 


tual Court for Blockhead ; and he wondered the Biſhop would lay his Hands 
Wes upon ſuch a Fellow, and that he deſerved to have his Gown 
Ofc not pulled over his Ears: Anda Prohibition was granted; foz a Par- 
puniſhabls fon is not puniſhable in the Spiritual Court fo2 being a Knave 
— 02 a Blockhead, moze than another Man; and whereas it was 


urged, That a Parſon might be depzived fo2 Cant of Learning; 


the Chief Juſtice ſaid, Jf that be the Caſe he muſt bzing his 
Aﬀton at Law; fo2 that was a tempozal Damage: And a P2ohibt- 
tion was granted. | 
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— 


Accbery verſus Barton. Paſ. 4 Ann. B. R. 


Woman libelled in the Eccleſiaſtical Court againſl another (3 
fo2 theſe CUlozds, You are a Brandy - noſed Whore, You ſtink 1 
of Brandy: M2. Earle moved fo2 a ꝛohibition, inſiſting, they 
rather charged Intemperance than Incontinence. Vide 2 Ro. Ab. 
296. Placito 15. 1 Jo. 44. 1 Cro. 110. 2 Keb. 334, 581, 577. 
x Sid. 433. 1 Mod. 23. 3 Lev. 119. But the Court denied a Pꝛo⸗ 


hibition. 


. . = 
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Words actionable or not 
actionable. 


Taffan verſus Rogers. Mich. 1 W. & M. B. R. 


Cow and the Fleſh, that the Cow died with calving, Words of - 


Butcher, that 


per quod he loft ſuch and ſuch Cuſfomers : Uerdick and . cow died 

Judgment pro Quer in the Marſhalſea ; but on a Writ Y catving, 
of Erro2 it was reverſed here; fo2 the Tops are not ofionable, 1% C. 
and the Special Damage does not help tt; ko; it is not ſaid he fomers, not 
could not ſelf the teſt of his Cow, but that he loft Cuſtomers. ionsble. 


(O fo2 Moꝛds of a Butcher, on a Colloquium of the (1) 
A 


Byron verſus Elmes. Mich. 8 Will. HI. B. R. 


N Caſe fo: Mods, the Jlaintiff declared, That che being a a ( 
young Woman, the Defendant, to hinder her Marrfage, ſad, C's of, 
What did you go to London for, but to drop your Slink ? She noraQionable 
went to London laſt Winter to lie in, and to my Knowledge ſe- Hub 
veral People have lain with her; and they were held not adionn 
able ; fo; it is not Having a Baſtard, but the Fomntcatton' is the 
Crime here, and that being puniſhable in the Spiritual Court, 
Vol. II. O fg 2 ig 


— 


694 Words actionable or not actionable. 


is not puniſhable here without a Tempozal Loſs : Having a Ba- 
ſtard was never adionable befoze the Statute; no? is it ſince, un- 
leſs the Parties come within the Penalty of the Statute, which 
is only when the Pariſh is chargeable. | 


Anonymus. Mich. 8 Will. III. B. R. 


(4.3 ASE fo? theſe TMoꝛds, She had a Baſtard: Child, and er: 
8 dick fo2 the Plaintiff; and the Court thought them not 


ard, not 


— be. attonable, accozding to Salter and Brown's Caſcs. Cro. and 


cauſe ir don't denied Anne Davies's Caſe, 4 Co. 16. b. foꝛ ſhe is not puniſhable at 
Wie chege. Common Law in the King's Tempozal Courts foz having a 
able rothe Baſtard ; no2 is ſhe puniſhable by 18 Eliz. un'eſs her Baſkard be 
Peri. likely to become chargeable to the Pariſh ; the Statute only er- 
tends to ſich Baſtards. In other Caſes ſhe is only puniſhable in 
the Spiritual Court fo2 whozing, and may ſue there, but cannot 
ſue here too; fo2 the Party would be doubly puniſhed by that 


means. Sed adjournatur. 


Savage verſus Robery. Paſ. 10 Will. III. B. R. 


(4) Tv: Plaintiff declared that he was a Trader, and the De- 
bete e, . fendant ſaid of him, You are a Cheat, and have been a 
Trader, not Cheat for divers Years: Upon the firſt Motion, which was Mich. 
«Rionable 9 W. 3. B. R. Holt C. J. held, the Wozws muſt be underſtood of 
i „ Col his May of Living, and that it needed no Colloquium. But 
quium of his Paſch. 10 W. 3. B. R. Mutata opinione, Judgment was arreſted. 


Trade. Vide 1 Vent. 117, 268. 2 Saund. 307. Jones 156. Ray 62, 169. 


How verſus Prinn. Mich. 1 Ann. B. R. 


4 1 ÞE Plaintiff declared, That being a Juſtice of Peace and 
8 Deputy Lieutenant, and having ſerved as Knight of the 
- Jacobire, Shire fo2 the County of Gloceſter, and intending td ſtand Candi⸗ 
d es, date again to be Knight of the Shire foz the ſame County, the 
Prince of Defendant in Diſcourſe with J. S. ſpeaking of the Plaintiff 
wales «nd Po- and his ſtanding Candidate, ſaid; Do not vote for him, for he 
8 js a Jacobite, and for bringing in the Prince of Wales and Popery 
on of a to deſtroy our Nation: Uerdid fo2 the Plaintiff and intire Da- 
9 — 0 mages. i | 
Depury. In Arreſt of Judgment twas objetted, 
held ion. tft, That it was uncertain where the Pzince of Wales ſhould 
be bzought in. et | 
OOO MET [ | . 2dlp, 
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2dly, That there was no ſuch Perſon, and the Court could 
not take Notice of Him. | 

3dly, He might mean it legally by Ac of Parliament. 

4thiy, Me is not charged with any Af. | 

Sthlp, The Offices recited were not Offices of P?yofit. Sed 
per Cur. 


1ſt, The-Wows being ſpoken with relpeck to an Engliſhman, 
therefoze the bringing in muſt be ſuppoſed to be into England ; 
the rather, becauſe tis laid to be, to deſtroy our Nation; and 
the Defendant could not have been found guilty, if he had ap- 
peared upon Trial to be a Dutchman, as in Cromwell's Caſe, 
Thou art a Murderer; upon Evidence, it appeared to be ſpoke 


fn the Senſe, a Murderer of Horſes, and the Defendant was 


acquitted. 

2dip, TUe will take Notice of the Pꝛince of Wales, not as 
really ſuch, but as pꝛetendedly ſuch, being mentioned in Ads of 
Parliament; and one may gain a Name by Reputation, as a 
Baſtard does that of his reputed Father. 

3d'y, We cannot ſuppoſe he can mean to do this fairly ; but 
if he does, 'tis Scandal ; fo2 the Queen and Government being 
Pꝛoteſtant, is good Reaſon fo2 them to diſplace him, as not fit 
to be truſted, 

Athly, As to his not being charg'd with any At, Inclination 
and Pꝛinciples are ſufficient without an Ack. 3 Lev. 90. 1 Brown- 
low 5. March 4. 1 Ro. 86. Ellis's Caſe, and ſa was Sir Tho. 
Clargis's Cale. 

5thiy, In Dffices of Pꝛofit, TUows that impute either Dekeck In Oltices of 


Protic, Words 


of Underſtanding, of Ability o2 Integrity, are afionable ; but in mouciag 
thoſe of Credit, WUows that impute Want only of Ability, are Went of Abi- 
not attonable, as of a Juſtice of Peace: He a Juſtice of Peace? ny, — ek 
He is an Aſs, and a Beetle-headed Juſtice : Ratio eſt, becatiſe a wi & Of. 
Man cannot help his Tant of Ability, as be map his Tant of ces of Ho- 
Honeſty ; otherwiſe where Wows impute Diſhoneſſy o2 Coꝛrup-- 

tion; as in this Caſe, where the Office is an Dffice of Credit, 

and the Party charged with Jnclinations and Pꝛinciples which 

ſhew him unfit, and that he ought to be removed, which is a 


Dilgrace. 


Baker verſus Peirce. Mich. 2 Ann. B. R. 


OU ſtole my Box-Wood, and I will prove it, were held 9 ( a ) 
ationable, fo2 they tend to diſgrace the Plaintiff with an 892% %.4 
Imputation of Felony, and may be lo underſtood : Theſe ſo2t of 7 »i! prove it, 
Actions ſtand upon their own Bottom, and are under no ſet Rule, ib! - 
but ought to be incouraged to pꝛevent breaking the Peace: Thou 
art 
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art a Thief and haſt ſtoln my Wood, arg aſtianable. There is no 
Difference between and and for: To ſap a Man has the Pax, is 
not adionable; hut to ſap farther, and got it of a yellow-haired 
Wench in Moorfie/ds, arg affionable ; not that the Intendment is 
neceſſary that he meant the Freach-Pox, but the Senſe leaned that 


ay. 


8 


Graves werſus Blanchet. Paſ. 3 Ann. B. R. 


CEN CTION fa theſe Toms, She is a Whore, and had a Ba- 

ſtard by her Father's Apprentice; Judgment was arreſted : 

The Court ſaid they could nat overthaow ſo many Authozities ; 

the Reaſon of the Law is, that Fomication is a ſpiritual Ok. 

fence; and no Atton lay at Common Law fo2 what the Common 
Law taok ng Notice of, without ſpecial Damage. 


Walmfley verſus Ruſſel. Trin. 3 Ann. B. R. 


(8) E far Words, the Plaintiff in his Declaration ſhewed, 
There end, That be was Chancolloz ts the Biden, and 90d fo2 Parlia- 
to ſubern Hit. ment⸗Man, and the Defendant to defame him ſaid, There goes 
neſſs 2 your rare Chancellor to ſuborn Witneſſes to fwear againſt the 
Perſe, not Parlon. Powys and Gould Juffices held them adtanabic, becauſe 
ionable. then touched him in his Ochce, and lubozuing is to be taken in 
malam partem, and the Tos were the faller if there was no 
Perjury o: Swearing. Vide 3 Cro. 93. 1 Lev. 180, 118. s Cro. 
14, 15, 190. Hard. 103, 501. Mo. 243. 1 Vent. 20. 1 Ro. 79. 
Holt C. J. and Powell J. contra, To ay, a Pan is foꝛſwoꝛn 
is uot aſtionable; a fortiori, to ſay. aue ſuboꝛned another to £02: 
fwear: Suborning is not a Crime of ſelf, but as it relates to 
Pexjurꝝ, and there cannot be a Subowmation of Perjury o2 Swear: 
ing, but where there is Per jury and Swearing. pere is nothing 
ſaid that relates to his Dffice, oꝛ touches it; there goes your rare 
Chancellor, is only @ Deſcription of. the Perfon. | 


Turner verſus Ogden. Hill. 3 Ann. B. R. 


1 (9) HOW art one of thoſe-that ſtole- my Lord 2 Deer, 
ieQing H. to held not adionable; fo2 tho Jmpziſonment be the Pu⸗ 


puniſhment niſtzment in thale Cafes, vet per Holt C. J. It is not a ſcanda⸗ 
Gene lol Puniſhment, & Pan may be ſinemand immꝛiſoned in Treb 
unleſs ſcan» Pult koz there mut nut oniy be Jmpeiſanment;. but an infamous 
daJous. Puniſhment ;. tis true, calling: Papiſt has been held aftionable, 

| but; that was only in reſpetof: the Times, 


4 


Speed 
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Speed werſus Perry. Trin. 4 Ann. B. R. 


ASE fo2 theſe Wiows, You are a Raſcal and a Villain, you (1 


have forgot ſince you lived in the Black-bul! Yard, there Ee 


you could procure broad Money for Gold, and clip it when you procure brad 


had ſo done, and then the Shears could go. Serjeant Darnell M9 fir Gold, 


lip it ; 


moved in Arreſt of Judgment, becauſe the Cows imputed 1017? #5 
no Ac, but a Power only, Sed per Cur*. (Uhere the Matter port an Ad, 
imputed is confined to a particular Place, As you could in ſuch — — 
a Place, they muff be underſtood to imply an Ack; fo2 a Power 

is the ſame in all Places. And Powell cited the Caſe of Horne 

and Powell. Trin. 12 W. 3. C. B. You may well ſpend Money 

at Law, for you can coin Money out of Half-pence and Far- 

things, which was held to impozt an Ad done, becauſe by a bare 

Power he could never be able to fpend Money at Law; and the 

Court denied 1 Ro. 72. Placito 9. 


Words indictable and not in- 
dictable. 


Domina Regina verſus Langley. Hill. 2 Ann. B. R. 


Words of 


You Mr. Mayor, I care not a Fart for you; and at another g. ade, po. 


Day, You are a Rogue and a Raſcal: On Demurrer, ken of a 


Mz. Ward argued, they were not ſpoken while he was in ns 


Le fo2 ſaying to the Yayo? of Salisbury, (7 


the Execution of his Office, and that this is no Offence indick⸗ obe, wice [© 


able. Vide 1 Ro. Rep. 79. 11 Co. 95. 3 Cro. 78, 689, Mo. 247. written. 
1 Vent. 16. Vide cont. 1 Cro. 503, 504. 2 Bulſt. 139, 140. | 
3 Mod. 139. Holt C. J. Theſe Wo2ds are not indiftable, fo2 
the Yayo? was not in Execution of his Office no2 a Patent Offt- 
cer. It might be moze doubtful if the TUows were of a Patent- 
Officer; fo2 then it is an Aſperſion to the Queen and Govern- 

nent 


— 
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ment that imploys him: Here it does not appear the Mayo; was 
a Juſtice of Peace; at leaſt not by Commiſſion from the Queen; 
yet if theſe Tos had been waitten, an Jndifment would have 


lain. Vide 1 Sid. 270. 1 Lev. 139. Et per totam Curiam, Tows 


| that direitly tend to the Bzeach of the Peace, as if one Man 
Clauſe de vr. Challenge another, are indicable; and the Commiſſion of Oyer 


borum prapala- and Terminer de propalationibus verborum, is to be conſtrued of 


t ionibus in the 


Commiſſion Mozds againſt the Government, oz Scandalum Magnatum, &c. 

5e ad But fo2 theſe Petit Offences, which are contra bonos mores, the 

bet itte. Law has another Pꝛoviſion, by requiring Surety fo2 the Peace 

fers to. and Good Behaviour; in Default whereof the Magiſtrate may 
commit him, when (poken out of Court; and when in Court, 
then the Magiſtrate may p2oceed (ſummarily againſt him, and fine 
him fo2 the Contempt. Quatlhed. N 


Domina Regina verſus Wrightſon.  Paſ. 7 Ann. B. R. 


8 . FNDICTMENT fo? ſaping of Sir Rowland Gwyn, who was 
Juſtice of a Juſlice of Peace, in Dilcourſe concerning a Warrant 
Peace: He it made by him, Sir Rowland Gwyn is a Fool, an Als, and a Cox- 
pe ee comb, for making ſuch a Warrant, and he knows no more than 
and knows w A Slickhill, held naught on Demurrer: The Court held, That 
oor [an # here was a Beach of Good Panners, and he might be bound to 
;ndiable, the Good Behaviour; but here was no indidable Offence: The 
bur Cauſe to Counſel urged, That tho TMozds ſpoken of a Magiſtrate in the 
bindrorthe Execution of his Office, might be indiftable as a Batter that 
viour. diſturbs the publick Peace; yet not when it refers to ſome partt- 

cular Ack. Vide 2 Keb. 494. Hutt. 131. 1 Cro. 362. 3 Mod. 139. 

1 Vent. 169. And Domina Regina verſ#s Soley. Mich. 4 Ann. B. R. 

ho was indicked fo2 theſe Tlozds, He is not fit to be a Juſtice; 

for if a Man is before him, he will give it right or wrong where 


his Affection is, and ruled the Indickment lay not. Et per 


Holt C. J. To ſay, a juſtice is a Fool o2 an Aſs, o2 a Coxcomb, 


92 a Blockhead, 62 a Bufflehead, is not indifable ; quod fuit con- 
ceſſ. per Powell. Vide 2 Ro. Rep. 78. 4 Inſt. 181. | 
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Touchin's Caſe. Mich. 10 Will. III. B. R. vide Title 
Amendment. 


N all continued TUrits the Alias muſt be teſted the Day the ( 
fozmer was returnable, 


Dominus Rex verſus The Mayor of Hertford. Mich. 
11 Will. III. B. 


NFORMATION in Nature of a Quo Warranto; a Venire (2) 

iſſued returnable in Eaſter-Term, and a Diſtringas in Trinity, Troces our 
and an Alias Diſtringas fifteen Days from the Teſte the ſame ofce may be 
Trinity-Term : It was objeſted, That this was irregular, foy ceturnable in 
that all Pꝛoceſs on the Crown-Side is returnable de termino in — 4 
terminum, and not in fifteen Days, and the Pꝛecedents are (0 + Ourlawry, 
It was anlwered, That Pꝛoceſs of Outlaw was the only Pro- 5 muſt 
ceſs returnable de termino in terminum. Vide 2 Inſt. 550. 1 Inſt. „ ne 
134. 9 Co. 119. b. [Note, Theſe authozities are general and | 
make no Diſtinckion ]. Holt C. J. ſaid, there was no Queſtion el 
but the P2oceſs might be ſued out returnable in fifteen Days; 1 
Aud Sir Samuel Aſtry repozted the Pꝛadice acco2ding to this Di- 


verſity. 


Dominus Rex werſus The Mayor, &c. of Abingdon. 
Paſ 12 Will. III. B. R. 


A Mandamus was directed Jacobo Courteen Majori Ballivis ( 3 ) 0 
& omnibus principalibus Burgenſibus Burgi de Abingdon, þ cath. wy 4 
who by the Conſtitution were to chuſc the Mapoꝛ out of ſuch to be directed 
Perſons as ſhould be pꝛopos d by the Commonalty, commanding 22 | 
them to chuſc accoding!y : It was objeted to the CUrit, That ce aa. (| 
it was misdireed ; fo2 that this was but a Part of the Coꝛpo⸗ | 
ration, viz. Chfef Bur geſſes; whereas the Name of the Cozpo- 1 
ration was, Mapoꝛ, Batliffs and Burgeſſes; and it was urged, 1 
that Perſons conſtituting a Cozpozation could be conſidered, but 1 
Vol. II. P p in 
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in one of theſe two Capacities, viz. their Cozpozate oz their Ma⸗ 
tural, and that the TUrit muſt be directed to them, either by their 
Names, oz as a Cozpozation; and they cited Holt's Cale, 
2 Jones 52 in Point. Holt C. J. ſaid, that Caſe was not Lam, 
That Serjeant Pemberton, Sir William Jones, and all the learn- 
ed Part of the Bar wondered at the Reſolution : And tho' it 
ſhould be true, that a mandatozy TUrit might be direfed to the 
whole Coppozation, yet it could not be neceſſary it ſhould be di⸗ 
refted to moze than thoſe, oz that part of the Cozpozation that 
was concerned in the Execution of the Thing required, fo? it is 
not in the Power of others to put the Command of the TUrit 
in Execution ; and the TUrit was held good, 


Shirley verſus Wright. Trin. 1 Ann. B. R. 


L +)... IN Debt fo2 an Eſcape of one taken upon a Ca. Sa. which ap⸗ 
cution re- peared to be returnable the Term next but one after the Teſte, 
Tem fem lo that a Term intervened, after a Gerdick fo: the Plaintiff, 
he 7:/e, is (Was moved in Arreſt of Judgment, that the Writ was merely 
well; fe void, and conſequently there could be no Eſcape, and the She: 
Proceſs void. tiff did well to let him go; and 3 Cro. 468. was cited as a 
Cale in Point. On the other Side, to ſhew that a TUrit may 
be faulty, and yet not void, were cited Poph. 271. Dy. 67, 175. 
21 H. 7. 16. Sty. 339. 1 Ro. 242. 3 Cro. 188. Mo. 274. 1 Cro. 
271. 2 Bulſt. 256. 2 Ro. Rep. 432. Per Holt C. J. Eſcape lies 
againſt the Sheriff; and there is a Difference between a Capias 
in mean Pꝛoceſs, and a Capias in Execution. Jn mean Pꝛo⸗ 
ceſs, if a Term be omitted the TUrit is void in all Actions perſo- 
nal, and the Sheriff ſhall not be charged; fo2 the Cauſe is dil⸗ 
continued and out of Court by the Jntermifſlon ; and by not ha- 
ving a Day in Court by the Retozn of the Crit as he ought, 
the Party may be at great Pꝛejudice by reaſon of the Jmpaiſon: 
ment in the mean Time. 

But in Executions a Ca. Sa. omitting a Term, is not void, 
fo2 the Party is not to have a Day in Court; his Cauſe is at 
an End, and he muſt be in Þ2iſon, whether the TUrit be return. 
ed, 02 not; no2 is it neceſſary it ſhould be returned. Per Curiam. 
The Plaintiff had Judgment, Niſi, &c. 

en And in the ſame Caſe Holt C. J. ſaid, Jf a TUrit of Execu⸗ 


Tim is void, tion bear Teſte out of Term, the Sheriff is juſtifiable, and yet 


dur the She- ſhall not be liable to an Adion of Elcape, koz tis a void TUrit. 


riff is juſtifia- 
ble. 


Helliot 


1 Sth 
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Helliet verſus Selby. Trin. 2 Ann. B. R. 

TN Replevin the Declaration as That the Defendants ſum- _ ( 
mötikl fucruct ad felponderd. de placit x 
detentionis averiarum 7 — Sc. The Defendant abowed, and 4dyaonge of 
the Pſatnticf preavev in Bar, aiw the Defendant mabe a naughty an s 
Refoinder, upon which it was demurted; and iiow Weld took A Pat 
Exception to the D2iginal, that it was Nonſenſe, and that there opon oer or 
was no ſuch Tow as Averiarum. Holt C. J. It the Ouginal ©" 
had been averiarum, it had been naught ; but this is only a Re- 
cital of an Oziginal, and the Court will not judge upon a Rect- 
tal; but the Clay to take Advantage, is, to crave Oyer; fo2 
this Recital is only a ſhozt Intimation to the Court of what the 
kind of the Plea is. Powell J. A Beplebin map be by Plaint 
in the Country, as well as by D2igtnal here, becauſe it is ſum- 
monitus. And if this Caſe had been here by Ertoz out of the 
Common Pleas, in which Cale the Plaintiff could not have 
taken Advantage of this Fault by Oyer, then he mut have al- 
ledged Diminution and pzayd a Certiorari ; and if the Oziginal 
returned had been ſo, the Court would have reverſed the Judg⸗ 
ment. 


Domina Regina verſus The Mayor, &c. of Hereford, 
Trin. 4 Ann. B. R. 


. . Mandamus to admit one to the Office of Town-Clerk was (6) 
direc to the Mapoz and Aldermen of Hereford 3 and of une. 
M2. Eyres urged the CUrit ought to be direed to the Body Do- 40 be dirced 
litick, in whom the Inheritance of the Franchiſe was, by the do tbe Per 
Name of Jncozpozation z and that was, Yayoz, Aldermen and le d. 
Citizens; and indeed the TUrit was returned by the Mayoz, Al- 
dermen and Citizens in this Caſe, and cited 3 Bullſt, 190. 
Holt C. J. denied that Caſc, and laid, it is enough to dire the 
LUrit to thoſe that are to execute the Writ, o2 do the Thing re⸗ 
uired; then it appeared the Mayo? only was to admit, whereas 
the Nirit was directed to the Mayo? and Aldermen; and Hole C. 7. 
thought the wozd Aldermen was Surpluſage, and the TUrit well 
enough; Powell J. contra, TUrits ought to be directed to thoſe, 
and to thoſe only that are to obey the TUrit t: How will People 
know who are to obey the TUrit ik the Direction is inſignificant 
0? immaterial 2 If a TUrit be direcked to the Cozoner and Sheriff 
where it ought to be to one only, it is naught: Powys and 


Gould Juſtices agreed, and the TUrit was quaſhed, 
Vol. II. P p 2 Ano- 


ieee Captionis tc injuſtæ Pee, 


W R I T. 


Anonymus. Trin. 13 Ann. In Canc'. 


(7) A Ne exeat Regnum was granted to ſay the Defendant from 
no . going to Scotland; fo2 tho that is not out of the Kingdom, 


Hs going to pet it is out of the Reach of the — of this Court, and 
280 on. within 1 ſame Bilchlek. 
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Placita coram Domino Rege apud Weſtm. de ter. 
mino Paſche Anno Regni Domini Milli. Tertii 
nunc Regis Anglia, Cc. Septimo. Rotulo 242. 


Sir John Dalſton verſus Janſon. Vide fo. 10. 


Emorandum, Quod al. ſcilt. termi no Sancti Hill. 
ultimo præterito coram Domino Rege apud 


London, il. 
. Weſtm. venit Johan. Dalſton Mil. & Bar. 
| per Johannem Pratt Attorn. ſuum & pro- 


tulit in cur. dicti Domini Regis tunc ibidem quandam billam 
ſuam verſus Joſhuam Janſon communem Portatorem in Cuſtod, 
Marr. &c. de placito tranſgr. ſuper caſum. Et ſunt pleg: de. pro- 
fequend. ſcilt. Johannes Roe & Richardus Doe. Quæ quidem billa 
ſequitur in hæc verba ſſ. London. fl. Johannes Dalſton Mil. & 


Barr. queritur de Joſhua Janſon Communi Portatore in Cuſtod. Count upon 


Marr. Mareſc. Domini Regis coram ipſo Rege exiſten. pro eo vi- 
delt. quod cum præd. Joſhua decimo ſexto die Martii Anno Do- 


talla quarumcunque perſonarum hujuſmadi cariationem requirent. 
a Wakefield in Com. Eborum uſque ad London & a London 
prædict. uſque ad Wakefield præd. per totum idem tempus pro 
mercede proinde habend. portare & carriare conſuevit. Cumque per 
legem & conſuetudinem hujus Regni Angl. quilibet communis por- 
tator bonorum & catallorum qui bona & catalla alicujus perſon. 
recepit fic portand. eadem abſque ſubtraction. & amiſlion.. cuſto- 
dire & portare tenetur Ita quod in defectu talis communis Por- 
tator. ſeu ſervien. ſui dampnum non eveniat ullo modo. Cumque 
idem Johannes eodem decimo ſexto die Martii Anno Domini 
Milleſimo ſexcenteſimo nonageſimo tertio ſupradicto apud London 
prædict. videlt. in Paroch. beatæ Mariz de Arcubus in Warda 
de Cheape poſſeſſionat. fuit de bon. & catall. ſequen. videlt. de 
una Pyxide abiegna, Anglice, 4 Deal- Box, & Centum Peciis cu- 
neat. auri vocat. Guinea legalis monetæ Angliz ut de bonis & 


catallis ſuis propriis. Et præd. Johannes fic inde poſſeſſionat. exi- 


ſten. eodem decimo ſexto die Martii Anno Domini Millefimo ſex- 
centeſimo nonageſimo tertio ſupradicto apud London præd. vi- 
delt. in Paroch. & Warda præd. Pyxidem præd. cum præd. Cen- 
tum Peciis auri cuneat. in eadem exiſten. præfat. Joſnuæ ad eadem 


2 83 


h l igainſt a com- 
mini Milleſimo ſexcenteſimo nonageſimo tertio & diu antea &.ſem- mon Carrier. 


per poſtea fuit & hucuſque exiſtit communis Portator, Anglice 
Carrier, bonorum & catalloram & pro ejus proficuo bona & ca- 
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a London præd. uſque ad Wakefield præd. in Com. Eborum pred. 
pro mercede Salvo & ſecur. cariand. & ibidem eidem Johannj 
deliberand. deliberavit & præd. Joſhua pred. Pyxidem & præd. 
Centum pecias auri in, eadem exiſten. adtunc & ibidem ad por- 
tand. &. deliberand. in forma przd. recepit & habuit præd. tamen 
Joſhua ad aliquod tempus poſtea hucuſque Pyxidem prædict. 
cum præd. centum peciis auri in eadem exiſten. eidem Johanni 
non deliberavit ſed pyxis præd. & præd. centum peciæ auri cu- 
neat. in eadem exiſten. poſtea ſcilt. decimo ſeptimo die Martii 
Anno Domini Milleſimo ſexcenteſimo noragtfimo tertio ſo pradicto 
apud London præd. in Paroch. & Warda prxd. pro defectu honæ 
cuſtod. ipſius Joſhuz perdit. & amiſſa fuer. Cumque etiam præd. 
Trover laid decimo ſexto die Martii Anno Domini Milleſimo ſexcenteſitmio no. 
in ye me, nagelimo tertio ſopradicto apud London præd. videlt. in Paroch. & 
able. Warda pred. prædictus Johatines poſſeſfionat. fuit de al. bon. & 
catall. ſequeti. videle. de una pixide abiegna, Anglice, 2 Deal. Box, 
& centum Pecits cuneat. Auri vocat. Gired's legalis monet. Arrgl. 
ut de bon. & catall. ſuis propriis Et fic unde poſſeſſionat. exiſten. 
idem Johannes poſtea ſeilt. eodeny decimoe ſexto die Martii Anno 
Domini Millefimo ſextenteſimo fionageſiinò teftio ſuptadicto apud 
London præd. in Patbeh. & Wards pfæd. bona & catalla ills ex- 
tra manus & poſſeſſioti. ſuas eaſuaſiter perdidit 8c amiſtt Que 
quideti bon & eatalla poſtez Tet, codem decime ſexto die Mar- 
ti Anno Domini Millefreho ſexeentefimo nonagefirflo tertio ſupra. 
dlicto apud London prey: in Parceh. & Wärda pred: ad mans 
& poſſeſſioti. præd. Joſnur per itwentiön. devenef. pred. tamen 
Joſhua ſtiens bond & catallä uk, pred. fore bona & cdtälla pred. 
Johannis proptis & ad ipſum Jbhannem de jute ſpeckare 8 er. 
tinere machinans tamen & ffaudieriter intendens pred; Joflan- 
nem in hac parte tallide & ſubdofe deeipere & defraudare bong 
& catalla uft. præd. eidem Johann licet ſœpius fequifft. &c. no- 
dum deliberavit ſed bona & catalla ult. mentionat. poſtea feilt. de- 
cimo ſeptimo die Mattii Anno Pomini Miſlefimo ſebteenteſimo nos 
nageſimo tertio ſupradict. apud Lofidon pred: in Paroch. & War: 
da pred. ad uſum & commoflum pred. Joſfitiz propr. eonvertit & 
diſpoſuit ad dampnum ipſius Johannis Centum & quinquagint. li- 
brar' Et inde prodncit ſectam, Ke. | 
Plea. Et modo ad hune diem ſeilt. diem Mercur. prox. poſt Quindet. 
Paſchz iſto eodem termino uſquẽ gow diem præd. Joſhiia habvit 
licens, ad biltam pred. interloquend' & tune ad reſpondent. 8. 
coram Domino Rege apud Weſtm. venit tam pred. Johannes 
Dalſton Mil. & Barr. per Attorn. ſuum præd. quam pfzd. Jofhria 
per Willielmum Midgeley Attorn. fuum Et idem Joſhua defend, 
vim & injur. quando, &c. Et dicit quod ipſe non eſt inde eof- 
pabilis. Et de hoc pon. fe ſuper parfiam. Et prediff, Johannes 
Dalſton inde ſimiliter &c. Ideo ven. inde jur. eoram Domino Rege 
apud Weſtm. die Martis prox. poſt menſem Paſehæ Et qur nec, 
| Cc. 
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&c. ad recogn, &c. quia tam, &c. Idem dies dat. eſt. partibus 
prædictis ibidem, 8c. 


Placita coram Domina Regina apud Weſtm. de 
Termino Sancti Michaelis Anno Regni Dominæ 
Anne nunc Regine Angliz, Cc. Secundo. Ro- 
tulo 398. 


Comes Banbury verſus Woods & Ux. Vide fo. 5. 


attach, fuer. ad reſpondend. Carolo Comiti 
Banbury & Mariz Comitiſſæ Banbury Uxori Count in 5 
ejus de placito quare ipſam Comitiſſam ce- e relig. 
per. & captam tenent, &c. Et unde iidem Comes & Comitiſſa 
per Ric um Longford Attorn. ſuum queruntur quod prædictus Tho- 
mas Woods & Maria Ux. ejus Viceſimo die Aprilis Anno Regni 
Dominæ Annæ nunc Reginæ Angliæ, &c. Secundo apud London 
præd. videlt. in Paroch. Sanctæ Hellenæ in Warda de Biſhopſ- 
gate ipſam Comitiſſam ceper. & ipſam adhuc captam tenent Unde 
dicunt quod deteriorat. ſunt & dampnum habent ad Valenciam 
decem Mille Librarum Et inde produc. ſectam, &c. | 
Et prædictus Thomas Woods & Maria Ux. ejus per Richardum 
Aſh Attorn. ſuum ven. & pet. Audit. brevis Original. prædict. & 
retorn. ejuſdem brevis Et eis leguntur in hxc verba ſſ. Anna Dei oyer of the 
Gratia, Angliz, Scotiz, Franciæ & Hiberniz Regina Fidei De- Wric. 
fenſor, &c. Vicecomitibus London ſalutem. Cum plur. vobis 
præceperimus quod juſte & fine dilatione repleg. fac. Mariam Ux. 
Caroli Comitis Banbury quam Thomas Woods Mercator & Ma- 
ria Us. ejus ceperunt & captam tenent ut dicitur niſi capt. 
fuit- per ſpeciale præceptum noſtrum vel capitalis Juſtic. noſtri vel 
pro Morte hominis vel pro foreſta noſtra vel pro aliquo alio retto 
quare ſecundum conſuetud. Angliz non eſt replegiabilis ne amplins 
inde clam. audiamus pro defectu Juſtic. vel cauſam nobis ſignifi- 
tetis quare mandat. noſtrum alias vobis inde direct. exequi nolu- 
iſtis vel non potuiſtis Ac vos ſpretis noſtris prædictis ut accepi- 
| mus 


London, ſſ. T2 Woods Mercator & Maria Uxor ejus 
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mus præd. Mariam Ux. præd. Comit. repleg. vel ſaltem cauſam 
quare id facere noluiſtis vel non potuiſtis nobis ſignificare hacte. 
nus non curaveritis in noſtrum ac Mandatorum noſtrorum con- 
temptum manifeſtum ac ipſorum Comit. & Comitiſſæ dampnum 
non modicum & gravamen de quo miramur quamplurimum & 
movemur Vobis adhuc præcipimus firmiter injungen. quod præ- 
dictam Mariam Us. præd. repleg. faciat. juxta tenorem manda- 
torum noſtrorum præd. prius vobis inde direct. vel vos ipfi ſitis 
coram nobis à die Sancti Michaelis in unum Menſem ubicunque 
tunc fuerimus in Angl. oſtenſ. quare mandat. noſtra præd. toties 
vobis inde direct. exequi contempſiſtis Et habeatis ibi hoc breve 
Teſte me ipſa apud Weſtm. Viceſimo ſecundo die Junii Anno Regni 
noſtri ſecundo (Cæſar) Virtute iſtius brevis nobis direct certifica- 
mus quod null. aliud breve vel mandat. dictæ Dominæ Reginæ in- 
fraſcript. de replegiando infra nominat. Mariam Usx. Caroli Co- 
mit. Banbury quam infra nominat. Thomas Woods & Maria Us. 
ejus ceperint & captam tenent prout interius ſpecificat. quam iſtud 
breve de plur. repleg. præd. Mariam Ux. Caroli Comit. Banbury 
ad manus noſtras devenerunt, nec eorum alterum devenit, nec 

nobis deliberatum fuit. Et ulterius diaz Dominæ Reginæ cer- 
tificamus quod prædicta Maria Uxor Caroli Comitis Banbury 
elongat. eſt ad loca nobis incogn. per præd. Thomam Woods & 
Mariam Ux. ejus per quod prædictam Mariam Ux. Caroli Comitis 
l. repleg. non poſſumus prout interius nobis przcipitur. 
̃ Reſponſ. Giberti Heathcote Militis & Joſephi Wolfe Armigeri 
Plex inAbate- Vic. Quibus lectis & auditis iidem Thomas Woods & Maria Us. 
2 ejus petunt judicium de brevi prad. quia dicunt quod per for- 
mam Statut. additio de Villa vel Hamlett, ſeu loco & Com. Co- 
moranè ipſius Thomæ in prad. brevi Original. præd. Caroli Co- 
mit. Banbury & Mariæ Comitiſſæ Banbury Ux. ejus contineri 
debuit Et hoc parati ſunt verificare Unde ex quo hujuſmodi 
additio in eodem brevi non continetur iidem Thomas & Ma- 

ria petunt judicium de brevi prædict. Et quod breve prædict. 
cafſetur, &c. | 
Demurrer. Et prædictus Carolus Comes Banbury & prædicta Maria Co- 
mitiſſa Banbury Us. ejus dicunt quod per aliqua per prædictos 
Thomam & Mariam Ux. ejus ſuperius in caſſation. brevis placitat. 
breve ipſorum Comitis & Comitiſſæ caſſari minime debet quia di- 
cufit quod placitum præd. per præd. Thomam & Mariam Us. ejus 
modo & forma præd. ſuperius placitat. materiaq; in eodem con- 
tent. minus ſufficien. in lege exiſtunt ad breve ipſorum Comitis & 
Comitiſſæ prædict. caſſand. Ad quod quidem placitum ipſt 
jidem Comes & Comitiſſa neceſſe non habent nec per legem 
terræ tenentur aliquo modo reſpondere Et hoc parati ſunt ve- 
rificare Unde pro defectu ſufficien. placiti ipſorum Thome & 
Marie Ux. ejus in hac parte ipfi idem Comes & Comitiſſa petunt 
judieium & quod breve ipſorum Comitis & Comitiſſæ ag 
| | | icetur 
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dicetur Et quod præd. Thomas & Maria ad breve illud ulterius 
reſpondeant, &c. 

Et prædicti Thomas Woods & Maria Ux. ejus dicunt quod Joinder. 
placitum præd. per iplos Thomam & Mariam modo & forma præd. 
ſuperius placitat. materiaque in eodem content. bon. & ſufficien. 
in lege exiſtunt ad breve præd. ipſorum Comitis & Comitiſſæ caſ- 
ſand. quod quidem placitum materiamque in eodem content. ipſi 
idem Thomas & Maria parati ſunt verificare prout Cur', &c. Et 
quia præd. Comit. & Comitiſſa ad placitum ill. non reſpond. nec 
ill. hucuſque aliqualiter dedic. ipſi iidem Thomas & Maria ut 
prius petunt judicium de brevi prxd' Et quod breve ill. caſſetur &c. 
Sed quia Cur. dictæ Dominz Reginæ nunc hic de judicio ſuo de & 
ſuper præmiſſis reddend. nondum adviſatur dies inde datus eſt 
partibus prædictis coram Domina Regina uſq; ...... ubicunq; &c. 
de judicio ſuo de & ſuper præmiſſis ill. audiend? Eo quod Cur, 
dictæ Dominæ Reginæ nunc hic inde nondum &c. 


Placita coram Domina Regina apud Weſtm. de 
ter mino Santi Michaelis Anno Regni Dominæ 
Ame nunc Reg inæ Ang! c. Primo. 


Rot. 344. 


Haywood verſus Davies, & al. Vide fo. 4. 


Middl. il. Emorandum, Quod die Veneris prox. poſt tres 
M ſeptimanas Sancti Michaelis iſto eodem ter- 
mino coram Domina Regina apud Weſtm. 
ven. Rebecca Haywood per William Smyth 
Attorn. ſuum Et profert in Cur. dictæ Dominæ Reginæ nunc hic 
quandam billam ſuam verſus Margaret Davis als. Daviſon & Ma- 
riam Bonner in Cuſtod. Marr', &c. de placito tranſgr” Et ſunt 
pleg. de proſequend. ſcilt. Johannes Doe & Richardus Roe que ,,.q,.c. 
quidem billa ſequitur in hæc verba ſcilt. Midd. ſſ. Rebecca Hay- for breaking 
wood queritur de Margareta Davis als. Daviſon & Maria Bonner 313 
in Cuſtod. Mar. Mareſc. Dominæ Reginæ coram ipſa Regina ex- Cioſe ang 
iſten. de eo quod ipſæ exdem Margaret. & Maria primo die Octo- Yard, and di. 
bris Anno Regni Dominæ Annæ nunc Reginæ Angl', &c. primo * 
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in Common. 


vi & armis &c, Clauſum & aream ipſius Rebeccæ apud Paroch. 
de Stebunheath als. Stepney in Com. Middleſex prædict. freger. & 
intraver. & ipſam Rebeccam in quiet. uſu & occupation. clauſi 
& Areæ præd. adtunc & ibidem diſturbaver. & impediver. necnon 
de eo quod ipſæ exdem Margaret. & Maria poſtea ſcilt. die & 
Anno ſupradict. vi & armis &c. al. clauſum & aream ipſius Re- 
beccæ apud Paroch. & Com. præd. 75 & intraver. & quingent, 
ſiculas aquæ Anglice vocat. Parls of Water & al. aquam ipſius Re- 
beccæ ad valenc. vigint. ſolid. a quodam fonte jipſius Rebeccæ 
apud Paroch. & Com. præd. exiſten. fine licenc. ipſius Rebeccæ 
& contra ejus voluntat. ab & ex fonte præd. adtunc & ibidem ce- 
per. & aſportaver. necnon de eo quod ipſæ exdem Margareta & 
Maria poſtea ſcilt. eiſdem die & Anno ult. ſupradict. vi & armis, 
&c. magnam quantitat, cœni ſoli & aquæ in & ſuper terram & 
al. Aream ipfius Rebeccæ apud Paroch. & Com. præd. adtupc & 
ibidem poſuer. locaver. effund. & projecer Et al. enormia eidei 
Rebeccz adtunc & ibidem intuler. contra pacem dictæ Dominæ ke- 
ginæ nunc Et ad dampnum ipſius Rebeccz trigint. & novem ſo- 
lid. Et inde produc. ſectam &c. | 

Et prædict. Margaret. & Maria in propriis perſonis ſuis ven. & 
defend. vim & injur* &c. Et petunt judicium de billa præd. ip- 
ſius Rebeccæ & quod billa ill. caſſetur quia dicunt quod clauſum & 
area necnon loci in quibus ſupponitur tranſgr. præd. fieri ſunt & 
dicto tempore quo &c. fuer. una acra terræ quodque prædict. 
Rebecca dicto tempore quo &c. nichil habuit in eadem acra terræ 
niſi inſimul & pro indiviſo cum prædict. Maria Bonner quæ in 
plena vita exiſt. apud Paroch. de Stepney in Com. Middleſex Et 
hoc parat. ſunt verificare Unde petunt judicium de billa pred. & 


quod billa ill. caſſetur &c. 


Et præd. Rebecca dicit quod billa ipſius Rebeccæ præd. ratione 
præallegat. caſſari non debet quia dicit quod ipſa ſeperal. tem- 
poribus ſeperal. tranſgr. præd. fieri ſuppoſit. fuit ſola ſeiſita de 
przd. clauſo & area in narr. ipſius Rebeccz prius mentionat* Ac- 


etiam de præd. clauſo & area in Narr. præd. ipſius Rebecca ſecun- 


do mentionat. & de præd. fonte in Narr. ill. ſimiliter mentionat 
Acet iam de tertia Area in Narr. præd. ipſius Rebeccæ tertio mentio- 
nat Quodq; præd. Margareta & Maria dict. ſeperal. tempor. qui- 
bus, &c. ſeperal. tranſgr. præd. fecer. prout eadem Rebecca per 
Narr. ſuam præd. faperivs verſus eas queritur Abſque hoc quod 
prædict. Maria Bonner reſpectivis tempor. præd. aut aliquo eorum 
ahquod habuit in præmiſſ. ill. aut eorum aliquo Et hoc petit quod 
inquiratur per patriam. 

Et præd. Margareta Davis als. Daviſon & Maria Bonner dicunt 
quod placitum pred. per ipſam Rebeccam Hay wood modo & forma 
pu. ſuperius replicando placitat. materiaq; in eod. content. minus 

ufficien. in lege exiſtent ad ipſas Margaret. & Mariam ad billam 
pred. ipſius Rebecce reſpondere compellend. ad quod quidem 
I placitum 


| 
| 
| 
| 
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placitum ipſz eædem Margaret. & Maria neceſſe non habent nec per 
legem terræ tenentur aliquo modo reſpondere Et hoc paratæ 
ſunt verificare Unde pro defectu ſufficien. replication. ipſius Re- 
beccz in hac parte ipſz exdem Margaret. & Maria ut prius pe- 
tunt judicium de billa præd. ipſius Rebeccæ Et quod billa ill. caſſe- 
tur Et pro cauſis moration. in lege in hae parte juxta formam 
ſtatuti in hujuſmodi caſu nuper edit. & proviſ. præd. Margaret. & 
Maria Cur. hic oſtend. has cauſas ſubſequent. de eo quod placitum 
præd. ipſius Rebeccæ eſt duplex incertum & caret forma & con- 
cludit ad patriam. 


Et præd. Rebecca Hay wood dicit quod placitum præd. per ipſam Joinder in 
Rebeccam modo & forma præd. ſuperius repl. placitat. materiaq; in D-murrer. 


codem content. bon. & ſufficien. in lege exiſt. ad ipſas Margaret. 
Davis & Mariam Bonner ad billam præd. ipſius Rebeccz reſpon- 
dere compellend' Quod quidem placit. materiamque in eodem 
content. eadem Rebecca parata eſt verificare & probare prout 
Cur' &c. Et quia præd. Margaret. & Maria ad placitum ill. non 
reſpond. nec ill. hucuſque aliqualit. dedic. eadem Rebecca petit 
jadicium & quod præd. Margareta & Maria ad bill. præd. ipſius 
Rebeccæ ulterius reſpondeant & c. Sed quia Cur. dictæ Dominz 
Reginæ nunc hic de judicio ſuo de & ſuper præmiſſ. reddend. non- 
dum adviſatur dies inde datus eſt partibus prædictis coram Do- 
mina Regina apud Weſtm. uſque diem Martis prox. poſt Octab. 
Sancti Martini de judicio ſuo de & ſuper præmiſſ. ill. audiend. eo 
quod Cur. dictæ Dominz Reginæ nunc hic inde nondum &c. 


Reſpondeas Ouſter Agard. 


Placita 
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—_— Monet. Angl. tam pro diverſis operibus lapidarii Anglice, Maſons 


found. 


Quantum me- 
ruit for the 
ſame. 


Placita coram Domina Regina apud Weſtm. de 
Termino Santi Michaelis Anno Regni Dominæ 
Anne nunc Regine Magnæ Britanniæ Cc. 


Quinto. Rotulo 4.39. 


Stroud verſus Lady Gerrard. Vide fo. 8. 


Mzdal. i. Emorandum, Quod die Mercur. prox. poſt 
| tres ſeptiman. Sancti Michaelis iſto eodem 
Termino coram Dom. Regina apud Weſtm. 

ven. Thomas Stroud per Daniel. Browne 

Attorn. ſuum Et profert in curia dictæ Dominz Reginæ nunc 
hic quandam billam ſuam verſus Dominam Elizabetham Gerard 
als. Garret in Cuſtod. Mar' &c. de placito tranſgreſſion. ſuper 
caſum Et ſunt pleg. de proſequend. ſcilt. Johannes Doe & Ri- 
chardus Roe quz quidem billa ſequitur in hæc verba ſſ. Middl. ſſ. 
Thomas Stroud queritur de Domina Elizabetha Gerard als. Gar- 
ret in Cuſtod. Mar. Mareſc. Dominz Reginz coram ipſa Regina 
exiſten. pro eo videlt. quod cum prædict. Elizabetha decimo die 
Octobris Anno Regni Dominz Annæ nunc Reginz Ang! &c. 
quinto apud Paroch. Sancti Clementis Dacorum in Com. Midd]. 
præd. indebitat. fuiſſet eidem Thomæ in quindecim libr. legalis 


Works, per ipſum Thomam pro præfata Elizabetha ad ſpecial. in- 
ſtant, & requiſition, ipſius Elizabeth ante tunc fact. & performat. 
quam pro lapide & aliis materialibus & rebus neceſſar. in & circa 
faction. & per formation. operum præd. uſis & impenſ. per ipſum 
Thomam ad fimiles inſtant. & requiſition. ipſius Elizabethæ invent. 
& provis Et fic inde indebitat. exiſten. ipſa eadem Elizabetha in 
Conſideration. inde ſuper ſe aſſumpſit & eidem Thomæ adtunc & 
ibidem fideliter promiſit quod ipſa eadem Elizabetha cum inde 
poſtea requiſit. eſſet præd. quindecim libr. eidem Thomæ bene & 
fidelit. ſolvere & contentare vellet Cumque etiam præd. Thomas 
poſtea ſcilt. eiſdem die & anno ſupradict. apud Paroch. præd. in 
Com. præd. ad ſimiles inſtant. & requiſition. ipſius Elizabethæ fe- 
ciſſet & performaſſet pro præd. Elizabetha diverſa alia opera lapi- 


darii Anglice, Maſons Works, & inveniſſet & providiſſet & uſus 


fuiſſet lapides & alias material. & res neceſſar. in & circa faction. 
& performation. operum præd. ult. mentionat. præd. Elizabetha in 
conſ. inde poſtea ſcilt. eiſdem die & anno ſupradict. apud paroch. 
7 4 præd. 
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præd. in Com. præd. ſuper ſe aſſumpſit & præfat. Thomæ adrunc 

& ibidem fideliter promĩſit quod ipſa eadem Elizabetha tam tantas 

denar, ſummas quant. idem Thomas pro præd. al. operibus lapi- 

darii Anglice, Maſons Works, ult. mentionat. tempore confection. 

& performation. eorundem rationabilit. habere meritus fuit. quam 

tant. denar. ſummas quant. præd. lapides & al. material. & res ne- 

ceſſar. ult. mentionat. tempore invention. & proviſion. eorundem 

rationabilit. valebant eidem Thomæ cum inde poſtea requiſit. eſſet 

bene & fidelit. ſolvere & contentare vellet Et prædict. Th omasin 

facto dicit quod ipſe præd. Thomas pro prædictis aliis operibus 

lapidarii ult. mentionat. tempore confection. & performation. 

eorundem rationabiliter habere meritus fuit al. quindecim libr. ſi- 

milis legalis monet. Angl. quodque præd. lapides & al. material. & 

res neceſſar. ult. mentionat. tempore inventionis & proviſionis 

eorundem rationabiliter valebant al. quindecim libr. confimilis 

legalis monet. Ang]. ſcilt. apud paroch. præd. in Com. præd. unde 

præd. Elizabetha adtunc & ibidem notic. habuit Cumque etiam 

præd. Elizabetha poſtea ſcilt. eiſdem die & anno ſupradidt. apud 

paroch. prxd. in Com. præd. indebitat. fuiſſet præfat. Thomæ in 

al. quindecim libr. ſimilis legalis monet. Ang]. tam pro al. opere arti #e6irates 

lapidarii ſpectan. Anglice, Maſons Work, pro prxd. Elizabetha per — 

eundem Thomam ad ſimiles ſpecial. inſtant. & requiſition. ipſius diar. que 

Elizabethæ ante tempus ill. operat. & fact. ac pro diverſis mate- Ne m. 

rialibus & rebus neceſſar. in & circa idem opus uſitat. per præd. 

Thomam ad ſimiles inſtant. & requiſition. ipſius Elizabethæ ante 

tunc empt. invent. & proviſ. quam pro diverſ. denar. ſummis pro 

præd. Elizabetha per eundem Thomam ad ſimiles inſtant. & re- 
auiſition. ipſius Elizabethæ ante tempus ill. erogat. & extrapoſit. 
Et ſic inde indebitar. exiſten. eadem Elizabetha poſtea ſcilt. die & 

anno ſupradict. apud paroch. præd. in Com. præd. in conſidera- 

tione inde ſuper ſe aſſumpſit & eidem Thomæ adtunc & ibidem 
fideliter promiſit quod ipſa eadem Elizabetha præd. ult. men- 

tionat. quindecim libr. præfat. Thoma cum inde poſtea requiſit. 

eſſet bene & fidelit. ſolvere & contentare vellet Cumque etiam 

pred. Elizabetha poſtea ſcilt. eiſdem die & anno ſupradict. apud debit 47. 

paroch. præd. in Com. præd. in conſideration. quod præd. Tho- 7e ere. 

mas ad ſimiles ſpecial. inſtant. & requiſition. ipſius Elizabethæ 

operaſlet & feciſſet pro eadem Elizabetha al. opus arti lapidarii 

prædict. ſpectan. ſuper ſe aſſumpſit & eidem Thomæ adtunc & 

ibidem fideliter promiſit quod ipſa eadem Elizabetha vigint. libr. 

ſimilis legalis monet. Angl. pro præd. ult. mentionat. opere per 

eundem Thomam pro præd. Elizabetha fic ut præfertur operat. 

& fact. eidem Thomæ cum inde poſtea requiſit. eſſet bene & fide- 

liter ſolvere & contentare vellet Prædicta tamen Elizabetha ſepe- 

ral. promiſſion. & aſſumption. ſuas prædict. minime curan. ſed ma- 
thinan. & fraudulent. intenden. eundem Thomam in hac parte 

callide & ſubdole decipere & defraudare prædict. ſeperal. denar. 
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ſummas ſeu aliquam inde denar. predict. Thomæ nondum ſolvit 
(licet ad hoc faciend. præd. Elizabetha per præfat. Thomam 
ſtea ſcilt- duodecimo die Octobris Anno quinto ſupradict. apud 
Paroch, præd. in Com. præd. & ſæpius poſtea requiſit. fuit) Sed 
ill. ei hucuſque ſolvere omnino contradixit & adhuc contradicit 
Unde idem Thomas dicit quod ipſe deteriorat. eſt & dampnum 
habet ad valenc. ſexagint. librarum Et inde producit ſectam &c. 
Miſnoſmer Et Domina Honoria Gerard verſus quam prædict. Thomas ex- 
plesded in hibuit billam ſuam per nomen Dominæ Elizabethz Gerard als. 
Abatement. Garret in propria perſona ſua venit & defend. vim & injur* &c. 
Et petit judic. de billa præd. quia dicit quod ipſa baptizat. fuit per 
nomen Honoriæ ſcilt. apud Paroch. Sancti Clementis Dacorum 
prædict. & per idem nomen ſemper a baptizatione ſua hucuſque 
Traverſe. cognit. & nominat. fuit Abſque hoc quod ipſa eadem Honoria 
modo eſt vel unquam fuit cognit. vel nominat. per nomen Eliza- 
bethæ prout per billam præd. ſuperius ſupponitur Et hoc parat. 
eſt verificare Unde petit judic. de billa prædict Et quod billa illa 
caſſetur &c. 
Repr. Et prædict. Thomas Stroud petit diem ad placitum præd. inter- 
Imperlences loquend Et ei conceditur &c. Et ſuper hoc dies inde dat. eſt 
pro yer". artibus predict. coram Domina Regina apud Weſtm. uſq; diem 
ovis prox. poſt Octab. Sancti Hillar. videlt. præfat. Thomæ ad 
placitum pred. interloquend. & tunc ad replicand* &c. Ad quem 
diem coram Domina Regina apud Weſtm. ven. tam prædict. Tho- 
mas Stroud per Attorn. ſuum prædict. quam præd. defend. in 
propria perſona ſua Et idem Thomas petit diem ad placitum 
præd. ulterius inter loquend Et ei conceditur &c. Et ſuper hoc 
dies ulterius inde dat. eſt partibus pred. coram Domina Regina 
apud Weſtm. uſque diem Mercur. prox. poſt quinden. Paſchæ vi- 
delicet præfat. Thomz ad placitum pred. interloquend. & tunc ad 
replicand' &c. Ad quem diem coram Dom. Reg. apud Weſtm. ven. 
Replication tam præd. Thomas Stroud per Attorn. ſuum præd. quam præd. de- 
* oy 1 fend. in propria perſona ſua Et idem Thomas dicit quod præd. 
een. Domina Gerard als. Garret perſon. verſus quam idem Thomas 
dit put in exhibuit billam ſuam præd. per nomen Dominæ Elizabethz Ge- 
N. rard als. Garret ad placitum ſuum pred. in caffation. billæ ipfius 
rabetb. Thomæ pred. admitti non debet quia dicit quod ipſa pred. Do- 
mina Gerard als. Garrett perſon. verſus quam idem Thomas ter- 
mino Sancti Michaelis ult. præterit. exhibuit billam ſuam pred. 
per nomen Dominæ Elizabethæ Gerard als. Garrett iſto eodem 
termino Sancti Michaelis impoſuit Commune Ballivum in Cur. 
hic ad ſectam ipſius Thomæ in placito pred. per nomen Dominæ 
Elizabethæ Garrett prout per record. inde in eadem Cur. dictæ 
Dominæ Reginæ coram ipſa Regina apud Weſtm. remanen. ple- 
nius liquet & apparet Et hoc parat. eſt verificare per record. ill. 
Unde pet. judic. ſi prædicta Domina Gerard als. Garrett perſon. 
verſus quam idem Thomas exhibuit billam ſuam pred. per nomen 
1 5 | Do- 
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Pomine Elizabethz Gerard als. Garrett ad placitum ſuum prad. 


in caſſation. billz ſuæ prædict. contra record. prædict. admitti de- 
beat &c. 


Et præd· Honoria Gerard verſus quam præd. Thomas exbjbuit Demurrer. 


billam ſuam præd. per nomen Dominæ Elizabethæ Gerard als. 
Garrett dicit _ placitum præd. per præd. Thomam modo & 
forma præd. ſuperius replicando placitat. materiaque in eodem 
content. minus ſufficien. in lege exiſtunt ad ipſam Honoriam ad 
billam ipſius Thomæ præd. reſpondere compellend' Ad quod qui- 
dem placitum ipſa eadem Honoria neceſſe non habet nec per le- 
gem terræ tenetur aliquo modo reſpondere Et hoc parat. eſt ve- 
riſicare Unde pro defectu ſufficien. replicatian. in hac parte ipſa 
eadem Honoria ut prius petit judicium de billa præd' Et quod 


billa illa caſſetur &c. 


Et præd. Thomas dicit quod placitum præd. per præd. Thomam Joinde- 


modo & forma præd. ſuperius 9 ns placitat. materiaque in 
codem content. bon. & ſufficien. in lege exiſtunt ad præd. Eliza- 
betham ad billam præd. ipfius Thome inde verſus præd. Elizabe- 
tham reſpondere compellend' Quod quidem placitum materiamque 
in eodem content. idem Thomas parat. eſt verificare & probare 
prout Cur &c. Et quia præd. Elizabetha ad placitum illud non 
re ſpond. nec illum hucuſque aliqualit. dedicit ipſe idem Thomas 
ut prius pet. judicium & quod præd. Elizabetha ad billam ipſius 
Thomæ præd. reſpondere compellatur &c. Sed quia curia dictæ 


Dominz Reginz nunc hic de judicio ſuo de & ſuper præmiſſ. red- 


dend. nondum adviſatur dies inde dat. eſt partibus pred. coram 
Domina Regina apud Weſtm. uſque diem prox. poſt 

de Judicio ſuo de & ſuper præmiſſ. ill. audiend. eo 
quod Cur, dictæ Dominæ Reginz nune hie inde nondum &c. 


Placita 
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Placita coram Domino Rege apud Weſtm. de ter. 
mino Sanfle Trinitatis Anno Regni Domini 
Willi. tertii nunc Regis Angliæ c. deciny, 
Rotulo 76 3. Wen -arſas 


Johnſon verſus Long. Vide fo. 10. 


Samer ſet, fl. Emorandum, Quod als. ſcilt. termino Sancti 

| Michaelis ult. przterit. coram Domino Rege 

apud Weſtm. ven. Timotheus Johnſon per 

Philippum Hodges Attorn. ſuum & pro- 

tulit in Cur. dicti Domini Regis tunc ibidem quandam billam 

ſuam verſus Johannem Long in Cuſtod. Mar* &c. de placito 
tranſgreſſionis ſuper caſum & ſunt pleg. de proſequend. ſcilicet Jo- 

hannes Doe & Richardus Roe quæ quidem bill. ſequitur in hæc 

Declzration verb ſſ. Somerſet ſſ. Timotheus : Johnſon queritur de Johanne 
foraNuſance. Long in cuſtod. Mar. Mareſc. Domini Regis nunc coram ipſo 
Rege exiſten. pro eo videlt. quod cum præd. Timotheus viceſimo 

primo die Aprilis Anno Regni Domini Willielmi tertii nunc he- 

gis Ang! &c. octavo & ſemper poſtea hucuſque poſſeſſionat. fuit 

poſfeſſion al. & adhuc poſſeſſionat. exiſtit de quadam antiqua officina Anglice, 
ledged in an 2 Tork-honſe, ſituat. & exiſten. in Paroch. de Whatley in Com. 
old Work- præd. in qua quidem officina eodem viceſimo primo die Aprilis 
in was a Win- Anno octavo ſupradicto & a tempore cujus contrar. memoria ho- 
dow Time minum non exiſt. fuit quzdam antiqua feneſtra in occidental, 
out on n+ parte ejuſdem officinz per quam aer ſaluberrimus & lumen ex- 
hilerans eodem viceſimo primo die Aprilis Anno octavo ſupra- 

dicto & a toto tempore ſupradict. intrabant & inferebantur & in- 

trare & inferri conſueverunt & ſolebant in magnum emolument. 

& commoditat. occupator. officinæ præd. Cumq; præd. Johannes vi- 

ceſimo primo die Aprilis Anno octavo ſupradicto & ſemper poſtea 

hucuſque poſſeſſionat. fuiſſet & adhuc poſſeſſionat. exiſtit de qua- 

Defendant's dam parcella terræ cum pertin. ſcituat. jacen. & exiſten. in Pa- 
1 roch. de Whatley præd. in Com. præd. officinæ præd. contigue 
Land adjoin- adjacen. & fic inde poſſeſſionat. exiſten. idem Johannes ma- 
ing thereto. chinans & fraudulenter intendens eundem Timotheum multipli- 
citer prægravare & opprimere & ipſum Timotheum de Aere & 

Lumine quæ in officina præd. per feneſtram prædictam intrare & 

inferri conſuever. & ſolebant & officina præd. horridis tenebris 
obſtupare & præd. Timotheum de uſu & commoditat. officinz 


4 præd. 
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præd. penitus deprivare præd. viceſimo primo die Aprilis Anno 
octavo ſupradicto apud Whatley pred. in Com. præd. quendam 
parietem ſuper præd. parcellam terræ ipſius Johannis tam prope 
officinam præd. de novo erexit & ædificavit ita quod per eandem 
erectionem parietis præd. feneſtra præd. prædicto viceſimo primo 
die Aprilis & ſemper poſtea uſque diem exhibitionis hujus billæ 
ſeilt. viceſimum tertium diem Octobr. Anno Regni dicti Domini 


Regis nunc nono multipliciter obſtupat. & obſcurat fuit per quod Pefendant 
idem Timotheus totam commoditat. & eſiament. præd. feneſtr. & obſtructed 


juvamen & ſalubritat. aeris & luminis in & ſuper eandem fene- 
ſtram ut præfertur intrare & inferri conſuet. & totum uſum & 
proficuum officinæ præd. a præd. viceſimo primo die Aprilis 
Anno octavo ſupradict. uſque præd. viceſimum tertium diem 
Octobris Anno nono ſupradict. totaliter perdidit & amiſit Unde 
idem Timotheus dicit quod ipſe deterioratus eſt & dampnum habet 
ad valenc. quadragint. librarum Et inde producit ſectam &c. 


Et modo ad hunc diem ſcilt. diem Veneris prox. poſt Craſtinum Imparlance. 


Sanctæ Trin. iſto eodem termino uſq; quem diem præd. Johannes 
Long habuit licenc. ad billam præd. interloquend. & tunc ad re- 
ſpondend' &c. coram Domino Rege apud Weſtm. ven. tam 
præd. Timotheus per Attorn. ſuum prad. quam præd. Johannes 
per Jacobum Long Attorn. ſuum Et præd. Johannes defendit 
vim & injur. quando &c. Et dicit quod præd. Timotheus actio- 
nem ſuam præd. inde verſus eum habere ſeu manutenere non de- 


bet quia dicit quod præd. Timotheus als. ſcilt. termino Paſchæ pfesds aro- 


Anno Regni dicti Domini Regis nunc octavo in Cur. ipſius Do- ther Action 
- and Recovery 


mini Regis coram ipſo Rege hie ſcilt. apud Weſtm. in Com. Mid- 


tranſgr. ſuper caſum narrando verſus eum quod cum idem Timo- 
theus decimo die Octobris Anno Regni Domini Regis nunc ſep- 
timo & ſemper poſtea uſque tune fuiſſet & adtunc poſſeſſionat. 
exiſtebat de quadam antiqua officina Anglice, a Mor hon ſe, ſci- 
tuat. & exiſten. in Paroch. de Whatley in Com. præd. & quod in 
officina ill. eodem decimo die Octobris Anno ſeptimo ſupradicto & 
a tempore cujus contrar. memoria hominum tunc non exiſtebat 


fuiſſet quædam antiqua feneſtr. in occidental. parte ejuſdem offi- | 


cinæ & quod per eandem feneſtram aer ſaluberimus & lumen ex- 
hilerans eodem decimo die Octobris Anno ſeptimo ſupradicto & 
a toto tempore ſupradict. intrabant & inferebantur & intrare & 
inferri conſueverunt & ſolebant in magnum emolument. & com- 
moditat. occupator. officinæ præd. quodq; præd. Johannes præd. 
decimo die Oftobris Anno ſeptimo ſupradict. & ſemper poſtea 
uſque tunc poſſeſſionat. fuiſſet & adtunc poſſeſſionat. exiſtebat de 
quadam parcell. terræ cum pertinentiis ſcituat. jacen. & exiſten. 


in Paroch. de Whatley in Com. prædict. pred. officinæ contigue 


adjacen. & fic inde poſſeſſionat. exiſten. idem Johannes machi- 
nan. & fraudulenter intenden. eundem Timotheum multipliciter 
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prægravare & opprimere & ipſum Timotheum de aere & lumine 
quæ in officinam pred: per feneſtr. præd. inferri & intrare conſue- 
ver. & ſolebant & officinam pred: borridis tenebris obſtupare & 
præd. Timotheum de uſu & commoditat: officinæ præd. penitus 
deprivare præd. decimo die Octobris Anno ſeptimo ſupradicto 
apud Whatley pred. in Com. prædict. quendam parietem ſuper 
præd. parcell. terræ ipſius Johannis tam prope officinam præd. de 
novo erexit & xdificavit ita quod per eandem erectionem parietis 
præd. feneſtr. przd. pred. decimo die Octobris & ſemper poſtea 
uſqʒ viceſimum diem Aprilis Anno Regni Domini Regis nune 
octavo multipliciter obſtupat. & obſcurat. fuit per quod idem Ti- 
motheus totam commoditat. & eſiament. prædict. feneſtr. & juva- 
men & ſalubritat. aeris & luminis in & per eandem feneſtram 
ut præfertur intrare & inferri conſuet. & totum uſum & proficuum 
officin. præd. a præd. decimo die Octobris Anno ſeptimo ſupradict. 
uſq; præd. viceſſimum diem Aprilis Anno octavo ſupradict. tota- 


liter perdidit & amiſit Unde idem Timotheus tunc dixit quod 


Judgment in 
the ſormer 
Proceedings. 


ipſe deteriorat. fuit & dampnum habuit ad valenc. quadragint. 
libr? Et inde tunc produxit ſectam &c. taliterque fuperinde 
in eadem Cur. hic ſcilt. apud Weſtm. præd. poſtquam idem 
Johannes placitaſſet adinde ibidem quod ipſe non fuit inde cul- 
pabil' & per quandam jur. patriæ inde culpabil. invent. fuiſſet 
proceſſum fuit quod poſtea ſcilt. termino Sancti Michaelis tunc 
prox. ſequen. per eandem Curiam hic conſiderat. fuit quod præd. 


Timotheus recuperaret verſus præfat. Johannem quatuordecim libr. 


pro dampnis ſuis quæ ſuſtin. tam occaſione præmiſſ. in eodem Re- 
cord. mentionat. quam pro miſis & cuſtag. ſuis per ipſum circa 
ſectam ſuam in ea parte appoſit. prout per record. inde in eadem 
caria hie ſcilicet apud Weſtm. pred. reman. plenius liquet & ap- 


Averment of Paret Et idem Johannes ulterius dicit quod pred. officin. fene- 


the Identity. 


ſtr. erectio & Xxdificatio parietis præd. in pred. recitat. record. 
mentionat. & præd. officin. feneſtr. erectio & ædificatio pariet. 
prædict. in billa ipſius Timothei verfus ipſum Johannem Long 
modo exhibit; ſuperius mentionat. & expreſſ. ſunt eadem officin. 
feneſtr. erectio & ædificatio parietis & non alia neque diverſa 
quodq; præd. Timotheus in pred. recitat. record. querens nomi- 
nat. & præd. Timotheus ſuperlus in billa præd. querens nominat. 


ſunt una & eadem perſona & non alia neque diverſa Et quod 


præd. Johannes in præd. recitat. tecord. defend. nominat. & præd. 
Johannes in billa præd. ſuperius defend. nominat. ſunt una & 
eadem perſona & non al. neque diverſ. Et hoc parat. eſt verifi- 


care Unde pet. judicitim ſi præd. Timotheus actionem ſuam præd. 


Demurrer. 


verſus eum habere ſeu manutenere debeat &c. 

Et præd. Timotheus dicit quod ipſe per aliqua per præd. Johan- 
nem ſuperius placitando allegat. ab actione ſua præd. inde verſus 
ipſum Johannem habend. præcludi non debet quia ditit quod pla- 


citum præd. per præd. Johanſiem modo & forma pred. ſuperius 


1 | placitat. 
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placitat. minus ſufficien. in lege exiſtunt ad ipſum Timotheum ab 
actione ſua præd. inde verſus præd. Johannem habend. præclu- 
dend. ad quod quidem placitum ipſe idem Timotheus neceſſe non 
habet nec per Jegem terre tenetur aliquo modo reſpondere Et hoe 

arat. eſt verificace Unde pro defectu ſufficien. reſponſ. in hac parte 
idem Timotheus pet. judicium & dampna ſua occaſione præmiſ- 
ſorum præd. fibi adjudicati &c. Lt 

Et pred. Johannes dicit quod placitum prxd. per ipſum Johan- Joiner 

nem modo & forma præd. ſuperius placitat. materiaq; in eodem 
content. bon. & ſufficien. in lege exiſtunt ad præd. Timotheum ab 
actione ſua præd. inde verſus ipſum Johannem habend. præclu- 
dend. quod quidem placitum materiamque in eodem content. ipſe 
idem Jsliarines parat. eſt verificate & probare prout Cur' &c. Et 
quia præd. Timotheus ad placitum ill. non reſpond. nec ill. huc- 
uſque aliqualit. dedic. ipſe idem Johannes ut prius pet. judic. & 
quod pred. Timotheus ab actione ſua præd. verſus ipſum Johan- 
nem habend. præcludatur &c. Sed quid Curia dicti Domini Re- Continuar ce. 
gis nunc hie de judic. ſuo de & ſuper præmiſſ. reddend. nondum 
ad viſatur dies inde dat. eſt partibus prædictis coram Domino Rege 
apud Weſtm. uſque diem Mercur. prox. poſt octab. Sancti Martini 
de judic. ſuo inde audiend. eo quod curia dicti Domini Regis 
nuiic hie inde nondum &c. Ad quem diem coram Domino Rege 
apud Weſtm. ven. partes præd. per Attorn. ſuos pred. ſuper quo juagment ri 
viſ. & per Cur. Domini Regis nunc hic plenius intellectis omnibus Def. 
& (ingiilis premiſiis maturaque deliberatiohe inde habita videtut 
Cur. Domini Regis hic quod placitum præd. per przd. Johannem 
modo & forma præd. ſuperius placitat. materiaque in eodem con- 
tefit. bon. & ſufficien. in lege exiſtunt ad ipſum Timotheum ab 
actione ſua præd. verſus pred. Johannem habend. pracludend” 
Ideo confiderat. eſt quod pred. Timotheus nil capiat per billam 
ſuam pred. ſed quod ipſe pro falſo clamore ſuo fit inde in Mi'a 
&c. Et præd. Johannes eat inde fine die &c. Et ulterius conſide- 
rat, eſt quod præ d. Johannes recuperet verſus præfat. Timotheum 
ſex libr. & decem ſolid. eidem ſohanni pro Miſ. & Cufſtag. ſuis in 
& circa defenſion. ſuam in hac parte ſuſtent. per Cur. dicti Domini 
Regis nunc hic ex aſſenſu ſuo juxta formam ſtatut. in hujuſmodi 
caſu edit. & proviſ. adjudicat' Et præd. Johannes habeat inde 


execution' &c. 


Placita 
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Placita coram Domino Rege & Domina Regina 
apud Weſtm. de termino Paſchæ Anni Regni Do. 
mini Willi. & Domine Marie nunc Regis & 
Reginæ Angl. &. ecundo. Rotulo 4.3. 


Payne verſus Partridge, & al. Vide fo. 12. 


Cant ahr. iT. Emorandum, Quod als. ſcilt. termino Sancti 
| Michaelis ult. præterit coram Domino Rege 

& Domina Regina apud Weſtm. ven. Iſaa- 

| cus Payne per Humfridum Ambler Attorn. 
ſuum & protulit in Cur. dict. Domini Regis & Dominz Reginz 
tune ibidem quandam billam ſuam verſus Ed vardum Partrich & 
Willielmum Boulter in Cuſtod. Mar' &c. de placito tranſgreſſio- 
nis ſuper caſum Et ſunt pleg. de proſequend. ſcilt. Johannes Doe 
& Richardus Roe quæ quidem billa ſequitur in hæc verba ſcilt. 
Cantabr. ſſ. Iſaacus Payne queritur de Edvardo Partrich Armig. 
& Willielmo Boulter in Cuſtod. Mar. Mareſc. Domini Regis & 
Dominæ Reginæ coram ipſis Rege & Regina exiſten. pro eo videlt. 
uod cum villa de Littleport infra inſulam Elien. in Com. præd. 
it & a toto tempore cujus contrar. memoria hominum non exiſtit 
fuit antiqua villa cumq; infra præd. villam de Littleport præd. fit 
& per totum idem tempus fuit antiquus Rivus vocat. Vilney River, 
& ſuper eundem Rivum & ex tranſverſo ejuſdem a toto tempore 
ſupradict. fuit antiquum paſſagium apud boreal. oriental. latus 
ejuſdem villæ de Littleport prope finem viculi Anglice, a Lane, 
vocat. Ferry Lane, ducen. a villa de Littleport præd. ad eundem 
rivum pro tranſitu & tranſportatione ſubditorum hujus Regni 
Angliæ trans & ultra Rivum ill. tranſire volen. ſcilicet a quodam 
loco vocat. le Ferry - Lane ex boreal. oriental. parte ejuſdem uſque 
ad quendam locum vocat. Advenierous Bank ex boreal. oriental. 
parte ejuſdem rivi ex tranſverſo rivi ill. aut trorſum ſive retror- 
ſum ad eorum libitum pro tranſitu & tranſportatione equorum 
equarum & ſpadon. ſuorum Qui quidem tranſitus & aſportatio a 
toto tempore ſupradicto uſque nuper ſcilicet primum diem Maii 
Anno Regni Domini Caroli ſecundi nuper Regis Angl' &c. deci- 
mo quinto habit. & fact. fuer. in quodam pontone Anglice, 4 


Ferry- Boat, per proprietarios & occupatores paſſagii præd. ibidem 


cuſtodit' Ac proprietarii occupatores & cuſtod. paſſagii & ponto- 
nis ill. pro tempore exiſten. ad ill. melius cuſtodiend. & manute- 
2 nend. 
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nend. a toto tempore ſupradict. perceper. & percipere conſuever. 
de dictis ſubditis hujus Regni Angliæ trans & ultra rivum præd. 
ſcilt. a præd. loco vocat. le Ferry-Lane ad prædictum locum vocat. 
Adventerout Bank ex tranſverſo rivi ill. fit tranſeundum & tranſ- 
portand. (al. quam de inhabitantibus ejuſdem villæ de Littleport in Exception of 
antiquis meſuagiis vel antiquis Cottagiis ibid. commorantibus) 1 
quaſdam rationabiles ratas ut Tol net. five cuſtu. ſcilt. un. obulum Meſfusges 
pro quolibet equo & homine ſuperinde equitan. ac pro quolibet from paying 
& qualibet equo equa ſeu ſpadone duct. unum quadrantem ac 
pro quolibet & qualibet equo equa ſeu ſpadone aliter onerat. The ſcveral 
unum denar. pro hujuſmodi tranſitu & tranſportatione eorum ut Tolls taken. 
præfertur habend. quolibet tempore tranſitus ſui ultra rivum præd. 
apud paſſagium præd. aut trorſum ſive retrorſum Cumque etiam 
infra eandem villam de Littleport habeatur & a toto tempore Preſcription 
præd. a cujus contrar. memoria hominum non exiſtit habebatur 1 
talis antiqua conſuetudo videlicet quod inhabitantes villæ ill. in bitants in the 
antiquis Meſuagiis vel antiquis Cottagiis ibidem commoran. ha- clean det. 
buer. & habere potuer. & a toto tempore præd. habere conſuever. yr tree 
libertatem tranſeundi rivum prxd. apud paſſagium præd. ibidem Paſſage. 
pro a equis equabus & ſpadonibus ſuis in pontone præd. fic 
ut præfertur tranſportand. aut trorſum & retrorſum ad libertatem 
ſuam fine aliqua ſolutione quacunq; pro hujuſmodi tranſitu ſuo 
fic habend' Cumque etiam idem Iſaacus primo die Maii Anno 
Regni Domini Jacobi ſecundi nuper Regis Angl' &c. ſecundo & 
diu antea & extunc poſtea hncuſque fuit & adhuc exiſtit unus That the 
Inhabitan. præd. ville de Littleport in quodam antiquo meſuagio 2 
ibidem tunc & adhuc commorans & ea de cauſa & ratione ipſe in ancient 
idem Iſaacus libertat. tranſeundi rivum pred. apud paſſagium M-ſluage. 
præd. in pontone præd. pro ſeipſo equis equabus & ſpadonibus 
ſais in forma præd. fine aliqua ſolutione quacunque pro inde fa- 
ciend* virtute dictæ conſuetud. habere debuit & debet præd. ta- 
men Edvardus & Willielmus præmiſſor. non ignari ſed machi- Breach in nor 
nan. & malitioſe intenden. ipſum Iſaacum minus rite prægravare Ping che 
& magnopere dampnificare & de libertat. tranſitus ſui præd. trans 
rivum præd. apud paſſagium præd. in pontone præd. ut præfertur 
habend. deprivare necnon eundem Iſaacum ill. penitus amittere 
cauſare præd. primo die Maii Anno ſecundo ſupradict. & abinde 
uſque diem exhibition. billæ prad. ipſius Ifaaci (eiſdem Edvardo 
& Willielmo adtunc ac antea ac poſtea hucuſque proprietar. occu- 
pator. & cuſtod. paſſag. & ponton. præd. exiſten.) nullum ponto- 
nem apud paſſagium præd. pro tranſitu ſubditorum hujus Regni 
ac equorum equarum & ſpadon. præd. trans & ultra rivum ill. 
tranſire volen. habuer. ſer vaver. five cuſtodiver. ſed ill. facere ha- 
dere ſervare vel cuſtodire per tempus præd. totalit. omifer. & 
neglexer. ac null. ponto ibidem per tempus præd. aut aliquam par- 
tem temporis ill. ibidem fuit vel adhuc exiſtit licet iidem Edvar- 
de Willielmus præd. primo die Maii Anno ſecundo ſupradicto & 
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ſæpius poſtea apud Littleport præd. hujuſmodi ponton. ad paſſa- 
gium præd. habere & permittere ipſum Iſaacum libertat. præd. ibi. 
dem habere per eundem Iſaacum requiſit. fuiſſent fic quod idem 
Iſaacus de libertat. ſua tranſeundi rivum pradid. apud paſſagium 
præd. in forma præd. uu conſuetud. pred. habend. a prædicto 
primo die Maii Anno ſecundo ſupradicto & extunc hucuſque fuit 

X adhuc eſt impedit. & penitus deprivat. contra conſuetud. præd. 

ad dampnum ipſius Iſaaci quingentarum librarum & inde produ- 
Impatlance. Et modo ad hunc diem ſcilt. diem Mercur. prox. poſt quinden. 
ö Paſchæ iſto eodem termino uſqʒ | 1g diem prædict. Edvardus & 
Willielmus habuer. licenc. ad billam præd. interloquend. & tunc 

ad reſpondend' &c. coram Domino Rege & Domina Regina apud 
Weſtm. ven. tam præd. Iſaacus per Attorn. ſuum præd. quam 
præd. Edvardus & Willielmus per Joſephum Sherwood Attorn. 

. Jaum & præd. Ed vardus & Willielmus defend. vim & injur. quan- 

do &c. & dicunt- quod præd. Iſaacus actionem ſuam præd. inde 

verſus eos habere {eu manutenere non debet Quia proteſtando 

Proeſteude, quod tranſit. & portatio perſonar. equorum equarum & ſpadon. 
hy che Paſ- trans & ultra rivum præd. non habit. ſeu fact. fuer. in aliquo pon- 
in a Boat. tone Anglice, « Ferry-Boat, cuſtodit. pro tranſitu & tranſporta- 
tione perſonarum ſeu averiorum in loco ubi ac modo & forma 

pront per Narration. præd. ſuperius ſupponitur Proteſtandoque 
Protetands; uod infra præd. vill. de Littſeport non eſt nec unquam fuit ali- 
no ſuch Cu» qua talis conſuetud. qual. in narration, præd. ſuperius ſupponitur 
_ & allegatur Proteſtando etiam 5 xd. Iſaacus non eſt nec un- 
Preteſtend quam fuit unus Inbabitant. pred. vill. de Littleport in aliquo an- 
Furt the tiquo meſuagio ibidem commorans modo & forma prout per nar- 
not an Inh. ration. præd. ſuperius ſupponitur pro 22 iidem Edvardus & 
bitant in any Willielmus dicunt quod diu antea pred. tempus in quo &c. ſcilt. 
on Meſſusge. primo die Maii Anno Regni dicti nuper Regis Caroli ſecundi de- 
Fles, hit at cimo quinto ſupradicto 125 idem Edvardus ad onera & cuſtag. ip- 
Charge they ſius Edvardi propr. erexit ædificavit & locavit. in & ſuper rivum 
built a Bridge præd. & ex tranſverſo ejuſdem rivi apud paſſagium pred. quen- 
in lieu of the dam pontem ex ligno & lapidibus confect. pro uſu eaſiament. tran- 
keep it in re- ſitu & tranſportation. omn. & ſingularum perſonarum equorum 
pair.morefafe, equarum & ſpadon. ibidem venien. ac trans & ultra rivum ill, 
than the Boar, apud paſſagium pred. tranſire volen. quem quidem pontem fic 
ibidem 1 & locat. idem Edvardus ibidem de tempore in tem- 

pus & ad omnia tempora poſt confection. inde hucuſqʒ bene & 
ſufficient. habuit ſervavit & manutenuit reparavit & cuſtodivit & 

.adhuc ibidem habet ſervat manutenet & cuſtodit ita quod idem 
Iſaacus & omnes & ſingulæ perſonæ equi equæ & ſpadon. ibidem 

-venien. ac trans & ultra rivum præd. apud paſlagium pred. tran- 

ſire volen. in per & ſupra pontem præd. trans & ultra rivum præd. 

.abſq; aliquo periculo apud paſſagium pred. tutius melius & cele - 

nius quam in poatone Anglice, 4 Ferry-Boat, ibidem ire redire & 
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tranſire de tempore in tempus & ad omnia tempara poſt confe- 
ion. & location. pontis præd. tbidem hucuſque potuer. & adhuc 
poſſunt Per quod 1idem Edvardus & Willielmus nullum ponto- For which | 
nem apud paſlagium præd. habuer. ſervayer, ſen cuſtodiver. ſed Rea9" they t 
ill. facere habere ſervare vel cuſtodire omiſer. & neglexer. prout keep the Boar: 
eis ex cauſa prad. bene licuit Et hoc parat. ſunt verificare Unde 
etunt judic, ſi præd. Iſaacus actionem ſyam pred. inde verſus cos 
— ſeu manutenere debeat &c. | 
Et pred, Iſaacus dic. quod ipſe per aliqua per præd. Edvardum Reply, That 
& Willielmum ſuperius allegat. ab actione ſua prad. inde verſus he was nor 
ipſos habend. pracludi non debet quia dicit quod idem Iſaacus per pff cer nn 
aliquem pontem libertat. paſlagii pred. trans & ultra rivum præd. bridge. 
ſecundum conſuetud. in narr. præd. mentionat. habere non per- 
miſſus fuit contra conſuetud. præd' Et hoc parat. eſt verificare 
| Une pail judic. & dampna ſua oceaſione præmiſſarum ſibi adju- 
icari &c. 
Et præd. Edvardus & Willielmus dicunt quod placitum præd. Demurtet, 
per præd. Iſaacum modo & forma pred. ſuperius replicando pla- 
citat, materiaque in eodem content. minus ſufficien. in lege exi- 
ſtunt ad actionem ipfius Iſaaci præd. verſus ipſos Edyardum & 
Willielmum habend. manutenend. ad quod iidem Edvardus & 
Willielmus neceſſe non habent nee per legem terræ tenentur ali- 
uo modo reſpondere Et hoc parat. ſunt verificare Unde pro de- 
fectu ſufficien. replication, in hac parte iidem Edvardus & Williel- 
mus ut prius petunt judicium Et quod præd. Iſaacus ab actione | 
- præd. verſus. ipſos Edvardum & Willielmum habend. præclu- 4 
datur &c. | | 
Et prad. Iſaacus dicit quod placitum præd. per eundem Iſaacum Joinder, 
modo & forma præd. ſuperius replicando placitat, materiaq; in eodem 
content. bon. & ſufficien. in lege exiſtunt ad action. ipſius Iſaaci 
verſus eoſdem Edvardum & Willielmum habend. manutenend. | 
quod quidem placitum materiamy; in eodem content. idem Iſaacus 1 
parat. eſt verificare & probare prout Cur, &c. Et quia prad. 
Edvardus & Willielmus ad placitum ill. non reſpond. nec ill. huc- 
uſque aliqualit, dedicunt idem Iſaacus ut prins petit judic. & 
dampna ſua occaſione præmiſſ. ſibi adjudicari &c. Sed quia Cur. contiouan« 
dicti Domini Regis & ditz Dominæ Reginz nunc hic de judicio ces. 
ſuo de & ſuper præmiſſ. reddend. nondum adviſatur dies inde dat. 
eſt partibus prædict. coram Domino Rege & Domina Regina apud 
Weſtm. uſq; diem Veneris prox. poſt craſtinum Sanctæ Trinitat. de 
judic. ſuo de & ſuper præmiſſ. ill. audiend. eo quod Cur. dict. Do- 
mini Regis & Dominæ Reginæ nunc hic inde nondum &c. Ad 
quem diem coram Domino Rege & Domina Regina apud Weſtm. 
ven. partes præd. per Attorn. ſuos præd' Sed quia Cur. Domini 
Regis & Dominæ Reginæ de judic. ſuo de & ſuper præmiſſ. red- 
dend. nondum adviſatur dies inde dat. eſt partibus præd. coram 
Domino Rege & Domina Regina apud Weſtm. uſq; diem Jovis 
prox, 


* 
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prox. poſt tres ſeptiman. Sancti Michaelis de judic.. ſuo inde au- 
diend. eo quod Cur. dicti Domini Regis & Dominz Reginæ nunc 


bie inde nondum &c. Ad quem diem coram Domino Rege & 


Domina Regina apud Weſtm. ven. partes przd. per Attorn. ſuos 
præd' Sed quia Cur. dict. Domini Regis & Dominæ Reginæ nunc 
hic de judic. ſuo de & ſuper præmiſſ. reddend. nondum adviſatur 
dies inde dat. eſt partibus præd. coram Domino Rege & Domina 
Regina apud Weſtm. uſq; diem Veneris prox. poſt Octab. Sancti 


Hillar. de judic. ſuo inde audiend. eo quod Cur. dict. Domini Re- 


gis & Dominæ Reginæ nunc hic inde nondum &c. Ad quem 
diem coram Domino Rege & Domina Regina apud Weſtm. ven. 
partes przd. per Attorn. ſuos præd' Sed quia Cur. dict. Domini 
Regis & Dominz Reginæ nunc hic de judic. ſuo de & ſuper præ- 
mill. reddend. nondum adviſatur dies inde dat. eſt partibus præd. 
coram Domino Rege & Domina Regina apud Weſtm. uſq; diem 
Mercur. prox. poſt quinden. Paſchæ de judic. ſuo inde audiend. 
eo quod Cur. dict. Domini Regis & Dominæ Reginæ nunc hic inde 
nondum &c. Ad quem diem coram Domino Rege & Domina Re- 
gina apud Weſtm. venerunt partes præd. per Attorn. ſuos præd. 
Sed quia curia dict. Domini Regis & Dominæ Reginæ nunc hic de 
judicio ſuo de & ſuper præmiſſis reddend. nondum adviſatur dies 


inde datus eſt partibus prædictis coram Domino Rege & Domina 


Regina apud Weſtmonaſterium uſque diem Sabati prox. poſt Octab. 


Sanctæ Trinitat. de judicio ſuo inde audiend. eo quod Cur. dicto- 


Fudic. pro def. 


rum Domini Regis & Dominæ Reginz nunc hic inde nondum &c. 
Ad quem diem coram Domino Rege & Domina Regina apud 
Weſtm. ven. partes præd. per Attorn. ſuos præd. Super quo vil. & 
per Cur. dict. Domini Regis & Dominæ Reginæ nunc hic plenius 
intelled is omnibus & fingulis præmiſſis maturaqʒ deliberatione inde 
habita videtur Cur. dict. Domini Regis & Dominæ Reginæ nunc 
hie quod placitum ptæd. per præd. Iſaacum modo & forma præd. 


ſuperius replicando placitat. materiaq; in eodem content. minus 
ſufficien. in lege exiſt. ad action. ipſius Iſaaci præd. verſus præd. 


Edvardum & Willielmum habend. manutenend' Ideo conſiderat. 
eſt quod præd. Iſaacus nil capiat. per billam ſuam præd' Sed pro 
falſo clamore ſuo fit inde in Miſericordia &c. Et præd. Edvar- 
dus & Willielmus eant inde fine die &c. 
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Placita coram Domino Rege apud Weſlm. de ter- 
mino Sancti Hillarii Anno Regni Domini Willi. 
tertii nunc Regis Anglie c. ſeptimo. Ro. 
tulo 697. 


Hicks verſus Downing. Vide fo. 13. 


Somerſet, ſſ. Emorandum, Quod als. ſcilt termino Sancti 
Michaelis ultimo præterito coram Domino 
M Rege apud Weſtm. venit Sara Hickes vid. 
TIRE per Thomam Callow Attorn. ſuum Et pro- 
tulit in Cur. dicti Domini Regis tunc ibidem quandam biJlam 
ſuam verſus Johannem Dowling in Cuſtod. Mar' &c. de placito 
tranſgr. ſuper caſum Et ſunt pleg. de proſequend. ſcilt. Johannes 
Doe & Richardus Roe Quæ quidem billa ſequitur in hæc verba ſſ. 
Somerſet fl. Sara Hickes vidua queritur de Johanne Dowling in 
Cuſtod. Mar. Mareſc. Domini Regis coram ipſo Rege exiſten. pro 
eo videlicet quod cum præfat. Sara viceſimo ſexto die Januarii An. Declaration, 
no Domini Milleſimo ſexcenteſimo nonageſimo ſecundo legitime Thi the was 
poſſeſſionat. fuit de & in quodam Meſuagio ſcituat. jacen. & exiſten. 7:64 of e 
in Eaſt Dundry in Com. prad. pro quodam termino Annoruni Meſſusge for 
adtunc & adhuc ventur. & inexpirat. Et fic inde poſſeſſionat. ex- 1 
iſten. eadem Sara eiſdem die & anno ſupradictis apud Eaſt Dun- demiſed it for 
dry præd. dimiſit Meſuagium præd. (inter alia) præfat. Johanni —— 
Dowling habend. & tenend. eidem Johanni Dowling a viceſimo dant, if fuck 
uinto die Martii tunc prox. ſequen. pro termino trium Annorum Perſons 
f przd. Sara Hickes & Johannes Dowling & quidam Thomas baue 
Dowling & Editha Pater & Mater ipſius Johannis Dowling tam 
diu viverent Virtute cujus quidem dimiſſion. præfat. Johannes D*f-ndanr's 
Dowling poſtea ſcilicet viceſimo ſexto die Martii Anno Domini pe, 
Milleſimo ſexcenteſimo nonageſimo tertio in Meſuagium pred. in- bis Term, the 
travit & inde (inter alia) poſſeſſionat. fuit pro dicto termino trium 1. be- 
Annorum ſuperius ſibi dimiſſ. reverſione inde eidem Sarz pro re- the Plaut 
ſid. dicti termini ſuperius primo mentionat. ſpectan. Ac eadem Sara averment of 
in facto dicit quod tam præfat. Thomas Dowling & Editha quam Lives. 
præd. Johannes Dowling adhuc ſuperſtites & in plena vita ex- 
iſtunt ſcilicet apud Eaſt Dundry præd. prædictus tamen Johannes 
Dowling præmiſſa ſatis ſcien. ſed machinan. & malitioſe inten- Breach in 
den. ipſam Saram in hac parte multiplicit. dampnificare & prægra- gn ent, 
vare idem Johannes Dowling viceſimo die Junii Anno Domini Fiss? 
Vol. II. Uu Milleſimo 


| Pleadings to the Caſes. 


224 


Imparlance. 


Non cul", 


Milleſimo ſexcenteſimo nonageſimo quinto (exiſten. de Meſuag. ſu- 
pradict. fic ut præfertur poſſeſſionat. reverſione inde eidem Saræ 
in forma præd. ſpectan.) ignem ſuum in Meſuagio præd. tam negli- 
gent. & improvide cuſtodivit quod ratione inde Meſuagium ill. 
adtunc combuſt. fuit & totalit. ruinat. exiſtit unde eadem Sara di- 
cit quod deteriorat. eſt & dampnum habet ad Valenciam quingent. 
librarum Et inde producit ſectam &c. | 

Et modo ad hunc diem ſcilt. diem Jovis prox. poſt Octabas Sancti 
Hillarii iſto eodem termino uſque quem diem præd. Johannes 
habuit licenciam ad billam pred. interloquendi & tunc ad reſpon- 
dend &c. coram Domino Rege apud Weſtm. venit tam præd. 
Sara per Attorn. ſuum præd. quam præd. Johannes per Samuelem 
Brewſter Attorn. ſuum Et idem Johannes Dowling defendit vim 
& injur. quando &c. Et dicit quod ipſe non eſt inde culpabilis Et 
de hoc pon. ſe ſuper patriam Et prædicta Sara ſimiliter &c. Ideo 
ven. inde jur. coram Domino Rege apud Weſtm. die Mercur. 
prox. poſt Octabas Purification. beatæ Mariæ Et qui nec & c. ad 
recogn. & c. quia tam &c. Idem dies dat. eſt partibus prædictis 
ibidem &c. £ | 


te. <del — 


Placita coram Domino Rege apud Weſtm. de ter- 
mino Sandlæ Trinitatis Anno Regni Domini 
Milli. tertii nunc Regis Anglia Cc. nono. 
Rotulo 3 39. 


Turbervil verſus Stamp. Vide fo. 13. 


ult. præterit. coram Domino Rege apud 

Weſtm. ven. Thomas Turbervile jun. Ar. per 

5 > Edvardum Lawrence Attorn. ſuum & pro- 

tulit in Cur. dicti Domini Regis tune ibidem quandam billam 
ſuam verſus Johannem Stampe Gen. in Cuſtod. Mar* &c. de pla- 
cito tranſgr. ſuper caſum Et ſunt pleg. de proſequend. ſcilicet Jo- 
hannes Doe & Richardus Roe quæ quidem billa fequitur in hæc 
verba if. Dorſet ſſ. Thomas Turbervile jun. Ar. queritur * Jo- 
a 8 _ nne 


Dorſet, il. M Emorandum, Quod als. ſcilicet termino Paſchæ 
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hanne Stampe Gen in Cuſtod. Mar. Mareſc. Domini Regis coram 
ipſo Rege exiſten. pro eo videlicet quod cum ſecundum legem & 
conſuetud. hujus Regni Angl. hactenus uſitat. & approbat. quilibet 
homo ejuſdem Regni ignem ſuum die & nocte ſalvo & ſecure cu- 
ſtodire teneatur ne pro detectu debit. Cuſtod. ignis hujuſmodi 
dampnum aliquod alicui de eodem Regno even: ullo modo Cumq; 
pred. Thomas ſexto die Aprilis Anno Regni Domini Gulielmi ter- 
tii nunc Regis Angl' &c. nono poſſeſſionat. fuit de quodam clau- 
ſo bruerz jacen. & exiſten. in Paroch. de Stoke in Com. præd. 
Cumque etiam præd. Johannes die & anno ſupradictis ſimiliter poſ- 
ſeſſionat. fuit de quodam al. clauſo brueræ prox. adjungen. præd. 
clauſo brueræ ipſius Thomz in Paroch. & Com. præd. præd. ſo- 
hannes die anno & loco ſupradictis tam negligenter & imptovide 
cuſtodivit ignem ſuum in pred. clauſo brueræ ipſius Johannis 
præd. quod pro defectu debit. cuſtod. ignis præd. bruera & Jampna 
Anglice, Heath and Furxes, ipſius Thomæ ad valenc. quadragint. 
librarum in præd. clauſo brueræ ipſius Thomæ tunc creſcen. & ex- 
iſten. combuſt. fuer. ad grave dampnum ipſius Thomæ & contra 


Declaration 
upon the Cu- 
ſtom of the 
Realm for 
negligent 
keeping a Fire 
in the Defen- 
dant's Cloſe, 
whereby the 

efendant's 
Corn was 
burnt. 


conſuetud. præd. unde dicit quod deteriorat. eſt & dampnum ha- | 


bet ad valenc. quadragint. librar' Et inde producit ſectam &c. 
Et modo ad hunc diem ſecilt. diem Veneris prox. poſt craſtinum 
Sanz Trin. iſto eodem termino uſque quem diem præd. Johannes 
habuit licenc. ad billam præd. interloquend. & tunc ad reſpondend 
&c. coram Domino Rege apud Weſtm. ven. ram præd. Thomas 
per Attorn. ſuum præd. quam præd. Johannes per Samuel. Brew- 
ſter Attorn. ſuum Et idem Johannes defend. vim & injur. quando 
&c. & dicit quod ipſe non eſt inde culpabilis & de hoc ponit ſe 
ſuper patriam & præd. Thomas ſimiliter &c. Ideo ven. inde Jur. 
coram Domino Rege apud Weſtm. die prox. poſt 
Et qui nec &c. ad recogn' &c. quia tam &c. idem dies dat. eſt 
partibus præd. ibidem &c. Poſtea continuat. inde proceſſ. inter 
partes præd. de placito præd. per jurat. poſit. inde inter eas in re- 
ſpect. coram Domino Rege apud Weſtm. uſq; diem Sabbari prox. 
Poſt tres ſeptiman. Sancti Michaelis Niſi juſtic. Domini Regis ad 
Aſſiſas in Com. Dorf. capiend. aſſign. prius die Jovis viceſimo ſe- 
cundo die julii apud Dorcheſter in Com. præd. per formam ſtatut' 
Ke. ven. pro defectu Jur' &c. Ad quem diem coram Domino Rege 
apud Weſtmonaſterium ven. præd. Thomas Turbervile jun. per 
Attorn. ſuum præd. & præfat. Juſtic. coram quibus &c. miſer. 
hic record. ſuum coram eis habitum in hc verba ſſ. Poſtea die & 
loco infracontent. coram Edvardo Ward Mil. Capital. Baron. 
Scaccarii Domini Regis & Thoma Rokeby Mil. un. juſtic. Domini 
Regis ad placita coram ipſo Rege tenend. aſſign. juſtic. ejuſdem 
Domini Regis ad Aſſiſas in Com. Dorſ. capiend. aſſign. per for- 
mam ſtatut' &c. ven. infranominat. Thomas Turbervile junior 
Armig. per Attorn. ſuum infracontent. & infraſcript. Johannes 


Stampe Gen. licet ſolempniter exact. non ven. ſed defalt fec. Ideo 
jurat. 


Non cul, and 
Iſſue. 


Fenire awards 


ed. 
Niſi prius. 


poſtea and 
erdict. 


Defends: t's 
Default. 
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jurat. unde fit mentio capiatur verſus eum per defalt Et jur. juratæ 
ill. exact. quidam eorum videlicet Thomas Notting, Henricus Kel- 
loway, Richardus Hombourne, Johannes Ford, David Haward, 
Marcus Dowland, Henricus Humber, Jacobus Squibb, Robertus 
Woolfrays, vener. & in jur. ill. jurat. exiſtunt Et quia reſid. jur. 
ejuſdem juratz non comperuer. Ideo al. de circumſtantibus per Vic. 
Com. præd. ad hoc elect. ad requiſition. præd. Thomæ Turbervile 


ac per mandat. juſtic. præd. de novo apponuntur Quorum no- 


mina in panello infraſcript. affilantur ſecundum formam ſtatut. in 
hujuſmodi caſu nuper edit. & provil. Ac jur. de novo appoſit. 
videlicet Johannes Warren, Willielmus Buſſel & Nathaniel 
Payne, exact. ſimiliter vener. qui ad veritatem de infracontent. 
ſimul cum al. jur. præd. prius ad hoc impannellat. & jurat. dicend. 
elect. triat. & jurat. dicunt ſuper ſacramentum ſuum quod præd. 
Johannes Stampe eſt culpabilis de præmiſſis infraſcript. interius ei 
impoſit. prout præd. Thomas Turbervile interius inde verſus eum 
queritur & aſſidunt dampna ipſius Thomæ occaſione infraſcripe. 
ultra mĩiſ. & cuſtag. ſua per ipſum circa ſectam ſuam in hac parte 


appoſit. ad octodecim libr. & pro mifis & cuſtag. ill. ad quadra- 


gint. ſolid. Ideo conſider. eſt quod præd. Thomas Turbervile re. 
cuperet verſus præfat. Johannem Stampe dampna ſua præd. per 
jur. prædict. in forma præd. aſſeſs. necnon undecim libras pro 
miſis & cuſtag, ſuis eidem Thomæ Turbervile per Cur. dicti Domi- 


ni Regis nunc hic ex aſſenſu ſuo de incremento adjudicat. quæ 


quidem dampna in tot. ſe attingunt ad trigint. unam libras Et 
præd. Johannes in Miſericordia &c. 
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Placita coram Domino Rege apud Weſtm. de 
termino Sanile Trinitatis Anno. Regni Domini 
Wilhelm: tertii nunc Regis Ang! &c. decimo. 
Rotulo 162. 3 


Robins verſas Robins. Vide fo. 15. 


Cornub fl. Emorandum, Quod als. ſeilt. termino Paſchæ 
| ultimo præterito coram Domino Rege apud 
Weſtm. venit. Stephanus Robyns gen. per 
Ed vardum Hoblyn Attorn. ſuum Et pro- 
tulit in Cur. dicti Domini Regis tunc ibidem quandam billam 
ſuam verſus Johannem Robyns gen. in Cuſtod. Mar' &c. de placi- 
to debiti Et ſunt pleg. de 8 ſcilt. Johannes Doe & Ri- 
chardus Roe Quz quidem billa ſequitur in hxc verba fl. Cornub. 
ff. Stephanus Robyns gen. queritur de Johanne Robyns gen. in 
Cuſtod. Mar. Mareſc. Domini Regis coram ipſo Rege exiſten. pro Caſe for ar- 
eo videlt. quod cum præd. Johannes nunquam habuiſſet aliquam — = why] 
legalem cauſam adtionis verſus eundem Stephanum ita quod per p/ocef and 
legem hujus Regni Ang]. corpus ipſius Stephani proinde capi & in holding him 
priſona quouſque idem Stephanus ſufficien. manucaptores ad re- ©? Po berg 
ſpondend. eidem Johanni in eadem cauſa inveniret detineri de- quired by 
beret præd. tamen Johannes præmiſſa ſatis ſcien. ſed machinan. & Law, after 
malitioſe intenden. ipſum Stephanum in hac parte minus rite præ- nd * 
gravare opprimere & dampnificare & credentiam & reputation. pearance. 
ſuas quantum in ipſo fuit pejorare & detrahere idem Johannes vi- 
ceſimo octavo die Mali Anno Regni Domini Willielmi tertii nunc 
Regis Angliæ &c. nono apud Bodmyn in Com. præd. eundem 
Stephanum prætextu & colore cujuſdam medii proceſſus in lege 
arreſtari cauſavit ac licet ipſe præd. Stephanus ſemper parat. fuit 
ad comparend. ſuper tali proceſſu ad diem retorn. inde ad re- 
ſpond. eidem Johanni juxta exigenciam ejuſdem proceſſus dictus 
tamen Johannes eundem Stephanum die & anno ſupradict. apud 
Bodmyn præd. impriſonari & ibidem in Priſona per ſpacium ſex 
Menſium pro eo tantum quod ptæd. Stephanus ſufficien. manucap- 
tor. ad reſpondend. eidem Johanni fuper proceſſ. præd. invenire 
non potuiſſet detiveri malitioſe procuravit & canſavit per quod præd. 
Stephan. grandes denar. ſum. pro ſuſtentation. fua. in prifona præd. 
expendere.coa@. fuit Ac negoc. ipſius Stephani neceſſar. per rempus 
ill. infecta remanſerunt ac idem Stephanus in modo ſuo vivendi 
Vol. II. — mag - 
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magnopere deteriorat. fuit in magnam animi ſui perturbation. & 
famæ & credentiæ ſuarum læſionem manifeſtam Unde præd. Ste- 
phanus dicit quod ipſe deterioratus eſt & dampnum habet ad 
valenciam centum & quinquagint. librarum Et inde producit 
ſectam &c. 

Et modo ad hunc diem ſcilt. diem Veneris prox. poſt craſtinum 
Sanctæ Trinitatis iſto eodem termino uſque quem diem præd. Ste- 
phanus habuit licenciam ad billam præd. interloquendi & tunc ad 
reſpondend &c. coram Domino Rege apud Weltm. ven. tam 
pred. Stephanus per Attorn. ſuum præd. quam præd. Johannes per 

oſephum Sherwood Attorn. ſuum & præd. Johannes defend. vim 
& injur. quando &c. & dicit quod ipſe non eſt inde culpabil. & 
de hoc pon. ſe ſuper Patriam Et præd. Stephanus inde fimiliter 
Ideo ven. inde jur. coram Domino Rege apud Weſtm. die Mercur. 
prox. poſt tres ſeptimanas Sanctæ Trinitatis Et qui nec &c. ad 

n &c. quia tam &c. Idem dies datus eſt partibus prædictis 
ibidem &c. 


— — 3 — _— 


Placita coram Domino Rege apud Weſtm. de 
termino Sandi Hillarii Anno Regni Domini 
Willielmi tertii nunc Regis Ang! &c. nono. 

Rotulo 437. / 


Iveſon verſus Moore. Vide fo. 15. 
Eborr. \l. Emorandum, Quod als. ſcilt. termino Sandi 
Michaelis ultimo præterito coram Domino 
Rege apud Weſtm. ven. Henricus Iveſon per 
Edmundum Barker Attorn. ſuum Et protu- 


lit in Cur. dicti Domini Regis tunc ibidem quandam billam 
ſuam verſus Johannem Moore Armigerum & Rutham uxorem ejus 
Samuelem Bright, Jeremiam Lobley, Henricum Smith & Petrum 
Blakey in Cuſtod. Mar' &c. de placito tranſgr. ſuper caſum Et 
ſunt pleg. de c rar ſcilt. Johannes Doe & Richardus Roe 
Quz quidem billa ſequitur in hac verba ſſ. Eborr. ff. Henricus 
Iveſon queritur de Johanne Moore Ar. & Rutha Ux, ejus Samuel. 

2 | Wright, 
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Wright, Jeremia Lobley, Henrico Smith & Petro Blakey in Cu- Declaration 


ſtod. Mar. Mareſc. Domini Regis coram iplo Rege exiſten. pro eo {<ting _ 
videlicet quod cum præd. Henricus Iveſon decimo quarto die Maii poiſ.6'd of a - 
Anno Regni Domini Willielmi tertii nunc Regis Angl' &c. nono se, Term 
& diu antea & ſemper poſtea hucuſque poſſeſſionat. fuit & adhuc Colliery ad- 
poſſeſſionat. exiſtit pro quodam termino Annorum adtunc & ad- joining to the 
huc ventur. & inexpirat. de & in quadam carbonaria (Anglice, Hi 
Colliery) & miner. carbon. exiſten. ſubter ſolum & terram & in 
viſceribus cujuſdam clauſi five parcel]. terræ ſcituat. & jacen. in 

Paroch. de Whitkirke alias Whitchurch in Com. prad. vocat. 

Mbit lire als. Whitchurch-fields & prope adjacen. communi altz 

viz * 2 in Paroch. præd. ducent. ex boreal. parte a villa de 
Witherby in Com. præd. in per & trans quandam moram ibidem 

vocat. Vinmore & abinde in per & trans quandam venellam ibidem 

vocat. Anliſbam- Lane & abinde in per & trans villam de Whitkirke 

als. Whitchurch præd. & fic retrorſum necnon de & in quadam 

al. carbonar. & miner. carbonar. exiſten. ſubter ſolum & ter- 

ram & in viſceribus cujuſdem clauſi moræ five parcell. terræ in Pa- 

roch. præd. vocat. Halton Moore ſcituat. & jacen. & ſimiliter prope 

adjacen. communi altæ viz Regiæ præd. ducent. ex boreal. parte 

a villa de Wetherby prad. in per & trans præd. Moram Win- 

more & abinde in per & trans venellam præd. vocat. Anliſb in- Lane 

& abinde in per & trans villam de Halton in Com. præd. & ſic 
retrorſum in per & trans quam quidem venellam vocat. Arli/haw- 

Lane Carbones è miner. præd. acquiſit. & effoſſi a clauſis præd. ad 

loca vicina & circumjacent. carriar. & conveyar. pro re nata ſo- 

lit. fuer. & intendebantur Cumque etiam eodem decimo quarto 4 
die Maii præd. Henricus Iveſon magnam quantitat. videlt. ducent. t Quin. 
carectat. carbon. e miner. præd. effoſ. in clauſis præd. ſeperal. cities of Coals 
venditioni expon. parat. habuit prædicti Johannes, Rutha, Samuel. 592.re24y 
Jeremia, Henricus Smith & Petrus præmiſſorum non ignari ſed ; 
machinan. & fraudulent. & malitioſe intenden. eundem Henricum 

Iveſon de uſu & beneficio carbonar. ſuarum præd. impedire deci- 

pere & defraudare & emptor. carbon. extra carbonar. præd. effoſ. è 

carbonar. præd. alienar. & ſeducere ipſoſque ad carbonar. præd. 

Johannis Moore prope adjacent. in Paroch. præd. appropriar. & gut the De- 
procurare poſtea ſcilt. præd. decimo quarto die Maii Anno Regni fendants ma- 
dicti Domini Regis nunc nono ſupradicto quatuor carectat. mag- liciouſly in- 
nor. lapidum & unam radicem magni Fraxini in via præd. in ve- fader Buy. 
nella præd. apud Paroch. præd. poſuer. & locaver. & lapides & ra- ers, ſtop'd up 
dicem Fraxini præd. ibidem remanere per ſpacium unius Menſis e Way. 
permiſerunt & continuaverunt per quæ quidem lapides & radi- 

cem Fraxini przd. via pred. in per & trans venellam præd. in 

tant. obſtupat. & obſtruct. fuit quod carucæ & carriagia pro car- 

riation. & aſportation. carbon. è carbonar. & miner. præd. ac- 


quiſit. & effoſ. in per & trans viam præd. per venellam præd. 
| tranſir. 
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Whereby the tranſir. non potuer. per quod idem Henr. Iveſon beneficium com- 


P Rintiff loſt 


the Sale of his modum & advantagium carbonar. ſuarum præd. per totum tem- 
Cos. pus pred. totaliter perdidit & amiſit & carbon. è carbonar. præd. 
| acquiſit. pro defectu emptor. ex cauſa præd. fic impedit. & obſtrut 
magnopere deteriorat. & deptetiat. devener. ad dampnum jpſius 

: Henrici quinquaginta librarum Et inde producit ſectam &c. 
Impatlancte. Et modo ad hunc diem ſcilicet diem lunz prox. poſt Octabas 
X Sancti Hillarii iſto eodem termino uſque quem diem præd. Johan- 
nes Moore & Rutha Ux. ejus Samuel. Jeremia, Henricus Smith 
& Petrus habuerunt licentiam ad billam præd. interloquendi & 
tune ad reſpondend* &c. coram Domino Rege apud Weſtm. ven. 
tam præd. Henricus Iveſon per Attorn. ſuum pred. quam præd. 
Johannes Moore & Rutha Ux. ejus Samuel, Jeremia, Henricus 
Smith & Petrus per Michaelem Johnſon Attorn. ſuum Et idem 
Johannes Moore & Rutha Samuel, Jeremia, Henricus Smith & 
Petrus defend. vim & injur. quando &c. Et dic. quod ipfi in 
Nincul. plead · nullo Tunt culpabiles de præmiſſis ſuperius eis impoſit. modo 
* & forma prout præd. Henricus Iveſon ſuperius queritur Et de 
hoc pon. ſe ſuper patriam Et præd. Henricus Iveſon fimiliter 
&c. Ideo ven. inde jur. coram Domitzo Rege apud Weſtm. die 
 Sabbati pw poſt Octabas Purification. beatz Mariæ Virginis Et 
qui nec Sc. ad recogn &c. Quia tam &c. Idem dies dat, eſt 

partibus prædictis ibidem &. Ky OR 
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Placita coram Domino Rege apud Weſtm. de 
termino Sancti Michaelis Anno Regni Domini 
Willielmi tertii nunc Regis Angliæ &c. derimo. 
Rotulo 52 5. 


Butcher verſus Andrews. Vide fo. 23. 


Efex, il; Emorandum, Quod als. ſcilt. termino Paſch# 
ultimo præterito coram Domino Rege apud 
Weſtm. ven. Thomas Butcher per Radulphum 
Cole Attorn. ſuum Et protulit in Cur, 
dicti Domini Regis tunc ibidem quandam billam ſuam verſus Ja- 
cobum Andrews in Cuſtod. Mar“ &c. de placito tranſgr. ſuper 
caſum Et ſunt pleg. de proſequend. ſcilicet Johannes Doe & Ri- 
chardus Roe Quæ quidem billa ſequitur in hæc verba ſcilicet 
Eſſex ſſ. Thomas Butcher queritur de Jacobo Andrews in Cuſtod. Declares in 
Mar. Mareſc. Domini Regis coram ipſo Rege exiſten. pro eo vide- confiderarion 
licet quod cum præd. Jacobus primo die Auguſti Anno Regni Do- jend che De. 
mini Willielmi tertii nunc Regis Angliz &c, octavo apud Geſting- fendant'sSon, 
thorpe in Com. præd. in conſideration. quod idem Thomas But- . $97 net , 
cher ad ſpecial. inſtanc. & requiſition. ipſius Jacobi mutuo daret & or truſt * 
accommodaret cuidam Georgio Andrews filio ipſius Jacobi An- 1 
drews aliquam vel aliquas denar. ſummas & venderet & delibe- — 
raret eidem Georgio tal. bon. mercimon. & merchandiz. qual. ipſe 
idem Georgius careret & requireret & fiduciaret, Anglice Would 
Truſt, eidem Georgio pro eiſdem ita quod præd. denar. ſummæ fic ut 
præfertur fore accommodand. & valor. præd. bonorum mercimon. 
& merchandiz. eidem Georgio Andrews per præd. Thomam But- 
cher deliberand. & vendend. in toto non excederent ſummam 
quinque librarum legalis monetæ Angliæ ſuper ſe Aſſumpſit & 
eidem Thomæ Butcher adtunc & ibidem fidelit. promiſit. quod 
ipſe præd. Jacobus non ſolum omnes tal. denar. ſummas ſic per ip- 
ſum Thomam Butcher eidem Georgio Andrews mutuo dand. & ac- 
commodand. verum etiam omnes tal. denar. ſummas quant. bon. 
mercimon. & merchandiz. præd. tempore vendition. & delibera- 
tion. eorundem rationabilit. valerent eidem Thomæ Butcher cum 
inde poſtea requiſit. eſſet bene & fidelit. ſolvere & contentare vel- 
let Et idem Thomas Butcher in facto dicit quod ipſe idem Tho- Averment. 
mas Butcher poſtea ſcilt. eodem primo die Auguſti Anno oftavo 
ſupradicto apud Geſtingthorpe præd. in Com. præd. ad præd. ſpe- 
1 4 Y y _ cial, 
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cial. inſtanc. ipſius Jacobi mutuo dedit & accommodavit eidem 
Georgio Andrews ſummam trigint. ſolid. legalis monet. Ang]. ac 
eiſdem die Anno & loco ultim. ſupradict. ad præd. ſpecial. in- 
ſtanc. & requiſition. ipſius Jacobi vendidit & deliberavit eidem 
Georgio Andrews diverſa bon. mercimon. & merchandiz. & fidu- 
ciavit præd. Georgio pro eiſdem Quodque bon. mercimon. & 
merchandiz. przd; tempore vendition. & deliberation. eorundem 
rationabiliter valebant ſummam trium librarum & decem ſolido- 
rum ſimilis legalis monetæ Angliæ videlicet apud Geſtingthorpe 
præd. in Com. præd. Unde præd. Jacobus poſtea ſcilicet eodem 

primo die Auguſti Anno octavo ſupradicto apud Geſtingthorpe 

præd. in Com. pred. notitiam per eundem Thomam Butcher ad- 

Ide. Au. tune & ibidem habuit Cumque etiam præd. Jacobus poſtea ſcili- 

for 57 lent cet eodem primo die Auguſti Anno octavo ſupradicto apud Ge- 

1 ſtingthorpe præd. in Com. præd. indebitat. fuiſſet eidem Thomz 

queſt. Butcher in quinque libris fimilis legalis monet. Angl. pro tant. de- 

nar. ſumma ipſius Thome Butcher per præfat. Thomam Butcher 

ad ſimiles ſpecial. inſtanc. & requiſition. ipſius Jacobi eidem Geor- 

vio Andrews ante tempus illud mutuo dat. & accommodat. ac- 

etiam indebitat. fuit eidem Thomæ Butcher in al. quinque libris 

ſimilis legalis monetæ Angliz pro diverſis bon. mercimon. & mer- 

chandiz. per præfat. Thomam Butcher eidem Georgio Andrews ad 

ſimiles ſpecial. inſtanc. & requiſition. ipſius Jacobi ante tempus il- 

lud vendit. & deliberat. ipſoque Jacobo eidem Thomæ Butcher 

fic inde indebitat. exiſten. ipſe præd. Jacobus in conſideration. 

inde poſtea ſcilicet eodem primo die Anguſti Anno octavo ſupra- 

dicto apud Geſtingthorpe præd. in Com. præd. ſuper ſe Aſſumpſit 

& eidem Thomæ Butcher adtunc & ibidem ſimiliter fideliter pro- 

miſit quod ipſe præd. Jacobus præd. ſeparal. ſummas quinque libr. 

& quinque librar. ult. mentionat. eidem Thomæ Butcher cum inde 

poſtea requiſit. eſſet bene & fidelit. ſolvere & contentare vellet 

Md. uns Cumque etiam præd. Jacobus poſtea ſcilicet eodem primo die Au- 

3 guſti Anno octavo fupradicto apud Geſtingthorpe præd. in Com. 

præd. indebitat. faiffer eidem Thomæ Pntcher in al. quinque libris 

ſimilis legalis monet. Angliæ pro tant. denar. ſummis ipſius 

Thomæ Butcher per præfat. Thomam Butcher ad ſimiles ſpecial. 

inſtanc. & requiſition. ipſius Jacobi pro eodem Jacobo ante tempus 

11. erogat. & extrapoſit. ipſoque Jacobo eidem Thomæ Butcher 

N fic inde indebitat. exiſten. ipſe præd. Jacobus in conſideration. 
4 inde poſtea ſcilicer eiſdem die & anno ult. ſupradict. apud Geſting- 
1 thorpe præd. in Com. præd. ſuper ſe Aſſumpſit ac eidem IThomæ 
Butcher adtunc & ibidem ſimiliter fideliter promiſit quod ipſe 
| præq. Jacobus præd. quinque libr. ult. mentionat. eidem Thomæ 
h Butcher cum inde poſtea requiſit. eſſet bene & fideliter folvere & 
contentare vellet Præd. tamen Jacobus feparal. promiſſion. & aſ- 
ſumption. ſuas præd. in forma pred. fact. minime curans Sed 
machinans & fraudufenter intendens enndem Thomam MM 
2 callide 
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callide & ſubdole decipere & defraudare præd. ſeperal. denar. ſum- 
mas ſen aliquam inde denar. eidem Thomæ Butcher nondum ſol- 
vit nec ei pro eiſdem hucuſque aliqualiter contentavit (licet ad 
hoc faciend. idem Jacobus poſtea ſcilicet ſecundo die Auguſti 
Anno octavo ſupradicto apud Geſtingthorpe præd. in Com. præd. 
per eundem Thomam Butcher requiſit. fuiſſet) Sed ill. ei hucuſque 
ſolvere ſeu aliqualit. pro eiſdem contentare omnino recuſavit & 
adhuc recuſat ad dampnum ipfius Thomæ Butcher trigint. librarum 
Et inde producit ſectam &c. Tv: 
Et modo ad hunc diem ſcilicet diem lun prox. poſt tres ſepti- 
man. Sancti Michaelis iſto eodem termino uſque quem diem præd. 
Jacobus habuit licence. ad billam pred. interloquend. & tune ad 
reſpondend' &c. coram Domino Rege apud Weſtm. ven. tam 
2 Thomas per Attorn. ſuum præd. quam præd. Jacobus per Jo- 


annem Clarke Attorn. ſuum Et idem Jacobus defend. vim & Ne Anf 


injur. quando &. Et dicit quod ipſe non Aſſumpſit ſuper ſe modo 
& forma prout præd. Thomas ſuperius verſus eum queritur Et de 
hoc pon. ſe ſuper patriam Et præd. Thomas ſimiliter & c. Ideo 
ven. inde jur. coram Domino Rege apud Weſtm. die f 
prox. poſt Et qui nec &c. ad recogn &. quia 
tam &c, Idem dies dat. eſt partibus præd. ibidem &. 
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Placita coram Domina Regina apud Weſtin. de 
termino Sancti Hillarii Anno Regni Dominæ 
Anna nunc Regine Angl Cc. Primo. 
Rot. 435. 


Coggs verſus Bernard. Vide fo. 26. 


Middl. fl. Emorandum, Quod als. ſcilt termirio Sancti 
/LM.ichaelis ultimo præterito coram Domina 

Regina apud Weſtm. venit Johannes Coggs 

per Joſephum Sherwood Attorn. ſuum Et 

protulit in Cur. dictæ Dominæ Reginæ tunc ibidem quandam 
billam ſuam verſus Willielmum Barnard in Cuſtod. Mar &c. de 
placito tranſgr. ſuper caſuni Et ſunt pleg. de proſequend. . — 
> ohan- 
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Johannes Doe & Richardus Roe Quæ quidem billa ſequitur in 
hæc verba ſſ. Middl. ſſ. Johannes Coggs queritur de Willielmo 
Declaration Barnard in Cuſtod. Mar. Mareſc. Dominz Reginæ coram ipſa Re- 
upon Defen- gina exiſten. pro eo videlicet quod cum pred. Willielmus decimo 
_ — fete die Novembris Anno Regni Domini Willielmi tertii nuper Regis 
Hogſheads of Angliz &c. decimo tertio apud Paroch. Sancti Clementis Daco- 
Brandy out of rum in Com. Middleſex præd. aſſumpſiſſet ſalvo & ſecure elevare, 
— — pM Anglice to tale up, diverſos Cados, Anglice Carks, vini aduſti, 
chem in ano- Anglice Brandy, ipſius Johannis tunc in quodam cellar. ſcituat. in 
= quodam loco vocat. Brooks-Market in Paroch. Sanctæ Andreæ Hol- 
borne in Com. præd. exiſten. Et aſſumpſiſſet ſuper ſe ſalvo & ſe- 
cure eoſdem deponere in quodam al. cellar. ſcituat. in quodam al. 
loco vocat. Mater- ſtreet in Paroch. Sancti Clementis Dacorum in 
Com. præd. Idem Willielmus ſervientes & Agentes ſui poſtea 
ſcilt. eiſdem die & anno apud Paroch. Sancti Clementis Dacorum 
præd. Cados vini aduſti præd. tam negligent. & improvide tracta- 
verunt in deponendo eos in cellar. ult. mentionat. quod pro de- 
fectu bonæ curæ præd. Willielmi ſervient. & agent. ſuorum unus 
eorundem cadorum vini aduſti adtunc & ibidem confract. fuit Et 
magna quantitas ſcilicet Centum & quinquagint. lagenæ vini 
aduſti in eodem cado ea occaſione in terram diffuſa & ſpoliat. 
fuit Cumque etiam præd. Willielmus poſtea ſcilicet eodem de- 
cimo die Novembris Anno decimo tertio ſupradicto apud Paroch. 
Sancti Clementis Dacorum præd. in Com. Middleſex pred. Aſ- 
ſumpſiſſet ſalvo & ſecure elevare, Anglice 10 tale up, diverſos al. 
Cados, Anglice Casks, vini aduſti, Anglice Brandy, ipſius Johan- 
nis tunc in quodam al. cellar. ſcituat. in quodam loco vocat. 
Brooks- Market in Paroch. Sancti Andrez Holborne in Com. præd. 
exiſten Et cados ill. ibidem carro imponere cuidam al. cellar. 
ſcituat. in quodam al. loco vocat. Vater. ſtreet in Paroch. Sancti 
Clementis Dacorum in Com. præd. fore ved. & eoſdem cados ad 
cellar: ult. præd. ſcituat. in Water: ſtreet ult. præd. fic ut præfer- 
tur vect. & carro præd. ſalvo & ſecure ibidem demittere & in cel- 
lar. ult. præd. deponere idem Willielmus ſervientes & agentes ſui 
poſtea ſcilicet eiſdem die & anno ſupradict. apud Paroch. Sancti 
Clement Dacorum præd. cados vini aduſti ult. præd. tam negli- 
gent. & improvide tractaverunt in deponendo eos in cellar, ult. 
mentionat. quod pro defectu bonæ curæ præd. Willielmi ſervient. 
& agent. ſuorum unus eorundem cadorum vini aduſti ult. men- 
tionat. adtunc & ibidem confract. fuit Et magna quantitas ſcilicet 
Centum & quinquagint. lagenæ vini aduſti ult. præd. in eodem 
cado ult. mentionat. exiſten. ea occaſione adtunc & ibidem in ter- 
ram diffuſa & ſpoliat. fuit Unde præd. Johannes dicit quod ipſe 
deteriorat. eſt Et dampnum habet ad valenciam Centum librarum 
Et inde producit ſectam &c. | | 
Et modo ad hunc diem ſcilicet diem Sabbati prox. poſt Octab. 
Sancti Hillarii iſto eodem termino Uſque quem diem præd. Wil- 
4 lielmus 
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lielmus Barnard habuit licentiam ad billam præd. interloquend. & 

tune ad reſpondend' &c. coram Domina Regina apud Weſtm. 
venit tam præd. Johannes Coggs per Attorn. ſuum præd. quam 
prxd. Willielmus Barnard per Willielmum Collier Attorn. ſuum 

Et idem Willielmus Barnard defend. vim & injur. quando &c. 

Et dicit quod ipſe non eſt inde culpabilis Et de hoc pon. ſe ſu- Mn ar 
per patriam Et præd. Johannes Coggs ſimiliter &. Ideo ven. 

inde jur. coram Domina Regina apud Weſtm. die lunz prox. poſt 
craſtinum Purification. beatæ Mariæ Et qui nec &c. ad recogn' Hure awars- 
&c. quia tam &c. Idem dies dat. eſt partibus prædictis ibidem &c. ed. 
Poſtea continuat. inde proceſſ. inter partes præd. de placito præd. 
per jur. poſit. inde inter eas in reſpectum coram Domina Re- 
gina apud Weſtm. uſque diem Jovis prox. poſt Octab. Purification. 
beatz Mariæ extunc prox. ſequen. Niſi dilectus & fidel. Dominæ 
Reginæ Johannes Holt Mil. Capital. Juſtic. Dominæ Reginæ ad 
placita in Cur. ipſius Dominæ Reginæ coram ipſa Regina tenend. 
aſſign. prius die Mercur. prox. poſt Octab. Purification. beatæ Mariæ 
apud Weſtm. præd. in Com. Middleſex præd. in magna Aula pla- 
citorum ibidem per formam ſtatut' 8c. ven. pro defectu jur* &c. 
Ad quem diem coram Domina Regina apud Weſtm. ven. præd. 
Johannes Coggs per Attorn. ſuum præd. Et præd. Capital. Ju- 
ſtic. Dominæ Reginæ coram quo &c. miſit hie recordum ſuum co- 
ram eo habitum in hxc verba Poſtea die & loco infracontent. Pee retura- 
coram Johanne Holt Mil. Capital. Juſtic. infraſcript. aſſociat. ſibi ed. 
Johanne Ince Gen. per formam ſtatut* &c. ven. tam infranomi- 
nat, Johannes Coggs quam infranominat. Willielmus Barnard 
per Attorn. ſuos infracontent' Et jur. juratæ ill. exact. ſimiliter ven. 
qui ad veritatem de infracontent. dicend. electi triat. & jurat. di- 
cunt ſuper ſacramentum ſuum quod præd. Willielmus Barnard eſt 
culpabil. de præmiſſis interius ſibi impoſit. modo & forma prout 
præd. Johannes Coggs interius inde verſus eum queritar Et aſſi- 
dunt dampna ipſius Johannis Coggs occaſione inde ultra miſ. & 
cuſtag. ſua per ipſum circa ſectam ſuam in hac parte appoſit. ad 
decem libr. & pro miſ. & cuſtag. ill. ad vigint. ſolid. Ideo confi- Judgment pro 
deratum eſt quod præd. Johannes Coggs recuperet verſus præfat.. 
Willielmum Barnard dampna præd. per jur. præd. in forma prad. 


aſſeſs. necnon viginti & un. libr. pro miſ. & cuſtag. ſuis præd. eidem 


Tohanoi Coggs per Cur. dictæ Dominz Reginæ nunc hic ex aſſen- 
ſa ſuo de incremento adjudicat' Quæ quidem dampna in toto ſe 
attingunt ad trigint. & duas libras Et præd. Willielmus Barnard 


in Miſericordia &c. 


Vol. II. Tz Placita 
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Caſe againſt 


Placita coram Domino Rege apud Weſtm. de ter. 
mino Sandlæ Trinitatis Amo Regni Domini 
Milli. tertii nunc Regis Angle &c. none. 


Harriſon verſus Cage. Vide: fo. 24. 


Cantabr, ſl. Emorandum, Quod als. ſeilicet termino Paſchæ 
Anno Regni Domini Gulielmi tertii nunc 

| Regis Angl' &c. nono coram Domino Rege 

. | apud Weſtm. ven. Henricus Harriſon Gen. 
per Michaelem Johnſon Attorn, ſuum & protulit in Cur. dicti 
Domini Regis tunc ibidem quandam billam ſuam verſus Adlard. 
Cage Gen. & Elizabetham Ux. ejus in Cuſtod. Mar” &c. de pla- 
cito tranſgr. ſuper caſum Et ſunt pleg. de proſequend. ſcilicet Jo- 
hannes Doe & Richardus Roe Qnz quidem billa ſequitur in hæc 


verba iſ. Cantabr. ſſ. Henricus Harriſon Gen. queritur de Adlard. 


Husband and Cage Gen. & Elizabetha Us, ejus in Cuſtod. Mar. Mareſc. Do- 


Promiſe of 


Wife upon a mini 25 coram er Rege exiſten. pro eo videlicet quod cum 


Marriage by 
her whilſt 
ſole. 


præd. Elizabetha dum ipſa ſola fuit ſcilicet primo die Aprilis 
Anno Regni Domini Willielmi tertii nunc Regis Ang &c. octavo 
apud Borough green in Com. præd. (in conſideration. quod idem 
Henricus tunc & adhuc cœlebs & minime maritat. exiſten. ad ſ 


cial. inſtanc. & requiſition. ipſius Elizabethæ adtunc & ibidem 


agreaſſet cum eadem Elizabetha ac ſuper ſe aſſumpſiſſet & eidem 
Elizabethz fideliter promiſiſſet quod ipſe idem Henricus duceret in 
uxorem ſuam eandem Eljzabetham) ſuper ſe aſſumpſit & eidem 
Henrico adtunc & ibidem fidelit. promiſit quod ipſa dicta Elizabe- 


tha caperet in virum ſuum ipſum Henricum ac licet idem Henricus 


Breach 


promiſlion. & aſſumption. pred. Elizabethæ præd. fidem adhiben, 
matrimon. cum aliqua alia Muliere contrahere penitus recuſavit & 
adhuc celebs & minime maritat, exiſtit ac ſemper a tempor. confe- 
(lon. promiſſion. & aſſumption. pred. (dum eadem Elizaberha fuit 
ſola) parat. fuit & ſæpius obtulit eandem Elizabetham in uxorem 
ſuam legitime ducere videlicet apud Borough-green præd. in Com. 
præd. præd. tamen Elizabetha dum ipſa ſola fuit promiſſion. & 
aſſumption. ſuas præd. minime curan. ſed machinan. & fraudu- 
lent. intenden. ipſum Henricum in hac parte callide & ſubdole de- 
cipere & defraudare ipſum Henricum in virum ſuum non cepit 
(licet ad hoc faciend. præd. Elizabetha poſt promiſſion. & aſſump- 
tion. præd. fact. ſcilicet viceſimo nono die Aprilis Anno octavo 


1 ſu- 
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ſupradicto & ſæpius antea & poſtea apud Borough- green præd. in Requeſt and 
Com. præd. „ requiſit. fuiſſbe 00 | plum I 
rum ſuum capere omnino recuſavit ac poſtea ſeilieet primo die 
Octobris Anno octavo ſupradicto apud Borough- green præd. in 
Com. præd. cepit in virum ſuum præd. Adlardum contra pro- And marrs- 
miſſion. & aſſumption. ejuſdem Elizabethæ præd. Cumq; etiam ada 
præd. Elizabetha dum ipſa ſola fuit ſcilicet primo die Maii Anno 
octavo ſupradicto indebitat. fuiſſet eidem Henrico in trecentis libr. . An, 
legalis monet. Angl. pro denar. per ipſum Henricum ad ſpecial. in- for Mone, 
ſtanc. & requiſition. ipſtus Elizabethæ & pro eadem Elizabetha 8 — 
(dum ipſa ſola fuit) ante tempus illud ſolut. & erogat. ac pro de- her whilt 
nar. per ipſam Elizabetham dum ipſa ſola fuit de eodem Henrico ſole. 
ante tempus illud mutuat. & recept' Et fic inde indebitat. exiſten. 
cadem Elizabetha dum ipſa ſola fuit eiſdem die & anno ult. men- 
tionat. apud Borough -· green præd. in Com. præd. in Conſ. inde 
ſuper ſe aſſumpſit & eidem Henrico adtune & ibidem fidelit. pro- 
miſit quod ipſa dicta Elizabetha eaſdem trecen. libr. eidem Hen- 
rico bene & fideliter ſolvere & contentare vellet præd. tamen Eli- 
zabetha dum ipſa ſola fnit & præd. Adlard. & Elizabetha poſt deſ- Bleach. 

nſal. inter eos celebrat. promiſſion. & aſſumption. ipſius Eliza- 

thx pred. ult. mentionat. in forma præd. fact. minime curan. 
fed machinan. & fraudulent. intenden. ipſum Henricum in hac 
parte callide & ſubdole decipere & defraudare præd. trecen. 
libr. ſeu aliquam inde denar. eidem Henrico (licet ſæpius requiſit.) 
non ſolver. nec eorum alter ſolvit Sed ill. ei ſolvere ſeu pro eiſ- 
dem aliqualiter contentare omnino recuſaver. & adhuc recuſant 
Unde idem Henricus dicit quod ipfe deteriorat. eſt & dampnum 
habet ad valenc. trium mille librarum Et inde producit ſectam 
gc. | | | 

Et modo ad hunc diem ſcilt. diem Veneris prox. poſt craſtinum 
Sanctæ Trin. iſto eodem termino uſque quem diem præd. Adlard. & 
Elizabetha habuer. licenc. ad billam præd. interloquend. & tunc ad 
reſpondend' &. coram Domino Rege apud Weſtm. ven. tam 
præd. Henricus per Attorn. ſuum prædict. quam præd. Adlard. & 
Elizabetha per Richardum Edwards Attorn. ſuum Et idem Adlard. 
& Elizabetha defend. vim & injur. quando &c. & dicunt quod ½ une 
præd. Elizabetha non aſſumpſit ſuper ſe modo & forma prout præd. pleaded. 
Henricus ſuperius verſus eos queritur Et de hoc pon. ſe ſuper 
patriam & præd. Henricus ſimiliter &c. Ideo ven. inde Jur. co- 
ram Domino Rege apud Weſtm. die Mercur. prox. poſt tres ſepti- 
man. Sanctæ Trin Et qui nec &c. ad recogn' &c. quia tam &c. 
idem dies dat. eſt partibus præd. ibidem &c. Poſtea continuat. 
inde proceſſ. inter partes præd. de placito præd. per jurat. poſit. 
inde inter eas in reſpet. coram Domino Rege apud Weſtm. uſqʒ 
diem Lunæ prox. poſt tres ſeptiman. Sancti Michaelis ex tunc prox. 
ſequen. Niſi juſtic. Domini Regis ad Aſſiſas in Com. præd. capiend. 
aſſign, prius die Jovis undecimo die Auguſti apud Caſtrum cy 

tabr. 
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Defendant's 
Defeult 


Verdict pro 
Quer. 


Judgment. 


Writ of Error 


in the Exche- 
quer-Chem- 
ber. 


Error af- 
fign'd. 


tabr. in Com. prad. per formam ſtatur &c. ven. pro defectu Jur 
&c, Ad quem diem coram Domino Rege apud 'Weſtmonaſterium 
ven. præd. Henticus per Attorn.: ſuum pred. & præfat. Juſtic. 
coram quibus & c. miſer. hic record. ſuum coram eis habitum in 
hæc verba il. Poſtea die & loco infracontent. coram Edvardo 
Ward Mil. Capital. Baron. Scaccarii Domini Regis & Thoma 
Knight Ar. hac vice affociat. eidem Edvardo Ward & Thomæ 
Rokeby Mil. un. juſtic. dicti Domini Regis ad placita coram ipſo 
Rege tenend. aſſign. juſtic. ipſius Domini Regis ad Aſſiſas in Com. 
Cantabr. capiend. aſſign. per formam ſtatut' &c. præſentia præfat. 
Thomæ Rokeby non expectat. virtute brevis dicti Domini Regis de 
{fi non omnes ven. infranominat. Henricus Harriſon per Attorn. 
ſuum infracontent. & infraſcript. Adlard. Cage & Elizabetha Uxor 
ejus licet ſolempniter exact. non ven. ſed defalt. fecer. Ideo jurat. 
unde infra fit mentio capiatur verſus eos per defalt. ſuper quo jur. 
juratæ ill. exact. ſimiliter ven. qui ad veritat. de infracontent. di- 
cend. elect. triat. & jurat. dicunt ſuper ſacramentum ſuum quod 
præd. Elizabetha aſſumpſit ſuper ſe modo & forma prout præd. 
Henricus interius verſus præd. Adlard. & Elizabetham queritur & 
aſſidunt dampna ipſius Henrici occaſione non performation. pro- 
mĩſſion. & aſſumption. infraſpecificat. ultra miſ. & cuſtag. ſua per 
ipſum circa ſectam ſuam in hac parte appoſit. ad quadringent. libr. 
Et pro miſ. & cuſtag. ill. ad quadragint. ſolid. Ideo conſide- 
rat. eſt quod præd. Henricus Harriſon recuperet verſus præfat. Ad- 
lard. Cage & Elizabetham Ux. ejus dampna ſua præd. per jur. præd. 
in forma præd. afleſs. necnon ſexdecim libr. pro mifis & cuſtagiis 
ſuis præd. eidem Henrico per Cur. dicti Domini Regis nunc hic 
ex aſſenſu ſuo de incremento adjudicat. quæ "a dampn. in 
tot. ſe attingunt ad quadringent. & octodecim libr” Et pred. Ad- 
lard. & Elizabetha in Miſericordia &c. Paſtea ſcilicet die Sabbati 
viceſimo ſexto die Novembris Anno Regni Domini Willielmi ter- 
tii nunc Regis Angl' &c. decimo tranſcript. record. & proceſſ. 
præd. inter partes pred. de placito præd. cum omnibus ea tangen. 
prætextu cujuſdam brevis dicti Domini Regis de error. corrigend. 
per præfat. Adlard. & Elizabetham in præmiſſis proſecut. coram 
juſtic. dicti Domini Regis de Communi Banco & Baron. de Scac- 
cario dicti Domini Regis de gradu de le Coyfe in Camera Scac- 
carii præd. juxta formam ſtatut. in Parſament. Dominæ Eliza- 
bethzx nuper Reginæ Angl' &c. apud Weſtm, viceſimo tertio die 
Novembris Anno Regni ſui viceſimo ſeptimo tent. edit. a præd. 
Cur. dicti Domini Regis hic coram ipſo Rege tranſmiſſ. fuer. præd. 
que Adlard & Elizabetha in eadem Cur. Cameræ Scaccarii com- 
parentes quaſdem materias pro error. in record. & proceſſ. præd. 
pro revocatione & adnullation. judic. præd. habend. aſſign. ad 
quas pred. Henricus in eadem Cur. Cameræ Scaccarii præd. fi- 
militer comparens placitavit quod nec in record. & proceſſ. præd. 
nec in redditione judic, præd. in ullo fuit errat. Poſtmodumque 


I ſcilt. 
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ſcilt. die Martis viceſimo ſeptimo die Junii Anno Regni Domini 
Willielmi tertii nunc Regis Ang]' &c. undecimo vil. & per Cur. 
Cameræ Scaccarii præd. diligent. examinat. & plenius intellectis 
tam Record. & proceſſ. præd. ac judic. lope eiſdem reddit. quam 
præd. cauſis pro error. per præfat. Adlard. & Elizabetham aſſign. 

& allegat. videbatut eidem Cur. Camerz Scaccariĩ præd. quod re- 

cord. ill. in nullo vitioſum aut defectivum exiſtit Ac quod re- 

cord. ill. in nullo fuit errat. Ideo adtunc & ibidem per eandem 

Cur. Cameræ Scaccarii prædict. conf. fuit quod judicium prædict. Judgment af. 
in omnibus affirmaretur & in omni ſuo robore ſtaret & effectu di- med. 

ctis cauſis & materiis pro erroribus per præfat. Adlard. & Elizabe- 

tham aſſign. & allegat. in aliquo non obſtantibus Et ulterius ad- 

tune & ibidem per eandem Cur: conf. fuit quod præd. Henricus re- 

cuperet verſus præfat. Adlard. & Elizabetham decem libr. & decem 

ſolid. eidem Henrico ex aſſenſu ſuo per Cur. ibidem juxta form. 

ſtatut. inde edit. & proviſ. ad judicat. pro dampnis miſ. & cuſtag. 

ſuis quæ habuit occaſione dilation. execution. judic. præd. prætexktu 
proſecution, dicti brevis de error Ac ſuperinde record. prædict. Coſts adjudg. 
necnon proceſſ. præd. Juſtic. de Communi Banco præd. & Baron. {ne 
præd. Scaccarii præd. coram eis in præmiſſis habit. coram Domino u. and Re- 
Rege ubicunq; &c. per eoſdem Juſtic. & Baron. præd. adtunc re- Te 
mittebantur ſecundum formam ſtatut' &c. Et in Cur. dicti Do- . 
mini Regis hic coram ipſo Rege jam reſident &c. Poſtea ſcilt. die 

Mercur. prox. poſt tres ſeptimanas Sanctæ Trin. Anno Regni Do- 

mini Willielmi tertii nunc Regis Angl' &c. decimo tertio coram 

dicto Domino Rege apud Weſtm. ven. præd ictus Henricus Harri- 

fon per Attorn. ſuum præd' Et cogn' ſe eſſe ſatisfact. per præd. s:ige' 
Adlard. & Elizabetham de debito dampn. miſ. & cuſtag, præd Ideo *cknow..g- 
iidem Adlard & Elizabetha de debito dampn. miſ. & cuſtag. ill.“ 

ſint inde quiet” &c. | 
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Supgeſtion 
* forth 


Cognizance 


done upon 
the Land. 


Alfo another 
Stat. 15 R 2. 
to the {ame 
Purpoſe. 


1 2 H 4. con- 
firming the 
1 former. 


Statute of 13 
Ris, 2. where- 
by the Admi- 
raley have no 


of any Thing 


Placita coram Domina Regina apud Weſtm. de 

Termino Sandi Michaelis Anno Regni Dominæ 
Anne nunc Reginæ Anglia Cc. Primo. Ro- 
tulo 223. fr ; 


Juſtin »erſas Ballin. Vide fo. 34. 


Anal, . Emorandum, Quod die Veneris prox. poſt tres 
| ſeptimanas San&j Michaelis iſto eodem ter- 
mino coram Domina Regina apud Weſtm. 

* ven. Nicholaus Juſtin in propria perſona ſua 

Et dae Cur, dictæ Dominæ Reginz nunc hic intelligi & informari 
oe cum in Statuto in Parliamento Domini Richardi nuper Regis 
ngl. poſt conqueſtum ſecundi Anno Regni ſui decimo tertio 
apud Weſtm. in Com. Middleſex tent, inter al. ordinat. & inacti- 
tat. exiſtit authoritate ejuſdem Parliamenti quod Adniiralli & 
eorum deputat. extune deinceps de aliqua re facta infra Regnum 


Angl. niſi ſolummodo de re ſuper Mare fact. prout tempore Do- 


mini Edvardi nuper Regis Angl' Avi ejuſdem Domini Regis Ri- 
ehardi fecundi debite uſitat. fuer. nullatenus intromitterent prout 
in eodem ſtatuto inter al. plenius continetur Cumque etiam per 
allud ſtatut. in Parliament. præd. nuper Regis Richardi ſecundi 
Anno Regni ſni decimo quinto tent. apud Weftm. præd. in præd. 
Com. Middleſex edit. inter al. declarat. ordinat. & ſtabilit. exiſtit 
quod de omnibus contractibus placitis & querelis ac de omnibus 
al. rebus fact. ſive emergen. infra corpora Com. tam per terram 
quam per aquam acetiam de Wrecca Maris Cur. Admiralitatis 
nullam haberet cognitionem poteſtatem nec juriſdiction. ſed quod 
omnia hujuſmodi contract. placit. & querel. ac omnia al. emer- 
gen. infra corpora Com. tam per terram quam per aquam ut 
præfertur acetiam Wrecca Maris terminat. triat. diſcuſſ. & reme- 
diat. forent per legem terræ & non coram Admirallo vel Admiral- 


4 Another Stat. lis nec per ejus locumtenen. quaviſmodo prout in eodem ſtatut. 


etiam inter al. plenius continetur Cumque etiam in Parliamento 
Domini Henrici nuper Regis Angl. poſt conqueſtum quarto Anno 
Regni ſui ſecundo tent. apud Weſtm. in Com. prad. edit. inter al. 
ordinat. & inactitat. exiſtit quod prædictum ſtatutum de prædicto 
Anno dicti nuper Regis Richardi ſecundi teneretur & cuſtodire- 
tur ac debitz execution. demandaretur prout in eodem ſtatut. in- 


ter al. continetur Cumque etiam omnia & ſingula placita & nego- 


tia tangen. five concernen. validitat. explication. interpretation. 
2 | con- 
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conſtruction. five expoſition. aliquorum ſtatut. in quibuſcunque Ther the Ex. 
Parliament. diftz Dominz Reginz nunc vel progenitorum ſuorum — 
a 5 Regum five Reginarum Ang], edit. fact. & proviſ. ac omnia belongs to che 
& ſin 


gula placita & cognitiones placitorum pro aliquibus tranſgr. T<=poril 


contra. tranſgr. Iuper caſum pro captione detentiont ſive conver- 

fone aliquorum bonorum five catallorum vel pro aliqua al. cauſa 

quacunque tam ſuper terram quam ſuper aquam infra Corpus ali- 

cujus Com. infra hoc Regnum Angl. vel alibi ſuper terram aliqui- 

bus perſone ſive perſonis contingen. ſurgen. emergen. fact. ſive il- 

lat. ad Dominam Reginam nunc & coronam ſuam Regiam ſpecia- 

liter ſpectant & pertinent & per leges & ſtatut. hujus Regni Angl. 

in Cur. Reginæ de recordo temporalibus coram Domina Regina 

nunc hie vel coram juſticiar. five judicibus ſuis temporalibus & 

non coram Domino Admirallo Angl. nec per Admirallum Ang]. 

vel ejus locumtenen. vel deputat. quoviſmodo triari terminari % 

diſcuti debeant & temporibus retroact. ſemper hactenus conſueve- 

runt Quidam tamen 14 — Ballam & Gulielmus Hart præmiſ- 

ſorum non ignari ſed machinan. ipſum Nicholaum Juſten con- 

tra debit. legis hujus Regni Angl. curſum ac contra formam ſepa- Breach. 

ral. ſtatut. pred. indebite prægravare opprimere & defatigare ac 

cognition. placiti quæ ad dictam Dominam Reginam nunc & co- 

ronam ſuam Regiam ſpecialiter ſpectat & pertinet ad aliud exa- 

men. in Cur. Admiralitatis coram præhonorando viro Domino 

Carolo Hedges Milite & legum Doctore ſupremo Cur. Admirali- 

tat. Angl. judic. five locumtenen. five ſurrogat. ſuo aut aliquo al. 

judice in hac parte competen. virtute cujuſdam proceſſus è dicta By Proceſs 

Cur. Admiralitat. ad proſecution. Navis vocat. The Swan of Nor- — 

way cujus Berent Gertſon nuper fuit ſed Johannis Orce als. Ord for Goods and 

alias Larwick ejus Magiſter ejuſque apparatus & acceſſiones & L'bour. 

præd. Nicholai Juſten proprietar. dictæ Navis emanen. de & con- 

cernen. diverſis mercimon. & merchandiz. operibus & Jaboribus 

per præfat. e Ballam & Gulielmum Hart pro Nave præd. 

vendit. deliberat. fact. invent. & proviſ. extra juriſdiction. Cur. 

illius minus juſte traxit in placitum caute & ſubdole libellando & 

ſuggerendo verſus Navem præd. & præd. Nicholaum Juſten in 

eadem Cur. Admiralitat. inter alia ut ſequitur videlicet « Impri- Lib-1 ft 

mis, That in the Month of November, in the Tear of our Lord One _ 

thouſand ſever hundred, and for ſeveral Months before anel after the 

faid Brent Gertſon of Norway was the Maſter and Commander of the 

ſaid Ship the Swan, aud had the Care and Government of her as Ma- 

ſter, and was put in and appointed Maſter of her by her Owner, who 

was then an Inhabitant of Norway and a Sub jet of the King of Den- 

mark, but it fimee dead, and ſo much the ſaid Brent Gertſon hath 

confeſſed and declared, and this wes and is true publique and notorious, 

& ponit conjunctim diviſim & de quolibet Item, That in the ſaid a 

Month of November in the Tear of our Lerd One thouſand feven X 

hundred, the ſaid Ship the Swan being upon the high and open Seas ** 
the 
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the Port of London, within the Juriſdickion of the High Court of the 
Admiralty of England, and then ſtanding in great need of 4 nem 
Cable, a Coil of ſmall Ratlin, a new Anchor and the other Things men- 


tioned in the two Schedules hereunto annexed ; the ſaid John Ballam 


and William Hart did thereupon at the ſpecial Inſtance and Requeſt of 
the ſaid Berent Gertſon, then Maſter and Commander of the ſaid Ship 
pon the high and open Seas, and within the Furiſclickion aforeſaid 
furniſh and ſupply the' ſaid Ship with the Cable, Anchor, and other 
Things mentioned in the ſaid two Schedules, at the reſpeFive Rates 
ſebedulate, to wit, the ſaid John Ballam furniſhed and ſupplied hey 
with the Cable, ſmall Ratlin, and the other Things mentioned in the 
firſt of the ſaid Schedules, Ne 1, and at the Rates there ſet Jowy 
amounting in all to the Sum of One hundred and four Pounds fifteen 
Shillings Sterling, and the ſaid William Hart firniſbed and ſupplied 
her with the Anchor and the other Things mentioned in the ſaid 
other Schedule No 2, and at the Rates there ſet down, amounting in 
the whole to the Sum of ninetcen Pounds eleven Shillings and Six-pence 


Sterling, and the ſaid Cable, Anchor, and other 'Things mentioned 


in the ſaid two Schedules, were at the Time and Place aforeſaid 
ſent and delivered by the ſaid John Ballam and William Hart, 
or their Order, on board the ſaid Ship, and have ever ſence and 
nom are belonging to her and applied to her Uſe, and the ſame were at 
the Time of their being ſent and delivered on board the ſaid Ship, real. 
ly and truly worth the reſpective Rates and Sums of Money ſchgdulate, 
and the like fort of Goods were then uſually fold at the fame Rates, and 
this was and is true, publick and notorions, and ſo mnch the ſaid Be- 
rent Gertſon hath confeſſed and declared to ſeveral Perſons ponit ta- 


men de aliis bonis ſummis tempore & loco &c. & nt ſupra : Item, 


That the ſaid Ship the Swan, ſhortly after the ſaid Cable, Anchor, and 
the other Things mentioned in the ſaid two Shedules, was ſent and deli. 
wered on board her as aforeſaid, proceeded to Norway, and did then 
and ever, and now doth belong to thot place, and the ſuid Berent Gert- 
ſon her late Maſter did, and do all reſide in Norway, and were and 


are Subjects to the King of Denmark, and this was and is true, pub. 


lick and notorious, and ſo much the ſaid John Orce alias Ord als. 


- Larwick hath lately confeſſed and declared to ſeveral Perſons & ponit 


ut ſupra. Item, That the ſaid ſeveral Sus of Money mentioned in 


the ſaid two Schedules, in all amounting in the whole to the Sum of One 
_ hundred twenty-four Pounds ſix Shillings and Six-pence Sterling, and 


are really and truly due to the ſaid John Ballam and William Hart, 


for the ſaid Cable, Anchor, and the other Things ſchedulate, and the 
ſaid John Orce alias Crd alias Larwick, ihe preſent Maſter of the 


ſaid hip hath lately confeſſed and declared to ſeveral Perſons that the 


7. Sums of Money are yet unpaid, and that it is ſo ſet down in 
nſtructions given him by the ſaid Nicholas Juſten the Owner of the 
ſaid Ship, or to that effeF, ut ſupra: Item, [hat the ſaid John Bal- 
lam and William Hart have ſeveral Tires demanded the Sms of Mo- 
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ney due 10 them as aforeſaid, of the preſent Maſter of the ſaid Ship, 
perſonally, and of her ſaid Owner by Letters, but they refuſing or delay- 
ing to pay for the ſame, and the ſaid John Ballam and William Hart 
having no Remedy for the Recovery thereof but by arreſting the ſaid 
Ship in the High Court of the Admiralty of England, have canſed the 
ſame to be arreſted by Virtue of a Warrant from the ſaid Court, and all 
Perſons having or pretending to have any Right, Title, or Intereſt there- 
in, to be duly cited to appear in the ſaid Court to anſwer to them the 
ſaid John Ballam and William Hart, i» a Cauſe or Cauſes civil and 
maritime, and the ſaid Nicholas Juſten hath there appeared by his 
Proctor and ſubmitted himſelf to the Juriſdliction of the ſaid Court, 
and as Owner of the ſaid Ship given Bail to anſwer the Ation brought 
by the ſaid John Ballam and William Hart againſt the ſaid Ship, and 
to abide by the Judgment of the ſaid Court, and to pay what ſhall be ad- 
judged, together with Expences of Suit, and thereupon procured the ſaid 


Ship to be releaſed from the ſaid Arreſt, as by the Proceedings of the ſaid 


Court, to which the Party proponent refers himſelf, doth appear. 


No 1, Delivered for the Uſe of the Ship Swar of Long ſound, Mr. Be- 
rent Gert ſon Commander, November the 16th, 1700. per John 
Ballam. 

nnn 
59 1 10 4 Cable of 15, in full 120 Fathom. 
OO 1 03 4 Coll of ſmall Ratlin. I. 


— 


5. d 

59 2 13 at 358. per Hundred is 104 6 8 
One Hand. line, 4 Shains of Marlin and Houſen, o $4 
Lighteridge on Board. 5 1 8 
5 


Ne 2, Smith's Work to the Ship Swan, Berent Gertſan Maſter, 
November the 25th, 1700. per William Hart. 
| ] 


„ 

For one new Anchor weighing 13 C. 24 l. per Contract. 19 oo 4 
For One hundred Five- Inch Nails. od 4 
For One hundred Four-Inch Nails. 00 - ©» 
For Two hundred of Nails. o 
For mending one Pump- Iron. o KY 
19 1 


Item quod præmiſſa omnia & ſingula fuerunt & ſunt vera & no- 
toria prout per veram copiam libelli præd. in Cur. dictæ Dominæ 
Reginz coram ipſa Regina nunc hie habit. lect. & audit. inter alia 
plenius liquet & apparet ubi revera mercimon. & merchandix. 
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Averment, opera & labores pred. invent. proviſ. fact. vendit. & deliberar. 


that the 
Goods and 
Work were 
for the Ship 
in the River 
of Thames. 


Plea in Ad- 
miralty. 


fuer. pro Nave pred. in Rivo Thamefis videlicet in Paroch. Sancti 
pauli Shadwell in Com. Middleſex & non ſuper altum Mare nec 
infra Juriſdiction. Cor. Admiralitat. przd. prout per libellum præd. 
ſuperius ſupponitur ad quæ omnia & ſingula iidem Johannes Bal. 
lam & Gulielmus Hart ipſum Nicholaum Juſten in pred. Cur. Ad- 
mira). coram præfat. judice ejuſdem Cur. ſuper præmiſſis compa- 
tere & eiſdem Johanni Ballam & Gulielmo Hart de & ſuper eiſ- 
dem reſpondere minus juſte aſtrinxit ac licet idem Nicholaus Ju- 
ſten omnia & ſingula præmiſſa per ipſum ſuperius ſuggeſt. & alle- 
gat. in præd. Cur. Admiralitat. coram præfat. judice Cur. illius 
pro exoneration. & diſcuſſione ſua abinde in hac parte ſuperius 
placicavit & allegavit & ill. inevitabili teſtimonio & veritat. pro- 
bare obtulit Idem tamen  Jadex Cur. illius placitum allegation, 
& probation. ill. admittere penitus recuſavit & adhuc recuſat Et 


ptæd. Johannes Ballam & Gulielmus Hart de & ſuper præmiſſ. 


præd. ipſum Nicholaum Juſten ad reſpondend. compellere & per 
ſententiam & final. decret. Cur. Admiral. præd. in præmiſſ. con- 
demprari totis ſuis viribus conatur & indies machinat. in dictæ 
Dominæ Reginæ nunc contemptum coronæ & dignitat. ſuarum ex- 
hæredation. & ipſius dampnum depauperation. & gravamen ma- 
nifeſtum ac contra legem & conſuetudinem Regni dictæ Dominæ 
Reginz nunc Angliæ necnen contra formam & effectum ſeparal. ſta- 
tut. præd. in hujuſmodi caſu in forma præd. edit. & proviſ. Et 
hoc idem Nicholaus Juſten parat. eſt verificare Unde idem Ni- 
cholaus auxilium & munificentiam Cur. dictæ Dominæ Reginz co- 
ram ipſa Regina nunc humillime implorando pet. fibi remedium & 
breve dictæ Dominz Reginæ hic prohibition. præfat. judici Cur. 
Admiral. præd. vel alicui al. judici in hac parte competen. cui- 
cunque dirigend. ad prohibend. ipſum vel ipſos ne placitum præ- 
miſſa præd. quoviſmodo concernen. ſeu tangen. coram ipſo vel ipſis 
teneat &c. Et ei conceditur &c. 


4 Placita 
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Placita coram Domino Rege apud Weſtm. de 
termino Paſche Anno Regni Domini Wil. 
lielmi tertii nunc Regis Angliæ &c. duodecimo. 
Rotulo 108. 


Hilliard verſus Cox. Vide fo. 37. 


Berks, 1. Emorandurm, Quod als. ſcilt. termino Sancti | 

Michaelis ultimo præterito coram Domino \1 

Rege apud Weſtm. ven. Daniel Hillyard Cle- | 

| ricus Adminiſtrator omnium & ſingulorum | 
bonorum & catallorum jurum & creditorum quæ fuer. Joining 
Cox defunct. tempore mortis ſuz qui obiit inteſtat. per Edvardum 
Chapman Attorn, ſuum Et protulit in Cur. dicti Domini Regis 
tunc ibidem quandam billam ſuam verſus Thomam Cox in Cu- 
ſtod. Mar & c. de placito tranſgr. ſuper eaſum Et ſunt pleg. de 
proſequend. ſcilicet Johannes Doe & Richardus Roe Quz qui- 
dem billa ſequitur in hæc verba ſcilicet Berks ff. Daniel Hillyard 
Clericus Adminiſtrator omnium & ſingulorum bonorum & catallo- 
rum jurum & creditorum quæ fuer. Johannis Cox defunct. tem- 
pore mortis ſuæ qui obiit inteſtat. queritur de Thoma Cox in Cu- 

ſtod. Mar. Mareſc. Domini Regis coram ipſo Rege exiſten. pro eo hui. Aang: 

videlt. quod cum præd. Thomas primo die Martii Anno Regni Do- bie Admi- | 

mini Willielmi tertii nunc Regis Angliæ &c. undecimo apud Far- Goods fold \ 

ringdon in Com. præd. indebitat. fuiſſet præfat. Johanni in vita nd delivered | 

ſua in Centum ſolid. legalis monetæ Angl. pro diverſis bon. merci- BY 3 late- | 


mon. & merchandiz. ipſius Johannis per præfat. Johannem in vita | 
| 


r CP ow Pens bu 
. 
— 
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ſua eidem Thomæ ad ſpecial. inſtanc. & requiſition. ipſius Thomæ 
ante tempus illud vendit & deliberat' Et fic inde indebitat. ex- 
iſten. præd. Thomas in conſideration. inde poſtea ſcilicet eiſdem 
die anno & loco ſupradict. ſuper ſe aſſumpſit & eidem Johanni in 
vita ſua adtune & ibidem fidelit. promiſit quod ipſe præd. Tho- | 
mas præd. Centum ſolid. præfat. Johanni cum inde poſtea requiſit. | ; 
eſlet bene & fidelit. ſolvere & contentare vellet Cumque etiam Quantum me 
poſtea ſcilicet ſecundo die Martii Anno undecimo ſupradicto apud | 
Farringdon præd. in conf. quod præd. Johannes in vita ſua ad ſi- 

miles inſtanc. & requiſition. ipſius Thomæ vendidiſſet & deliberaſ- 
ſet eidem Thomæ diverſa al. bon. mercimon. & merchandiz. 5 | 
Johannis præd. Thomas ſuper ſe aſſumpſ. & eidem Johanni adtune 4 l 


& ibadom fideliter promiſit quod ipſe præd. Thomas tant. _ | 
: am- | 
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ſummas pro bon. mercimon. & merchandiz. præd. ult. mentio- 
nat. quant. bon. mercimon. & merchandiz. ill. tempore vendition, 
& deliberation. eorundem rationabilit. valebant eidem Johanni 
cum inde poſtea requiſir. eſſet bene & fidelit. ſolvere & contentare 
vellet Et idem Daniel in facto dicit quod bon. mercimon. & 
merchandiz. præd. ult. mentionat. tempore vendition. & delibera. 
tion. eorundem rationabiliter valebant al. Centum ſolid. ſimilis le- 
galis monet. Angl. videlicet apud Farringdon præd. Et inde idem 
Breach. Thomas adtunc & ibidem notitiam babuit pred. tamen Thomas 
ſepara). promiſſion. & aſſumption. ſuas præd. in forma præd. fact. 
minime curans ſed machinans & fraudulent. intendens eundem Jo- 
hannem in vita ſua & præfat. Daniel. poſt ipſius Johannis mortem 
in hac parte callide & ſubdole decipere & defrandare præd. ſepara], 
denar. ſum. præfat. Johanni in vita ſua ſeu præfat. Daniel. poſt 
ipſius Johannis mortem (cui quidem Daniel. adminiſtratio omnium 
& ſingulorum bonorum & catallorum jurum & creditorum quæ 
fuer. præfat. Johannis tempore mortis ſuæ per Joſephum Wood- 
2 ward legum Doctor. ac Domini Archini. Archinat, Berks officialis 
— legitime conſtitut. poſt mortem ejuſdem Johannis ſcilicet decimo 
mitted. die Aprilis Anno Domini Milleſimo ſexcenteſimo nonageſimo 
nono apud Farringdon” præd. debito modo commiſſa fuit cui qui- 
dem official. commiſſio Adminiſtration. pred. in hac parte de jure 
pertinuit) nondum ſolvit nec eis ſen eorum alteri pro eiſdem ali- 
Requeſt. qualit. contentavit licet ad hoc faciend. præd. Thomas poſt mor- 
tem ipſius Johannis & poſt Adminiſtration. præd. in forma pred. 
commiſſ. ſcilicet vicelimo die Aprilis Anno undecimo ſupradicto 
apud Farringdon pred. per præfat. Danielem requiſit. fuit ſed ill. 
præfat. Johanni in vita ſua & præfat. Danieli poſt ipſius Johannis 
mortem ſolvere aut aliqualit. pro eiſdem contentare omnino recu- 
ſavit & præfat. Danieli adhuc recuſat Unde idem Daniel dicit 
quod iple deteriorat. eſt & dampnum habet ad valenc. decem libr 
. Et inde producit ſectam &c. Et profert hic in Cur. idem Daniel 
miniſtration. literas Adminiſtrator, præd. Joſephi Woodward quæ commiſſion. 
Adminiſtration. prædict. in forma præd. teſtantur quarum dat. eſt 
die & anno ſupradict' &c. 
Et modo ad hunc diem ſcilicet diem Mercur. prox. poſt quin- 
den, Paſchz iſto eodem termino uſque quem diem præd. Thomas 
Cox habuit licenc. ad billam præd. interloquend. & tunc ad reſpon- 
dend' &c. coram Domino Rege apud Weſtm. ven. tam præd. 
Daniel Hillyard per Attorn. ſuum præd. quam præd. Thomas Cox 
pet. Oy of ber Edvardum Serle Attorn. ſuum Et idem Thomas defend. vim 
the Letters & injur, quando &c. Et petit. audit præd. literarum Adminiſtra- 
— tion. præd. modo hic in Cur. prolat. & in narration. præd. ſupe- 
Tius ſpecificat. & ei legitur in hæc verba ſſ. Joſephus Woodward 
legum Doctor ac Domini Archini. Archinat. Berks official. legitime 
conſtitut. dilecto nobis in Chriſto Daniel. Hillyard Clerico princi- 
pal. creditor. Johannis Cox dum vixit de Newbery infra 8 & 
I Archi- 


— 
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Archinatum Berks præd. Grocer nuper defunct. ſalutem in Domi- 
no Cum dict. Johannes Cox fic ut præmittit. defunct. nuper ab in- 
teſtato deceſſerit nos igitur affectan. ut bona jura & credita ejuſ- 
dem defunct. bene & fideliter adminiſtrantur & in pios uſus con- 
vertantur & diſponantur ad adminiſtrand. igitur bona jura & cre- 
dita præd. dict. defunct. ad bene & fideliter diſponend. de eiſdem 
necnon credita quæcunq; dict. defunct. petend. colligend. levand. 
& exigend. & quæ dict. defunct. dum vixit. & mortis ſuæ tem- 
pore pertinuerunt ac de ſolvend. ei alienum in quo dict. defunct. 
hujuſmodi mortis ſuæ tempore extit. obligat. quatenus bona jura & 
credita hujuſmodi ad hoc extendunt juxta ratam eorundem tibi 
de cujus fidelitat. in hac parte confidimus permittitur de bene & fi- 
deliter adminiſtrando eadem ac de pleno & fidel. inventario om- 
nium & ſingulorum bonorum jurum & creditorum dict. defunct. 
conficiend. illudque in Regrum. Domini Archini Berks præd. citra 
vel ante primum diem menſis Junii prox. futur. exhibend. nec- 
non de pleno & vero Compoto calcul. ſive racocinio de ac ſuper 
additione tua citra vel ante primum diem Martii qui erit in Anno 
Domini Milleſimo ſexcenteſimo nonageſimo nono inde reddend. 
ad Sancta Dei Evangelia in debita juris forma rite jurat. plenam 
tenore præſentium committimus poteſtatem Teque Adminiſtrator. 
omnium & ſingulorum bonorum jurium & creditorum sick. de- 
funct. ordinamus deputamus & conſtituimus per præſentes Anna 
Cox vidua relicta ejuſdem defunct. literis Adminiſtrator. bonor. 
&c. in ſcriptis prins renuncian. Dat. apud Oxon. ſub ſigillo officii 
noſtri præd. decimo die Aprilis Anno Domini Milleſimo ſexcenteſi- 


f 


mo nonageſimo nono Quibus lectis & auditis idem Thomas dicit Pleads thae 


quod præd. Daniel actionem ſuam prad. inde verſus eum habere 


the Inteſtate 
zt the Time 


ſeu manutenere non debet quia dicit quod præd. Thomas tempore of his Death 


mortis præd. Johannis Cox & tempore Commiſſion. Adminiſtra- 
tion. præd. & din ante fuit inhabitans & commorans in civitat. 
Oxon. in Com. Oxon. quæ quidem civitas eſt & ſemper fait infra 
Dioceſin de Oxon. & extra Archidinat. Berks pred. & juriſdiction. 
Archini Archidinat. ill. qui quidem Archidinat. pred. & tot. Com. 
Berks præd. ſunt & ſemper fuerunt infra Dioceſin de Sarum & 


non infra Dioceſin de Oxon. per quod commiſſio Adminiſtration. - 


omnium & ſingulorum bonorum & catallorum jur. & creditorum 
quæ fuer. præfat. Johannis Cox tempore mortis ſuæ ad Thomam 
providentia Divina adtunc & adhuc Cantuar. Archiepiſcopum ra- 
tione prerogative ſuæ & non ad prxd. Archidiacum Archinat. 
Berks vel aliquem alium inferiorem judicem de jure pertinuit ac 
præd. literæ Adminiſtration. hic in Cur. prolat. ſunt vacuz & nul- 
lius valoris in lege & hoc parat. eſt verificare unde pet. judic. (i 
præd. Daniel actionem ſuam pred. inde verſus eum habere ſeu 


manutenere debeat &c. 


lived in ano- 
ther Dioceſe. 


Et præd. Daniel Hillyard dicit quod ipſe per aliqua per præd. Demurrer 
Thomam Cox ſuperius placitando allegat. ab ad ione ſua prad. +> on 
. de TI, 
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iride verſus ipſum Thomam habend. praclitdi non debet quia di- 
cit quod placituin præd. per ipſum Thomam modo & forma præd. 
ſuperius placitat. niateriaq; in eodem content. thitlus ſufficien, in 
lege exiſtit ad ipſum Daniel. ab actione ſui præd. ihde verſus ip. 
ſim Thomam habend. przcludetid. Ad quod quidem placitum 
modo & forma præd. ſuperius placitat. ipſe idem Daniel neceſſe 
pon habet nec per legem terræ tenetut aliquo modo reſpondere 
Et hoc parat. eſt verificare unde pro defectu ſufficientis placitl in 
hac parte idem Daniel petit judicium & dampna ſua occafione 
e ſibi 7 ed &c. Et pro cauſis morationis in lege 
ecundum formam ſtatut. in hujuſmodi caſu edit. & proviſ. idem 
Daniel oſtendit & Curiæ hic demonſtrat has cauſas ſubſequen. 
videlicet eo quod non apparet per placitum præd. quod præd. 
Thomas Cox non fuit commorans infra Dioceſin Epiſcopi Sarum 
tempore mortis prædicti Johannis Cox quodque placitum illud 
incertum̃ eſt & caret forma &c. | 
Et prad. Thomas Cox dicit quod placitum præd. per ipſum 
Thomam modo & forma prad. ſuperius Pic in materiaq; in 
eodem content. bon. & ſufficien. in lege exiſt. ad ipſum Daniel. ab 
action ſua pred. inde verſus ipſum Thomam habend. præcludend. 
quod quidem placitum materiamque in eodem content. idem Tho- 
mas parat. eſt verificare & probare prout Cur &c. Et quia præd. 
Daniel ad placitum illud non reſpondit nec ill. hucuſq; aliqualit. 
dedic. idem Thomas ut prius pet. judic. & quod præd. Daniel ab 
actione ſua præd. inde verſus ipſum Thomam habend. præcludatur 
&e. Sed quia Cur. dicti Domini Regis nunc hic de judicio ſuo de 
& ſuper præmiſſ. reddend. nondum adviſatur dies inde dat. eſt 
partibus przd. coram Domino Rege apud Weſtm. uſq; diem 
ox. | de judicio {uo inde au- 
8 eo quod curia difti Domini Regis nunc hit inde nondum 
C. 


4 Placita 


Placita coram Domino Rege apud Weſtm. de ter. 
nino Sande Trinitatis Anno Regni Domini 
Milli. tertii nunc Regis Angliæ & c. duodecimo. 
Rotulo 369. 


Gidley verſas Williams. Vide fo. 37. 


Lornub fl. J Emortndum, Quod als. ſcilicet termino Paſchæ 
ult. præterito coram Dom. Reg. apud Weſtm. 
ven. Thomaſina Gidley vidua Adminiſtra- 
| trix omnium bonorum & catallorum Ri- 
chardi viri ſui nuper defunct. per Petrum Champion Attorn. ſuum 
& protulit in Cur. dicti Domini Regis tunc ibidem quandam 
billam ſuam verſus Pethericum Williams als. dict. Petherick Booth 
8 Pariſh of Withiel in the Coumy of Cornwal Teomar, in 
uſtod. Mar” &c. de placito debiti Et ſunt pleg. de proſequend. 
ſcilicet Johannes Doe & Richardus Roe Quæ quidem billa ſequi- 
tur in hæc verba ſſ. Cornub. ſſ. Thomalina Gidley vidua & Ad- Declaration 
miniſtratrix omnium bonorum & catallorum Richardi Gidley viri ben Admi- 
ſui nuper defunct. queritur de Petherico Williams als. dict. Pethe- — x 
rick Booth of the Pariſh of Withiel in the County of Cornwal Neo- gatory to the 
nan, in Cuſtod. Mar. Mareſc. Domini Regis coram ipſo Rege lateſtate. 
exiſten. de placito quod reddat ei viginti libras legalis monetz Ang], 
quas ei DEBET ET injuſte detinet pro eo videlt. quod cum præd. & x The b. 
Pethericus decimo die Junii Anno Milleſimo ſexcenteſimo ottoge- faving de. 
ſimo quinto apud Saint Collombe Major. in Com. præd. per quan- murr'd, the 
dam billam ſuam obligator. figillo ipſius Petherici figillat. Cur, Nrsig bis. 
que di&i Domini Regis nunc hic oſtenſ. cujus dat. eſt eiſdem die & peer & Den- 
anno cognovit ſe debere & indebitari eidem Richardo Gidley in vita 0 is cured 
ſua in integra ſumma decem libr. bonæ & legalis monetæ Angliz — 
folvend. eidem Richardo in vita ſua Executoribus & Adminiſtra- 379. Sber 57. 
toribus ſive aflign. ſais apud vel ſuper decitium diem Decembris 
prox. ſequen. dat. billa: obligator. pred. & pro vera ſolutione inde 
obligavit ſe Executores & Adminiſtratores ſuos in plena ſumma 
viginti libr. legalis Anglicanz monetz Et przd. Thomaſina in 
facto dicit quod præd. Pethericus non ſolvit eidem Richardo in 
vita ſua præd. ſummam decem libr. re vel ſuper decimum diem 
Decembris prox. ſequen. dat. billæ obligator. præd. quas eidem Ri- 
chardo ſuper eundem diem ſolviſſe debuit ſecundum formam & 
effectum billz obligator. præd. per quod aQtio accrevit 9 7 
| chardo 


Pleadings to the Cafes. | 1 749 | 


i * K 2 , — 
PP 8 


750 | | Pleadings to the Caſes. 


| chardo in vita ſua & præd. Thomaſinz poſt mortem pred. Richar. 
The granting di ad exigend. & habend. de præfat. Petherico præd. ſummam vi- 
the Letters of ginti librar. præd. tamen Pethericus licet ſæpius requiſit &c. præd. 
—_ viginti libr. eidem Richardo in vita ſua ſeu eidem Thomaſinz poſt 
have been mortem præd. Richardi ſolvere omnino hucuſque recuſavit & adhuc 
here inſerted. eidem Thomaſinæ ſolvere recuſat ad dampnum ipſius Thomaſinæ 
viginti & quinque librar Et inde producit ſectam &c. Et præd. 
Thomaſina profert hic in Cur. literas Adminiſtratorias præd. Ri- 
chardi per quas ſatis liquet Cur. hic præd. Thomaſinam fore Ad- 

miniſtratric. præd. Richardi & inde habere Adminiſtration' &c. 
Impatlance. Et modo ad hunc diem ſeilicet diem Veneris prox. poſt craſti- 
num Sanctæ Trinitatis iſto eodem termino uſque quem diem præd. 
pethericus habuit licentiam ad billam præd. interloquendi & tune © 
ad reſpondend' &c. coram Domino Rege apud Weſtmonaſterium 
venit tam præd. Thomaſina per Attorn. ſuum præd. quam præd. 
pethericus per Joſephum Hawkey Attorn. ſuum Et idem Pethe- 
Non et ſam ricus defendit vim & injur. quando &c. Et dicit quod ipſe de de- 
pleaded. bito præd. virtute billæ obligator. præd. onerari non debet quia 
dicit quod billa illa præd. non eſt factum ſuum Et de hoc pon. 
ſe ſuper patriam Et præd. Thomaſina ſimiliter &c. Ideo ven. inde 
jur, coram Domino Rege apud Weſtm. die Mercurii prox. poſt 
tres ſeptimanas Sanctæ T rinitatis Et qui nec &c. ad recogn' &c, 
Quia tam &c. Idem dies datus eſt partibus prædictis ibidem &c. 
' Yaireaward- Poſtea continuat. inde proceſſ. inter partes præd. de placito præd. 
"= per jur. poſit. inde inter eas in reſpectum coram Domino Rege 
apud Weſtm. uſque diem Mercurii prox. poſt tres ſeptimanas Sancti 
Michaelis extunc prox, ſequen. Niſi juſtic. Domini Regis ad Aſſi- 
ſas in Com. præd. capiend. aſlign. prius die Veneris nono die Au- 
guſti apud Launceſton in Com. pred. per formam ſtatut* &c. ven. 
pro defectu jur* &c, Ad quem diem coram Domino Rege apud 
Weſtm. venit. præd. Thomaſina per Attorn. ſuum pred. Et præ- 
fat. juſtic. Domini Regis coram quibus &c. miſer. hic recordum 
ſuum coram eis habitum in hzc verba Poſtea die & loco infra- 
Rerurn of the content. coram Johanne Powell Mil. un juſtic. Domini Regis de 
Poſes. Banco juſtic. ejuſdem Domini Regis ad Aſſiſas in Com. Cornub. 
capiend. aſſign. & Franciſco Swanton Ar. eidem Johanni Powell hac 
vice aſſociat. per formam Statuti &c. ven. infranominat. Thomaſina 
Gidley vidua per Attorn. ſuum infracontent. & infraſcript. Pethe- 
ricus Williams licet ſolempniter exact. non ven. ſed defalt. fecit 
Ideo jur. unde infra fit mentio capiatur verſus eum per defalt* Et 
Default. jur. juratæ illius exact. vener. qui ad veritat. de infracontent. dicend. 
elect. triat. & jurat. dicunt ſuper ſacramentum ſuum quod billa 
verdis pro obligatoria infra ſpecificat. eſt factum præd. Petherici Williams 
er prout præd. Thomaſina interius verſus eum narravit Et aſſidunt 
dampna ipſius Thomaſinæ occaſione detentionis debiti infraſeript. 
ultra miſ. & cuſtag. ſua per ipſam circa ſectam ſuam in hac parte 
appoſit. ad duos denar Et pro miſ. & cuſtag. ill. ad quadraginta 
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folid' Ideo conſideratum eft quod præd. Thomafina recuperet 
verſus præfat. Pethericum debitum ſuum præd. ac dampna præd. 
per jur. in forma præd. aſſeſ. necnon treſdecim libr. & decem ſo- 
lid. pro mif. & cuſtag. ſais præd. eidem Thomaſinæ per Cur. dicti 
Domini. Regis nunc hic ex aſſenſu ſuo de incremento adjudicat 
Quæ quidem dampna in toto ſe attingunt ad quindecim libr. de- 
cem ſolid. & duos denar Et præd. Pethericus capiatur &c. Copiatur. 


Placita coram Domina Regina apud 4 de 
termino Sante Trinitatis Anno Regni Dominæ 
Anne nunc Reginæ Angliæ Cc. tertio. 
Rotulo 90. 5 0 


Slater verſus May. Vide fo. 42. 


London, if. * Emorandum, Quod als. ſcilt termino Paſchæ 
ultimo e coram Domina Regina 

apud Weſtm. venit Johannes Slater Admi- 
niſtrator omnium & ſingulorum bonorum 


juriom & creditorum quæ fuer. Chriſtopheri Youlden defunct. 


tempore mortis ſuæ per Thomam Moore Attorn. ſuum Et protulit 
in Cur. dictæ Dominæ Reginæ tunc ibidem quandam billam 
ſuam verſus Johannem May in Cuſtod. Mar &c. de placito 
tranſgr. ſuper caſum Et ſunt pleg.'de proſequend. ſeilicet Johan 
nes Boe & Richardus Roe Quz quidem billa ſequitur in hæc ver- Declaration 
ba ſſ. London ff, Johannes Slater Adminiſtrator omnium & ſingu- „ n 
lorum bonorum jurum & creditorum quæ fuer, Chriſtopheri Youl- jag the Ab- 


den defunct. tempore mortis ſuæ queritur de Johanne May in Cu- Face of Exe- 


cutor, for 


ſtod. Mar. Mareſc. Dominæ Regin:e coram ipſa Regina exiſten. pro Noney cnc 
eo videlicet quod cum prædictus Johannes May viceſimo tertio die by che Inte- 
Januar. Anno Domini Milleſimo ſexcentefimo nonageſimo nono hate. 
apud London videlt. in Paroch. beatæ Mariz de arcubus in Warda 71:6. Aſun p. 
de Cheape indebitat. fuillet cidem Chriſtophero in vita ſua in tri- 
inta libr. legalis monetæ Angl. pro tant. denar. ſumma ipſius 
-briſtopheri in vita ſua per ipſum Chriſtopherum in vita ſua 
præd. Johanni May ad ſpecial. inſtanc. & requilition. ipſius Jo- 
Vol, II. Ddd hannis 


* 
_— 


j 
. 
1 
' 
} 
11 
| 
il 
: 
' 
' 
l 
. 


752 


'Pleadings to the Caſes. 


— —— 


' hannis May ante tempus illud mutuo dat. & accommodat' Et fic 


Another In- 
deb. Aſſumpſ. 
for Money 
had and re- 
ccived to the 
Inteſtate s 
Uſe. 


Breach. 


Letters of 
Adminiſtray 
tion ſet forth, 


Requeſt. | 


inde indebitat. exiſten. ipſe præd. Johannes May in conſideratione 
inde poſtea ſcilt. eiſdem die & anno ſupradict. apud London pred. 
in Paroch: & Warda præd. ſuper ſe aſſumpſit & eidem Chriſto- 

ero in vita ſua adtunc & ibidem ſidelit. promiſit quod ipſe præd. 
mo May præd. triginta libr. eidem Chriſtophero cum inde 
poſtea_requiſit, efſet bene & fidelit. ſolvere & contentare vellet Cum- 
que etiam præd. Johannes May poſtea ſcilt. eiſdem die & anno ſu- 
pradict. apud London præd. in Paroch. & Warda præd. indebitat. 
fuiſſet eidem Chriſtophero in vita ſua in al. triginta libr. ſimilis 
legalis monetæ Angliz pro tal. denar. ſumma ipſius Chriſtopheri 
in vita ſua per ipſum Johannem May pro codem Chriſtophero & 
ad uſum ipſius Chriſtopheri ante tempus illud habit. & recept” Et 
ſic inde indebitat. exiſten. prædict. — May poſtea ſcilicet 
eiſdem die & anno ſupradict. apud London præd. in Paroch. & 
Warda præd. in conſideratione inde ſuper ſe aſſumpſit & eidem 
Chriſtophero in vita ſua adtunc & ibidem fidelit. promiſit quod 


ipſe præd. Johannes May præd. trigint. libr. ule. mentionat. eidem 


Chriſtophero cum inde poſtea requiſit. eſſet bene & fideliter ſolvere 
& contentare vellet Præd. tamen Johannes May ſeparal. promiſ- 
ſion. & aſſumption. ſuas præd. in forma præd. fact. minime curans 
ſed machinans & fraudulent. intendens eundem Chriſtopherum in 
vita ſua & præd. Johannem Slater poſt ipſius Chriſtopheri mortem 
(Cui quidem Jobanni Slater Adminiſtratio omnium & ſingulorum 
bonorum jurum & creditorum que fuer. præd. Chriſtopheri Youl- 
den tempore mortis ſuæ cum teſtamento ſuo annexo in uſum be- 
neſicium. & durante abſentia Elizabethæ Vittery Executric' in te- 
ſtamento præd. nominat. per Thomam providentia divina Can- 
tuar. Archiepiſcopum totius Angliz primat. & metropolitan. de- 
cimo quinto die Oftobris Anno Domini Milleſimo ſeptingente- 
ſimo tertio apud London pred. in Paroch. & Warda præd. de- 
bita juris forina commiſſa fuit) de præd. ſeparal. denar. ſummis 
in hac parte callide & ſubdole decipere & defraudare præd. ſepa- 
ral. denar. ſummas ſeu aliquem inde denar. eidem Chriſtophero in 
vita ſpa ſeu, præd. Johann Slater poſt ipſius Chriſtopheri mortem 
non ſolvit nec eis pro tiſdem hucuſque aliqualiter contentavit 
(licet ad hoc faciend. przd. Johannes May per ipſum Chriſtophe- 
rum in vita ſua & per præd. Johannem Slater poſt ipſius Chriſto- 
pheri mortem & Commiſſion. Adminiſtration, præd. apud Lon- 


don præd. in Paroch. & Warda præd. requiſit. fuit) ſed ill, eidem 


Chriſtophero in vita ſua ſolvere ſeu pro eiſdem aliqualit. conten- 
tare omnino recuſavit & præd. Johanni Slater ſolvere adhuc recu- 
ſat ad dampnum ipſius Johannis Slater quadragint. libr' Et inde 


produc. ſectam & c. Et profert hic in Cur. idem Johannes Slater 


literas adminiſtratorias præd. Archiepiſcopi præd. quæ commiſſion. 
adminiſtration. præd. Johanni Slater in forma præd. teſtantur 
quarum dat. eſt eiſdem die & anno in ea parte ſuperius mentionat. 
& cc. | 8 | | 

. 1 | Et 


ET 0 org me eld ls 1 . 2 3 — AS A 2 * 


Pleadings ts the Caſes. 753 


Et modo ad hunc diem ſcilicet diem Veneris prox. poſt craſti- 
num Sante Trinitatis iſto eodem termino uſque quem diem 
præd. Johannes May habuit licenc. ad billam præd. interloquendi 
& tunc ad reſpondend* &c. coram Domina Regina apud Weſtm. 
venit tam præd. Johannes Slater per Attorn. ſuum præd. quam 
præd. Johannes May per Richardum Gates Attorn. ſuum Et 
idem Johannes May defendit vim & injur. quando &c. Et dicit 
quod narratio præd. materiaque in eadem content. minus ſufficien. D-murrer co 
in lege exiſtit ad przd. Johannem Slater ad actionem ſaim pred. tos 
inde verſus ipſum Johannem May habend. manutenend. Quodq; 
ipſe ad narrationem illam modo & forma pred. declarat. neceſſè 
non habet nec per legem terrz tenetur aliquo modo reſpondere 
Et hoc parat. eſt verificare Unde pro defectu ſufficien. narration. 
in hac parte idem Johannes May petit judicium fi præd. Johannes 
Slater actionem ſuam pred. verſus ipſum Johannem May habere 
debeat &c. Et pro cauſis moration. in lege in hac parte idem Jo- 
hannes May ſecundem formam ſtatuti in hujuſmodi caſu nuper 
edit. & proviſ. oſtend. & Cur. hic demonſtrat has cauſas ſubſe- 
quen. videlicet quod narratio pred. eſt omnino incerta duplex 
inſenlibilis inſufficien. in lege & caret forma &c. 


Et præd. Johannes Slater dicit quod per aliqua per præd. Jo- Joinder 
hannem May ſuperius 8 Narr. præd. ipſius Johannis 
Slater caſſari minime debet quia dicit quod narratio præd. mate- 
riaque in eadem content. bon. & ſufficien. in lege exiſt. ad ipſum 
Johannem Slater ad actionem Tuam præd. inde verſus ipſum Jo- 
hannem May habend. manutenend. quam quidem narrationem ma- 
teriamque in eadem content. idem Johannes Slater parat. eſt veri- 
ficare & probare prout Cur &c. Et quia præd. Johannes May 
ad narr. ill. non reſpond. nec ill. hucuſque aliqualit. dedic. idem 
Johannes Slater petit judicium & dampna ſua occafione præmiſſ. 
fibi adjudicari &c. Sed quia Cur. dictæ Dominz Reginz nunc hic 
de judicio de & ſuper præmiſſ. reddend. nondum adviſatur dies 
inde dat. eſt partibus præd. coram Domina Regina apud Weſtm. 
uſque diem prox. poſt de judicio ſuo 
de & ſuper præmiſſ. ill. audiend. eo quod Cur, dictæ Dominæ Re- 


ginæ hic inde nondum &c. 
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Placita coram' Domino Rege apud Weſtm.. de 
termino Sandi Michaelis Amo Regni Domini 
Wille. tertii nunc Regis Aung Cc. undecimo. 


Rotulo 37. 


3 — 4 2 | 1 One & K+ ſuo 
. Gogo Treby Militt Capitali Juſticiario ſuo de Ban- 

nelchus tertius Dei Gratia Angliæ Scotiæ Franciæ 
& Hiberni# Rex Adei defenſor” &c. Dllecto & fideti ſuo Georgio 
Treby Militi Capital. Juſtie. fuo de Baneo ſalutem Quia in recordo 
& proceſſu destiam in redditione judicii ſoquelæ qua fuit in Curia 
noſtra ebram vobis & ſocits veſtris 4. noſtris de Banco præ- 
dicto per bfeve fibſtfum titet Willlelmum Phillipps Executor. te- 
ſtattent? WIinelnmn Phillipps geriefoff Patris fui nuper defund. & 
Silbertum Bpfſcöpum Sarum & Johantiem Berrow Clericum de eo 
quod deem EPHHEV DU & Johannes pettfitterent ipſum Willielmum 
Philnpps thedo queren. præſentare idoneam perſonam ad Eccle- 
ſtam de geafttòn als. Stafifoh Fitz-Warten als. Stanton Fitz- Herbert 
m Com. Wilts quæ vdcabat & ad ſuam ſpectabat donationem ut 
dicibattr Erref iner vent manifeftus ad grave dampnum ipforum 
Epiſeopi'8 Jehanfis ficut ex querets fliz accepimus nos etrorem 
ſi quis fait edo debits cortigi & eiſdem Epiſcopo & Johanni ple- 
nam & celerem juftittam Feri volentes in ha parte vobis manda- 
mus -qued ſi jadicium inde reddit. fit tune recordum & proceſſum 
prdictum eum emmfbds ea tangen. nobis ſub figillo veſtro di- 
ſtincte & aperte mittatis & hoc breve ita quod ea Babenwus a die 
Paſchæ in quinque ſeptimanas ubicunque tunc fuerimus in Angl. 
ut inſpectis recordo & proceſſu prædictis ulterius inde pro errore 
ill. corrigend. fieri fac. quod de jure & ſecundum legem & conſue- 
tud. Regni noſtri Angl. fuerit faciend. Teſte me ipſo apud Weſtm. 
viceſimo ſexto die Aprilis Anno Regni noſtri undecimo 


- 


Hale. 


Refponl. Georgii Treby Mil. Capital. Juſtic. infranominat. 
Record & proceſſ. loquelæ unde infra fit mentio cum omnibus 
ea tangen. coram Domino Rege ubicunq; &c. ad diem infracon- 
tent. mitto in quodam Recordo huic brevi annex. prout interius 
mihi præcipitur Geo. Treby. 
4” Placita 


8 
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Placita irrotulat. apud Weſtm. coram Georgio Treby Mil. & 
Sociis ſuis Juſtic. Domini Regis de Banco de termino Sanctæ Trini- 
tatis Anno Regni Domini Gulielmi tertii Dei Gratia Angliz Sco- 
tiæ Franciæ & Hiberniæ Regis Fidei Defenſoris &c. decimo. 
Rotulo 1562. 
Wilts f. Gilbertus Epiſcopus Sarum & Johannes Berrow Cleri- 
cus ſum. fuerunt ad reſpondend. Willielmo Phillipps generoſo Ex- 2 Impeais 
ecutor. teſtamenti & ult. voluntat. Willielmi Phillipps generoſi pa- . of 5 
tris ſui nuper defunct. de placito quod permittant ipſum Williel- Php 
mum Phillipps modo quer. przſentare idoneam perſon. ad Eccle- 
ſiam de Stanton als. Stanton Fitz-Warren als. Stanton Fitz-Herbert 
quæ vacat. & ad ſuam ſpectat donation' &c. Et unde idem Wil- Peclares up- 


lielmus Phillipps modo quer. per Dionyſium Ruſſel Attorn. ſuum on an Agcce- 
ment by In- 


dicit quod cum quidam Richardus Organ & Johannes Organ fuer, gamutfe be. 
ſeiſiti ut de feodo & jure de advocatione præd. Eccleſiæ ut de uno rween Join- 
groſſo Et ſic inde ſeiſiti exiſten. præd. Richardus Organ & Johan- wu co 
nes Organ viceſimo ſexto die Junii Anno Regni Domini Jacobi nu- Turns F 
per Regis Ang]. primi decimo tertio apud Stanton præd. in Com. 

præd. per quandam indentur. ſuam inter præd. Richardum Organ 

per nomen Richardi Organ de Lamborne in Com. Berks Gen. ex 

una parte & præd. Johannem Organ per nomen Johannis Organ 

de Stanton infra Hundred de Highworth in Com. Wilts. Gen. ex 

altera parte fact. cujus alteram partem figillo præd. Johannis Or- 

gan ſignat. idem Willielmus Phillipps modo quer. hic in Cur. pro- Prefer? of In. 
fert cujus dat. eſt eiſdem die & anno concluſer. & agreaver. inter tue 
ſe quod ipſi præd. Richardus Organ & Johannes Organ forent de- 

inde ſeiſit. in Communi non conjunctim de advocatione Eccleſiæ 

præd. ſcilicet quod dictus Richardus Organ ſtaret & eſſet ſeiſit. & 
haberet teneret & gauderet unam medietat. dictæ advocation. ſibi 

& hæred. ſuis & quod dictus Johannes Organ ſtaret & eſſet ſeifit. 

& haberet teneret & gauderet alteram medietat. dictæ advocation. 

ſibi & hered. ſuis Et quod dicti Richardus Organ & Johannes Or- 

gan & eorum ſeparal. hæred. toties quoties dicta Ecclefia de Stan- 

ton deveniret vacua ſeparalit. & reſpective præſentarent per ſeparal. 

turnos alternis vicibus modo & forma ſequen. videlicet quod dictus 
Richardus Organ & hæred. ejus poterint præſentare ad dictam Ec- 

cleſiam in primo turno adinde quando dicta Eccleſia contingeret 

primo & prox. vacare & dictus Johannes Organ. & hæred. ſui po- 

terint præſentare ad diam Eccleſiam quando eadem tunc prox. 

vacaret ſecunda vice, Anglice The ſecond Time, & ic dicti Richar- 

dus Organ & Johannes Organ ſeparaliter & eorum ſeparales 

& reſpectivi hæredes in eorum ſeparalibus turnis alternis vi- 

cibus ſicut eadem eccleſia aliquo tempore extunc deinceps de- 

veniret vacua præſentarent vel poſſent præſentare clericos ſuos 

juxta ordinem & curſum, Anglice Courſe, præantea ut præfer- 

tur concluſ. & agreat. prout per eandem Indentur. inter al. plenius 

apparet per quod iidem Richardus & Johannes fuer. ſeiſit. de ad- 
vocation. præd. ad præſentand. ad eandem eccleſiam in forma 
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præd' Et fic inde ſeiſit. exiſten. præd. Richardus Organ poſt con- 
fection. indentur. præd. ad eandem Eccleſiam vacan. incipiend. 


Firſt Preſent · primum turnum ſuum ac ut in primo turno ſuo apud Stanton 


przd. præſentavit quendam Johannem Woodbridge Clericum 
ſuum qui ad preſentation. ipſius Richardi Organ fuit ibidem ad- 
miſſ. & inſtitut. in eadem tempore pacis tempore Domini Jacobi 
nuper Regis Ang]. primi Ac poſtea Eccleſia pred. vacavit per mortem 
przd. Johannis Woodbridge ibidem per quod præd. Johannes ad 
eandem Eccleſiam fic vacan. ut in ſęecundo turno apud Stanton 
præd. præſentavit quendam Thomam Hotchkis Clericum ſuum quiad 
præſentation ipſius Johannis Organ fuit admiſſ. & inſtitut. in eadem 
tempore pacis tempore Domini Caroli nuper Regis Ang]. primi pra- 
dictoque Richardo Organ & Johanne Organ fic de advocatione præd. 
ſeiſit. exiſten, prædictus Richardus Organ poſtea apud Stanton 
præd. obiit de tali ſtatu ſuo inde ſeiſit. per & poſt cujus mortem 
medietas advocation. præd. cuidem Johanni Organ ut fratri & hæ- 
red. Richardi Organ deſcendebat per — idem Johannes Organ 
frater de medietat. advocation. præd. ſeiſit. fuit ut de feodo & jure 
ad præſentand. in forma præd. Et fic inde ſeifit. exiſten. poſtea 
ſcilicet viceſimo quinto die Auguſti Anno Regni dicti nuper Regis 
Caroli primi decimo quarto per quandam indentur. inter ipſum 
Johannem Organ ex una parte & quendam Richardum Hippeſley 
de Stone Eaſton in Com. Somerſet Gen. conſanguin. nepot. 
Anglice Nephew, przd. Johannis Organ fratris videlicet ſecundus 
filius Elizabethæ Hippeſley Viduz foror. naturalis dicti Johannis 
Organ fratris ex altera parte fact. apud Stanton præd. in Com. 
præd. cujus alteram partem ſigillo præd. Johannis Organ fratris 
ſignat. idem Willielmus Phillipps modo quer. hic in Cur. profert 
cujus dat. eſt eiſdem die & anno ult. ſupradictis & in conſidera- 
tion. naturalis amoris & affectus quos habuit & geſſit erga dictum 
Richardum Hippeſley ac in conſideratione ſanguinis inter eos & 
melior. præferament. & advanciament. manutenentiæ & ſuſtenta- 
tion. Anglice Livelihood, dicti Richardi Hippeſſey & fratris ejus in 
eadem indentur. poſtea nominat. ipſe præd. Johannes _ Fra- 
ter pro ſe & hæred. ſuis conveniſſet conceſſiſſet & agreaſſet ad & 
cum dicto Richardo Hippeſſey & hæred. ſuis quod ipſe dictus Jo- 
hannes Organ frater hæred. & aſſign. ſui & quilibet eorum ac 
omnis & quælibet al. perſona & perſonæ & corum hæred. qui tunc 
fuer. vel extunc impoſterum ſtarent & eſſent ſeiſit. de & in dicta 
medietat. advocation. præd. ſtarent & ſeiſit. eſſent de eadem ad opus 
& uſum dicti Richardi Hippeſley & hæred. de corpore dicti Richardi 


des declared. Hippeſley legitime procreand. & pro defect. tal. exitus ad opus & 


uſum Roberti Hippeſley fratris ipſius Richardi Hippeſley & hæred. 
de corpore dicti Roberti Hippeſley legitime procreand. & pro de- 
fect. tal. exitus ad opus & uſum dicti Johannis Organ fratris & 
hæred. & aſſign. ſuorum imperpetuum & ad. null. al. uſus inten- 
tion. vel propoſita quæcunque prout per indentur. præd. ultimo 
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mentionat. plenius apparet Virtute cujus quidem indentur. ac vi- 
gore cujuſdem Actus in Parliamento Domini Henrici nuper Regis 
Angl. octavi apud Weſtm. in Com. Middleſex. quarto die Februar. 
Anno Regni ſui viceſimo ſeptimo tent. edit. &- proviſ. de uſibus 
in poſſeſſion, trans ferend. præd. Richardus Hippeſley fuit ſeiſit. 
de medietat, advocation. præd. ut de feodo taliat. & jure remaner. 
inde in forma præd. ſcilicet ad præſentand. in forma pred. ſpectan. 
prædictoque Richardo Hippelley fic inde ſeiſit. exiſten. poſtea apud 
Stanton præd. in Com. præd. obiit per & poſt cujus mortem dicta 
medietas advocation. præd. deſcendebat cuidem Richardo Hippeſley 
Ar. ut filio & hæred. de corpore prædicti Richardi Hippeſley per 
quod idem Richardus Hippeſley fil. de dicta medietat. advocation. 
præd. ſeiſit. fuit ut de feodo talliatio & jure Et idem Richardus 
Hippeſley filius fic inde ſeiſit. exiſten. poſtea apud Stanton præd. 
_ obiit fine exitu de corpore ſuo exennt. per & poſt cujus mortem 
dicta medietas advocation. præd. deſcendebat cuidem Johanni Hip- 
peſley Ar. ut al. filio & hæred. de corpore prædict. Richardi Hip- 
pelley primo nominat. per quod præd. Johannes Hippeſley de 
dicta medietat. advocation, pred. ſeiſit. fuit ut de feodo & jure 
Et præd. Johannes Hippeſley fic inde ſeiſit. exiſten. idem Johannes 
Hippeſley poſtea ſcilicet decimo ſexto die Januar, Anno Regni Do- 
mini Caroli nuper Regis Ang]. ſecundi viceſimo quarto apud Stan- 
ton pred. in Com. prad. per quoddam ſcriptum ſuum quod idem 


— 


Willielmus Phillipps modo quer. figillo præd. Johannis Hippeſley Grant of the 
ſignat. hic in Cur. profert cujus dat. eſt eiſdem die & anno dedit next Avoid- 
& conceſſit Franciſco Symes Sen. de Kelmeſcott in Com. Oxon. 335 2 the, 
Gen. & Willielmo Phillipps teſtatori de Eaton Haſtings in Com. Fr. $mes,their 


Berks Gen. Exec. & Aſſign. ſuis primam & proximam advocatio- Executor 


nem donation. nomination. preſentation. & liberam diſpoſitionem 
przd. Eccleſiæ parochial. de Stanton als. dict. Stanton Fitz- Herbert 
als. Stanton Fitz-VVarren volens ac per idem ſcriptum ſuum con- 
cedens quod liceret & licitum foret ad & pro dictis Franciſco 
Symes & Willielmo Phillipps teſtator. Executor. & aſſign. ſuis ad 
dictam Eccleſiam de Stanton Fitz- Herbert als. Stanton Fitz- Warren 
quandocunque vel quomodocunque per mortem reſignationem de- 
privationem ceſſion. permitation. diſmiſſion. aut alio quocunque 
modo per quem eadem Eccleſia tunc primo & prox, contingeret va- 
care ullum honeſtum & doctum Clericum præſentare pro tunc 
prox. turno tantum prout per ſcriptum præd. plenius apparet Vir- 
tute cujus conceſſion. iidem Franciſcus Symes & Willielmus Phil- 
lipps teſtator. de advocation. Eccleſiæ de Stanton præd. poſſeſſionat. 
fuer. ſcilt. ad præſentand. ad eandem eccleſiam cum tunc primo & 
prox. vacare contingeret Et fic inde poſſeſſionat. exiſten. prædictus 


and Aſſigns. 


Franciſcus Symes poſtea apud Stanton prad. in Com. prad. obiit Fr. Ser, one 
& præd. Willielmus Phillipps teſtator. ſupervixit & fuit de advo- 2 ee, 
vocatione præd. ſolus poſſeſſionat. per jus accreſcendi &c. prædic- che Plaintiff's 
toque Willielmo Phillipps teſtatore ſic inde poſſeſſionat. exiſten. Teſt: tor ſur- 


Eccleſia prad. in vita præd. Willielmi Phillipps teſtator. vacavit 


3k per 
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The Vacancy per mortem præd. Thomæ Hotchkis & adhuc vacan. exiſtit* Quæ 

3 quidem vacatio Eccleſiz præd. per mortem præd. Thomæ Hotchkis 

eſt prima & proxima vacatio Eccleſiæ præd. poſt conceſſion. præd. 

eiſdem Franciſco Symes & Willielmo Phillipps per præfat. Johan- 

nem Hippeſley in forma præd. fact. & ea ratione ad prædictum 

Willielmum Phillipps teſtator. in vita ſua idoneam perſon. ad ec- 

clefiam præd. fic vacan. pertinuit præſentare Et pred. Epiſcopus 

& Johannes Berrow ipſum Willielmum Phillipps teſtator. injuſte 

impediver. prædictuſque Willielmus Phillipps teſtator. Eccleſia 

przd. ſic vacan. ut præfertur exiſten. poſtea ſcilicet vicelimo primo 

die junii Anno Regni dict. Domini Regis nunc & Dominæ Mariæ 

nuper Reginæ Angl' &c. ſexto apud Stanton præd. in Com. pred. 

Teftator condidit teſtamentum & ult. voluntat. ſuam ac per eandem conſti- 

made his e uit & ordinavit præd. Willielmam Phillipps modo quer. Executor. 

ill, and the £ 2 10 2 p 

Plaintiff his teſtamenti (ui præd. & poſtea ibidem obiit poſt cujus quidem 

Executor and Willielmi Phillipps teſtator. mortem præd. Willielmus Phillipps 

mw modo quer. accepit ſuper ſe on. & execution. teſtamenti præd. & te- 

Will p:ov'd. ſtamentum illud in debita juris forma probavit videlt. apud Stan- 

ton præd. & ea ratione ad ipſum Willielmum Phillipps modo quer. 

idoneam perſon. ad eccleſiam præd. fic vacan. ad præſens pertinet 

præſentare & præd. Epiſcopus & Johannes Berrow ipſum Williel- 

mum Phillipps modo quer. injuſte impediunt unde idem Williel- 

mus Phillips modo quer. dicit quod deteriorat. eſt & dampnum 

habet ad valenciam ſexcent. libr Et inde produc. ſectam &c. Cum 

Avers tbe hoc quod idem Willielmus Phillipps modo quer. verificare vult. 

Lifeof the quod præd. Johannes Hippeſley adhuc ſuperſtes & in plena vita 

the Identity Exiſtit videlicet apud Stanton przd. in Com. præd. Et quod Ec- 

of the Church. cleſia de Stanton als. Stanton Fitz- Warren als. Stanton Fitz-Her- 

bert eſt una eademque Eccleſia & non alia neque diverſa Et pro- 

_ „ fert hic in Cur. literas teſtatorias præd. Willielmi Phillipps teſta- 

mentary. tor. per quas ſatis liquet Cur. hic ipſum Willielmum Phillips 

modo quer. fore Executor. teſtamenti præd. & inde habere admi- 
niſtrationem &c. 

Plea, Parſon, Et prædictus Gilbertus Epiſcopus Sarum & Johannes Ber- 

Imparſonee. - row  Clericus per Johannem Carpenter Attorn. ſuum ven. & de- 

tend. vim & injur. quando &c. Et præd. Johannes Berrow dicit 

quod ipſe eſt parſon. imparſonat. Eccleſiæ prædict. ex colloca- 

tione præd. Epiſcopi Et pred. Epiſcopus & Johannes Berrow ul- 

terius dicunt quod præd. Willielmus Phillipps executor. actionem 

ſuam præd. verſus eos habere non debet quia dicunt quod præd. Ec- 

Admit the cleſia de Stanton als. Stanton Fitz-Warren als. Stanton Fitz-Her- 

Vacancy 0d bert vacavit per mortem præd. Thomæ Hotchkis viceſimo die Sep- 

fix Months tembris Anno Domini Milleſimo ſexcenteſimo nonageſimo tertio 

3 & ſic vacan. exiſtebat uſque viceſimum tertium diem Aprilis Anno 

Left. Domini Millefimo ſexcenteſimo nonageſimo quarto quo die apud 

Stanton præd. prædictus Epiſcopus eo quod adtunc ſex menſes poſt 

vacationem ejuſdem Eccleſiæ plene elapſ. devolut. fuer. ordinarius 

loci ill. exiſten. præd. Johannem Berrow Clericum ad Ecclefiam ill. 

I tunc 
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tunc vacan. contulit prout ei bene licuit Et hoc parat. ſunt veri- 
ficare Unde pet. judic. fi præd. Willielmus Executor actionem 
ſuam præd. verſus eos habere debeat &c. | 

Et prædictus Willielmus Phillipps Executor dicit quod ipſe per Replies and 
aliqua przallegat. ab actione ſua præd. habend. pracludi non de- int the 
bet quia dicit quod bene & verum eſt quod prædicta Eccleſia de cn, 
Stanton als. Stanton Fitz-Warren als. Stanton Fitz-Herbert præd. 
per mortem præd. Thomæ Hotchkis præd. viceſimo die Septembris 
Anno Domini Milleſimo ſexcenteſimo nonageſimo tertio ſupradict. 
vacavit prout præd. Epiſcopus & Johannes Berrow placitando al- 
legaver. ſet idem Willielmus Phillipps Executor ulterius dicit 
quod poſt præd. viceſimum diem Septembris Anno Domini Mille- 
ſimo ſexcenteſimo nonageſimo tertio ſupradict. & ante pred. vice- 
ſimum tertium diem Aprilis Anno Domini Milleſimo ſexcenteſimo 
nonageſimo quarto infra ſex menſes poſt mortem præd. Thomæ 77 
Hotchkis ſcilicet decimo ſexto die Oftobris Anno Domini Mille- Put geendet 
ſimo ſexcenteſimo nonageſimo tertio præd. Willielmus Phillipps d Moacks, 
teſtator per ſcriptum ſuum ſigillo ſuo ſigillat. cujus dat. eſt eodem to wit 16th, 
decimo ſexto die Octobris Anno Domini Milleſimo ſexcenteſimo —— eg 
nonageſimo tertio apud Stanton pred. in Com. præd. præd. Epiſ- Weiting pre- 
copo adtunc præd. loci de Stanton als. Stanton Fitz-Warren als. Cnted 7. 
Stanton Fitz-Herbert Ordinario præſentavit quendam Johannem Yen: the 
Symes Artium Magiſtrum Clericum ſuum Et pred. Epiſcopum ad- Biſhop to ad- 
tunc & ibidem requiſivit admittere & inſtituere eundem Johan- 1 
nem Symes ad Eccleſiam præd. fic vacantem per mortem prædict. | 
Thomæ Hotchkis quem quidem Johannem Symes pred. Epiſcopus 
ad Eccleſiam pred. ad pred. præſentation præd. Willielmi Phil- 
lipps teſtator. adtunc & ibidem admittere & inſtituere penitus re- 
cuſavit ac ipſum Willielmum Phillipps teſtator. ad praſentand. 
impedivit Et hoc parat. eſt verificare Unde pet. judic. & dampna 
occaſione impedimenti prædict. necnon breve præd. Epiſcopo ſibi 
adjudicari &c. 

Et præd. Epiſcopus & Johannes Berrow dicunt quod bene & ve- Ræjoin and 
rum eſt quod præd. Willielmus Phillipps teſtator per ſeriptum pittntation, 
ſuum ſigillo ſuo ſigillat. præſentavit præfat. Johannem Symes prout bur ay that 
idem Willielmus Executor. ſuperius replicando allegavit Sed iidem 7: d root 
Epiſcopus & Johannes Berrow ulterius dicunt quod poſtea & infra 3 Time 
ſex menſes poſt vacation. Eccleſiæ præd. ſcilicet prædicto decimo to prepare 
ſexto die Octobris Anno Domini Milleſimo ſexcenteſimo nonage- pm tr 
ſimo tertio ſupradicto præd. Johannes Symes apud Stanton pred. and never re- 
tulit præſentationem præd. præd. Epiſcopo & requiſivit præd. Epiſ- turacd. 
copum dare prædict. Johanni Symes paucos dies ad ſe præparand. 
fore examinat. de ſufficientia ſua in literatura ad habend. Eccleſiam 
præd. quodque prædict. Epiſcopus ſuperinde ſuper requiſitionem 

præd. 1 Symes adtunc & ibidem dedit licenc. præd. Johan- 
ni Symes abire & ibidem redire præd. Epiſcopo infra tres dies 
prox. ſequen. fore examinat. de ſufficiencia ſua pred. qui quidem 
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tres dies diu ante finem ſex menſium poſt vacation, Eccleſiæ pred. 

per mortem prædict. Thomæ Hotchkis ſcilicet per ſpatium unius 

menſis finit. fuer. ſcilicet apud Stanton præd. Et præd. Epiſcopus 

& Johannes Berrow ulterius dicunt quod ipſe idem Epiſcopus per 

præd. tres dies poſtea ibidem parat. fuit ad examinand. præd. Jo- 

hannem Symes de ſufficientia ſua præd. quodque præd. Johannes 

Symes nec infra predic. tres dies nec unquam poſtea revenit nec 

ſe obtulit prædicto Epiſcopo fore examinat. de ſufficiencia ſua 

præd. per quod prædict. Eccleſia remanſit vacua per ſpacium ſex 

menſium & ultra poſt præd. vacationem per mortem præd. Thomæ 

Hotchkis ſuper quo idem Epiſcopus contulit prædict. Johannem 

Berrow ad Eccleſiam ill. fic vacan. qui quidem Johannes Berrow 

ſtea in eadem Eccleſia debita juris forma induct. fuir abſque hoc 

Traverſes his quod præd. Epiſcopus prad. Johannem Symes ad Eccleſiam præd. 

Refuſal ro 2d- ad præſentationem prad. Willielmi Phillipps teſtator. admittere & 

mit J. Yer. inſtituere penitus recuſavit prout pred. Willielmus Phillipps Exe- 

cutor ſuperius allegavit Et hoc parat. ſunt verificare Unde pet. 

judic. & quod prad. Willielmus Executor ab actione ſua prædicta 
præcludatur &c. | ; 

 Surrejoinder Et prædict. Willielmus Phillipps Executor ut prius dicit quod 

ad Ive vp- præd. Epiſcopus præfat. Johannem Symes ad Eccleſiam præd. ad 

ber. præſentation. præfat. Willielmi Philſipps teſtator. admittere & in- 

ſtituere penitus recuſavit prout idem Willielmus Phillipps Execu- 

tor ſuperius inde replicando allegavit Et hoc pet. quod inquiratur 

per patriam Et præd. Epiſcopus & Johanncs Berrow ſimiliter &c. 

Ideo præcept. eſt vic. quod Venire fac. hic a die Sanctæ Trin. in 

tres ſeptimanas duodecim &c. per quos &c. Et qui nec &c, ad 

| Continuances recogn. &c. Quia tam &c. Ad quem diem hic ven. partes &c. Et 

per , vic. non mil. breve ideo ficut prius pracept. eſt vic. quod Venire 

: fac. hic a die Sancti Michaelis in tres ſeptiman. duodecim &c. ad 

recogn. in forma prad' &c. Ad quem diem hic ven. partes &c. 

Et vic. non miſ. breve ideo ſicut prius præcept. eſt vic. quod Ve- 

nire fac. hic in Octab. Purification. beatæ Mariæ duodecim & c. ad 

recogn. in forma prad' &c. Ad quem diem jurata inter partes 

præd. de prædicto placito poſit. fuit inde inter eas in reſpectum 

hic uſque ad hunc diem ſcilicet a die Paſchæ in quindecim dies 

tunc prox. ſequen. Niſi Juſtic. Domini Regis ad Aſſiſas in Com. 

prædicto capiend. aſſign. per formam ſtatuti &c. die Sabbati un- 

decimo die Martii præteriti apud Novum Sarum in Com. præd. 

prius ven. Et modo hic ad hunc diem ven. prædictus Willielmus per 

| Attorn. ſuum prædictum & præfat. Juſtic. ad Aſſiſas coram &c. mil. 

Return of the hic recordum ſuum in hæc verba Poſtea die & loco infracontent. 

Poſtes. coram Thoma.Rokeby Mil. un. Juſtic. Domini Regis ad placita co- 

ram ipſo Rege tenend. aflign. & Johanne Powel Mil. un. Juſtic. 

dict. Domini Regis de Banco Juftic. ipſius Domini Regis ad Aſſiſas 

in Com. Wilts capiend. aſſign. per formam ſtatuti &c. ven. tam 

"of 0 | infra- 
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infranominat. Willielmus Phillipps Gen. Executor teſtamenti & ult. 
voluntat. Willielmi Phillipps Gen, patris ſui nuper defunct. quam 
intraſcript, Gilbertus Epiſcopus Sarum & Johannes Berrow Cleri- 
cus per Attorn. ſuos infracontent' Et jur. juratæ unde infra fic 
mentio exact. ſimiliter vener. qui ad veritatem de infracontent. 
dicend. elect. triat. & jurat. dicunt ſuper ſacramentum ſuum 
quod prædict. Gilbertus & piſcopus Sarum infranominat. Johan- 
nem Symes ad Eccleſiam infra mentionat. ad præſentationem 
præfat. Willielmi Phillipps teſtator. admittere & inſtituere penitus 
recuſavit prout præd. Willielmus Phillipps Executor. interins inde 
replicando allegavit Et jurator. præd. ſuper ſacramentum ſuum 
ulterius dicunt quod Eccleſia præd, eſt plena de præd. Johanne 
Berrow ex collatione præd. Gilberti Epiſcopi Sarum prout interius 
per ipſum allegatur quodque Eccleſia prad. eſt & tempore quo &c. 
fuit valoris Centum & viginti librar* per annum in omnibus exiti- 
bus ultra repriſas Et jurator. pred. aſſidunt dampna ipſius Williel- 
Phillipps Executor. pro miſ. & cuſtag. ſuis per ipſum circa ſectam 
ſuam in hac parte appoſit. ad quadragint. ſolid Ideo nullo habito 
reſpectu ad prædictos quadragint. ſolidos de dampnis & mil, & 
cuſtag. pred. per jur. præd. occaſione impedimenti præd. aſſeſ. 
quia hujuſmodi dampna aut miſ. per legem terræ in hoc caſu nul- 


Find the Bi- 
ſhop did te- 
tuſe to admit 
upon the 
Plaintiff's 
Preſentation, 
zod the Chuih 
full upon the 
Biſhop's Col- 
lation, end the 
yearly Value 
1207. 


latenus ſunt adjudicand. conf. eſt quod prædictus Willielmus Phil- Judgmene 


lipps Executor recuperet verſus præfat. Epiſcopum Sarum & Jo- 
hannem Berrow præ ſentationem ſuam Eccleſiæ pred. & dampna 
ſua ad valorem Eccleſiæ ill. pro dimid. unius anni que fe attin- 

unt ad ſexagint. libr. per jur. præd. in forma præd. aſſeſſ. Et ha- 
eat breve A:chiepiſcopi Cantuar. totius Angl. Primat. & loci ill. 
Metropolitan. eo quod prædictus Epiſcopus Sarum eſt pars &c. 
quia prædictus Johannes Berrow ad eandem KEcclefiam ad colla- 
tionem prædicti Epiſcopi Sarum admiſſus & inſtitutus ac in eadem 
inductus exiſtit ad eundem Johannem Berrow ab Eccleſia ill. amo- 
vend, & ad Eccleſiam ill. ad præſentationem præd. Willielmi 
Phillipps Executor. idoneam perſonam admittat Et prædictus Epiſc. 
Sarum & Johannes Berrow in Miſericordia &c. Poſtea ſcilicet die 
lunæ prox. poſt tres ſeptiman. Sancti Michaelis iſto eodem termino 
coram Domino Rege apud Weſtmonaſterium ven. præd. Epiſ- 
copus & Johannes Berrow per Adrian. Moore Attorn. ſuum & 
dicunt quod in record. & proceſſ. præd. acetiam in reddition. ju- 
dic. præd. maniteſte eſt erratum in hoc videlicet quod per record. 
præd. apparet quod judicium præd. in forma præd. reddit. reddit. 
fuit pro præfat. Willielmo Phillipps verſus præfat. Epiſcopum & 
Johannem Berrow ubi per legem terræ hujus Regni Angl. judicium 
ill. reddi debuiſſet pro præfat. Epiſc. & Johanne Berrow verſus eun- 
dem Willielmum Phillipps ideo in eo manifeſte eſt erratum Erratum 
eſt etiam in hoc videlicet quod record. pred. coram Domino Rege 
nune hie miſſum defectivum exiſtit in hoc videlicet quod breve 


Originale & retorn. ejuſdem inter partes præd. in placito præd. ex- 
tra 


and awarding 
a Writ to the 
Biſhop. 


Miſer.cordia. 


Errors af- 
ſign'd. 
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tra record. ill. totaliter omittuntur & in Cuſtodia Cuſtodis brevium 
dicti Domini Regis nunc de Banco adhuc remanent eidem Domino 
Regi minime certificat Et pet. iidem Epiſcopus & Johannes Ber- 
row breve dicti Domini Regis nunc Cuſtod. brevium dicti Do- 
mini Regis nunc de Banco prædict. dirigend. ad breve præd. una 
cum retorn. ejuſdem brevis ditto Domino Regi certificand* Et eis 
conceditur &c. per quod mandat. eſt Willielmo Thursby Armig. 
Cuſtod. brevium Domini Regis de Banco præd. quod ſcrutat. bre- 
vibus original. Com. Wilts de termino Sanctæ Trinitatis Anno 
Regni dicti Domini Regis nunc octavo in Cuſtodia ſua de recordo 
exiſten. quid de brevi præd. in eiſdem invenerit unacum integro 
retorn. ejuſdem brevis adeo plene & integre prout in Cuſtodia ſua 
remanent Domino Regi indilate ubicunque &c. mittat unacum 
brevi dicti Dom. Regis fibi inde direct &c. Qui quidem Cuſtos 
brevium virtute brevis illius fibi inde direct. eidem Domino Regi 
certificavit quod ſcrutatis brevibus originalibus Com. ſui Wilts de 
præd. termino Sanctæ Trinitatis Anno Regni ſui octavo in Cuſto- 
dia ſua de recordo affilat. habetur quoddam breve originale inter 
partes przd. de placito præd. in Cuſtodia ſua de prad. termino 
affilat. tenor cujus quidem brevis unacum retorn. ejuſdem ſequitur 
in hæc verba Gulielmus tertius Dei Gratia Ang]. Scotiæ Franciæ & 
Hiberniz Rex Fidei Defenſor' & c. Vic. Wilts ſalutem Præcipe 
Gilberto Epiſcopo Sarum & Johanni Berrow Clerico quod juſte & 
fine dilatione permittant Willielmum Phillips Executor. teſtamen- 
ti Willielmi Phillipps patris ſui nuper defunct. præſentare ido- 
neam perſonam ad Eccleſiam de Stanton quæ vacat & ad ſuam 
ſpectat donationem ut dicit & unde queritur quod prædicti Epiſ- 
copus & Johannes eum injuſte impediunt Et niſi fecerint & præ- 
dictus Executor fecerit te ſecur. de clam. ſuo proſ. tune ſum, per 
bonos ſum. prædictos Epiſcopum & Johannem quod ſint coram 
Juſtic. noſtris apud Weſtm. a die Sanctæ Trinitatis in quindecim 
dies oſtenſ. quare non fecerint Et habeas ibi ſum. & hoc breve 
Teſte Thoma Archiepiſcopo Cantuar. & cæteris Cuſtodibus & ju- 
ſtic. Regni apud Weſtm. viceſimo octavo die Maii Anno Regni no- 
{tri octavo Hale Eſſon. pro Epiſcopo adjorn. uſque tres Michaelis 
Idem dies pro Clerico Eſſon. pro Clerico ad jorn. uſque craſtinum 
Martini Idem dies pro Epiſc. W. Hall pleg. de proſ. Johannes Doe 
& Richardus Roe ſum. Tho. Eyre Jo. Ruſſel Edvardus Somner Ar. 
Vic. Quod quidem breve de Certiorari unacum retorn. inde inter 
Record. fine die iſtius termini affilatur Et ſuper hoc præd. Williel- 
mus Phillipps per Joſephum Sherwood Attorn. ſuum ſtatim hic 
in Cur, ſimiliter ven' Et ſuperinde præd. Epiſcopus & Johannes 
Berrow (ut prius) dicunt quod in record. & proceſſ. prxd. acetiam 
in redditione judicii pred. manifeſte eſt erratum allegando Error, 
prxd. per ipſos in forma præd. ſuperius allegat. Et pet. quod ju- 
dicium præd. ob error. præd. & al. in record. & proceſſ. præd. exi- 
ſten. revocetur adnulletur & penitus pro nullo habeatur Et * 
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ipſi ad omnia quæ occaſione judicii prædict. amiſer. reſtituantur 
Et quod Cur. dicti Domini Regis nunc hic procedat ad examina- 
tion. tam record. & proceſſ. præd. quam materiarum præd. ſupe- 
rivs pro erroribus aſſign. quodque præd. Willielmus ad errores 


præd. rejungat Super quo idem Willielmus Phillipps dicit quod nec 


in record. & proceſſ præd. nec in redditione judicii præd. in ullo 
eſt erratum Et ſimiliter pet. quod Cur. dicti Domini Regis nunc 
hic procedat ad examination. tam record & proceſſ. præd. quam 
materiarum prædict. ſuperius pro error. aſſign. Et quod judicium 
præd. in omnibus affirmetur Sed quia Cur. dicti Domini Regis 
nunc hic de judicio ſuo de & ſuper præmiſſis reddend. nondum 


adviſatur dies inde dat. eſt partibus præd. coram Domino Rege Fraiciun A. 
| | ubi- firmetar. 


uſque | | 1 
cunque &c. de judicio ſuo inde audiend. eo quod Cur. dicti Do- 
mint Regis nunc hic inde nondum &c, * ret 


Placita coram Domina Regina apud Weſtm. de 
Termino Sancti Michaelis Anno Regni Domine 
Anne nunc Regine Angliæ c. tertib. 


Rotulo 144. 
Goddard verſus Smith, & a. Vide fo. 21. 


Midal. il. Emorandum, Quod als. ſcilt. termino Sanctæ 
Trinitatis ultimo præterito coram Domina 
Regina apud Weſtm. venit Richardus God- 
dard per Henricum Wright Attorn. ſuum 


Et protulit in Cur. dictæ Dominæ Reginæ tunc ibidem quandam 
billam ſuam verſus Richardum Smith & Chriſtopherum Preſton 


in Cuſtod. Mar' &c. de placito tranſgr. ſuper caſum Et ſunt pleg. 


de proſequend. ſſ. Johannes Doe & Richardus Roe quæ quidem 
billa ſequitur in hæc verba ſſ. Middleſex ff; Richardus Goddard 


queritur de Richardo Smith & Chriſtophero Preſton in Cuſtod. 


Mar. Mareſc. Dominz Reginæ coram ipſa Regina exiſten, pro eo 


videlicet quod cum prxd. Richardus Goddard bonus verus ſidel. 
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Declaration pacificus-8 honeſt. Dominæ Reginæ nunc ſubdit. & ligeus exiſtit 
8 2 & bonorum inominis famæ reputation. converſation. geſtur. condi- 
for a falſe and tion. fuit ac ut bonus verus fidel. pacificus & honeſt; Jigeus & ſub- 
manicious e dit. diaz Dominæ Reginæ nunc abſque ullo ſcandalo imputation, 
Barretry. Inde Ave macula l exiſten. Bt ut Barectator ſdu pacis dictæ Pominæ Re- 
acqu;erat, ſuit. ginæ pexturbator ſeu ſuſpicion. hujuſmodi criminis 2 tempore na- 
tivitat. ſuæ hucuſque inter vicinos ſuos & al. ſubdit. dictæ Dominæ 

Reginæ quibus idem Nichardus Goddard cognit. fuit.:ſe minime 

geſſit & gubernavit & rationę honeſt. & quiet. converſation. ſuæ 

przd. per totum tempus prædict. maguam credenc. & eſtimation. 
dDienon diverſa grandia lucra & proficha. licite & honeſte pro ſu- 
ſtentation. ſua & familiæ ſuæ de vicinis ſuis & al. dictæ Dominæ 
Reginæ ſubdĩt. quibus ĩdem Richardus Goddard commerciumc ha- 
buiſſet lucravit & acquiſivit Dicti tamen Richardus Smith & Chri- 
ſtopherus præmiſſorum non ignari ſed machinantes & malitioſe in- 
tenden. ipſum Richardum Goddard non ſolum de bon. nomine fama 
& eſtimation. ſuis pred. deprivare verum etiam ipſum Richardum 
Goddard in ſcandalum ignominiam & opprobrium publicum in- 
ducere ut ea ratione ſubdit. dictæ Dominz Reginæ a conſortio ipfins 
Richardi Goddard ſe ſubſtraherent & cum eo aliqualit. intromittere 
ſive commercium habere omnino ceſſarent & abſtinerent decimo 
tertio die Septembris Anno Regni dictæ Dominæ Annæ nunc Reginæ 
Angl' &c-, primo apud Paroch, Sancti Jacobi Clerkenwell in Com. 
pred. conſpiration. inter ſe adtunc & ibidem præhabita falſo & 
malitioſe abſque gliqug cauſa ſeu. colgre hujuſmodi criminis per 
Wen Richardum God ard perpetrat. ad ipſum Richardum God- 
dard ut Barectator. & publicum paris; dictæ Dominæ Reginæ per- 
turbator. indictari cauſand. iidem Richardus Smith & Chriſtophe- 
rus apud Paroch. præd. in Com. præd. in profecution. & execu- 
tion. malitioſæ intention. necnon conſpiration. prad. ad general. 


quarterial. Seſſion, pacis Dominz Reginæ tent. pro Com. Middleſex 


Indiftment at. apud Hickss-Hall in St. Johnſtreet in Com. prad. coram Johanne 
—— — Henrico e Eo Oey x 8 21 Med ſuis 
Juſtic. dictæ Dominz Reginz ad pacem in Com. præd. conſervand. 

necnon ad diverſa felon. tranſgr. contempt, & malefacta in eodem 

Cotn. perpetrat. audiend. & terminand. aſſign, eundem Richardum 
Goddard ea intention. ad defamand. eundem Richardum Goddard 

abſque' ulla legitima vel vera cauſa per nomen Richardi Goddard 
nuper de Paroch. Sancti Jacobi Clerkenwell in Com. Middleſex 

Teom. de eo quod idem Richardus Goddard primo die Januarit 

Anno primo ſupradicto & diverſis al. diebus & vicibus tam antea 

quam poſtea apud Paroch. præd. in Com. prixd. fuiſſet & adtunc 

uit communis Barectator ac communis aſſiduus & publicus pacis 

dictæ Dominæ Reginæ nunc perturbator necnon communis & tur- 

bulent. calumpniator ac litium & diſcordiarum inter vicinos ſuos 

quiet. & honeſt. ſeminator adeo ut diverſ. lites controverſias nec- 


non jurgia rixas & pugnas apud Paroch. præd. in Com. pred. 2 | 
| | alibi 
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alibi in dicto Com. Middleſex inter diverſ. dictæ Dominæ Reginæ 
ligeos & ſubdit. moviſlet procuraſſet & incitaſſet in magnam pacis 
dictæ Dominæ Reginæ nunc perturbation. in malum exemplum 
omnium aliorum in hujuſmodi caſu delinquen. ac contra pacem 
dictæ Domitte fegt nz nunc coron. & dignitat. ſuas &. falſo & 
walitioſe indictari fecer. & procuraver. ac indictament. ill. verſus 

jplum Richardum Goddard falſo & malitioſe proſecut. fuer. & pro- 


A maln lecut 
Tecut. eſſe càùfaver. quouſgtre Ho Domina Regina nunc indicta- Remor'd by 
ment. ill. coram ea poſtea certis de cauſis venire fee. terminand. & Certierari. 


præcept. fuit vic. Com. præd. quod non omitt' &c. quin eum ve- 
nire fac. ad reſpondend' &c. & jipſe idem Richardus Goddard po- 
ſtea ſcilicet termino Sancti Michaelis Anno Regni dictæ Dominæ 
Reginæ nuric ſecundo in Cir. Domink Reginz coram ipſa Regina 
eadem Cur. apud Weſtm. exiſten. ſecundum legem & conſuetudi- 


nem.htjus Regiſi Angl. debito & legitimo modo inde exonerat. Diſcharged: 


fuit Quorum quidem præmiſſorum verſus ipſum Richardum God- 
dard per przd.; Richardym Smith & Chriſtopherum Preſton in 
forma præd. publicat. fact. exhibit. & proſecut. prætextu idem 
Richardus Goddard non ſolum in bonis nomine fama eredenc. & 
reputation. ſuis præd. multipliciter læſus & deteriorat. & in corpore 
ſuo inqtietat. & debilitat. exiſtit verum etiam diverſas ingentes 
denar. ſummas in & circa ſęipſum de indictament. ill. acquietand. 
& exonerand. & innocenc.. ſuam vindicand. expendere & erogare 
coact. fuit in diſcredenc. maximam ac extremam diſpauperation. ip- 
ſins Richardi Goddard & ad dampnum ipſius Richardi Goddard 
viginti librarum Et inde produc. ſectam &c. | 


Et modo ad hunc diem ſcilicet diem Lunæ prox. poſt tres ſepti- 


manas Sancti Michaelis iſto eodem termino uſque-quem diem præd. 
Richardus Smith & Chriſtopherus habuer. licenc. ad billam præd. 
intetloquend. & tunc ad reſpondend' &c. coram Domina Regina 
apud Weſtry; venit tam præd. Richardus Goddard per Attorn. 
ſuum præd. quam præd. Ricbardus Smith & Chriſtopherus per Ed- 
mundum Butler Attorn. ſuum Et iidem Richardus Smith & Chri- 
ſtopherus defend. vim & injur. quando &c. Et dicunt quod ipſi 
in nullo ſunt culpabiles de præmiſſis ſuperius eis impoſit. prout 
præd. Richardus Goddard ſuperius verſus eos queritur Et de hoc 
pon. ſe ſuper patriam Et præd. Richardus Goddard ſimiliter &. 
Ideo ven. inde jur. coram Domina Regina apud Weſtm. die Lunæ 


* 


prox. poſt craſtinum animarum Et qui nec &c. ad recogn' &c. 


quia tam &c. idem dies dat. eſt partibus præd. ibidem &c. 


Not guilty 
pleaded. 
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Placita coram Domina Regina apud Weſtm. de 
termino Sanflz Trinitatis Anno Regni Dominæ 
Anne nunc Reginæ Anglia Cc. tertio. Ry. 
tulo 211. 


Tenant »erſus Gouldwin. Vide fo. 21. 


Mzdal. ſ.. 1 (iy Emprandum, Quod als. ſcilicet termino Paſ. 
A 1 chæ ultimo præterito coram Domina Re-. 

1 gina apud Weſtm. venit Robertus Tenant 

per Johannem Rice Attorn. ſuum Et pro- 

tulit in Cur. dictæ Dominæ Reginæ tunc ibidem quandam billam 

ſuam verſus Lucam Gouldwin in Cuſtod. Mar' &c. de placito 

tranſgr. ſuper caſum Et ſunt pleg. de proſequend. ſcilicet Johannes 

Doe & Richardus Roe Quæ quidem billa ſequitur in hec verba ſſ. 

Caſe for not Middleſex ſſ. Robertus Tenant queritur de Luca Gouldwin in 

repairing a Cuſtod. Mar. Mareſc. Dominæ Reginz coram ipſa Regina exiſten, 

Well. where. pro eo videlicet quod cum ipſe idem Robertus primo die Octobris 

by the Plain- Anno Regni Dominz Annæ nunc Reginæ Angl' &c. primo & ab- 

cif was pre- inde ſemper hucuſque poſſeſſionat. fuiſſet & adhuc poſſeſſionat. ex- 
judic'd. —__ | Rh K a 2 þ 

iſtit de uno Meſuagio ſcituat. jacen. & exiſten. in Frich-ſtreet in 

Paroch. Sanctæ Annz infra libertat. Weſtm. in Com. Middleſex 

præd. pro quodam termino annorum nondum finit. ac in cellario 

foo parcel]. Meſuag. ſui præd. reponere & conſervare ſolebat car- 

bon. ac illupulat. cerviſiz copias pro uſu familiæ ſuæ necnon ad 

vendend. & merchandizand. diverſis perſonis quæ de ipſo commo- 

dtitat. præd. emere ſolebant in Meſuagio ſuo præd. ad ipſius Rober- 

ti non modicum proficuum & utilitat. Quod quidem cellarium 

contigue adjacet & per totum tempus præd. contigue adjacebat 

Meſuagio pred. Lucæ in Paroch. præd. & de forica parcel]. præd. 

Averment of Meſuagii præfat. Lucæ ſeparari & vallari ſolebat per murum craſ- 

the Uſage . ſum & compactum qui ad dictum Meſuagium præfat. Lucæ pertinet 

& per præfat. Lucam per totum tempus præd. de jure debuit repa- 

rari præfat. tamen Lucas præmiſſorum non ignarus ſed machinans 

& fraudulent. intendens ipſum Robertum in hac parte minus rite 

prægravare & ipſum Robertum de uſu & commoditate cellarii Me- 

ſuagii ſui præd.totaliter deprivare & de proficuo commercii ſui pred. 

* impedire eodem primo die Octobris Anno Regni ditx Dominæ Re- 

ginæ ſupradicto & abinde ſemper hucuſque murum præd. licet 

ſæpius requiſit. eundem reparare ſcilicet per ipſum Robertum eodem 

2 primo 
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pricio die Octobris in Paroch. præd. tam negligent. cuſtodivit & 
reparavit quod ob defectum debit. curæ & reparation. ejuidem Muri 
fœditates & ſordida foricæ præd. de eadem forica per decaſus & 
fraction. muri præd. in cellar. præd. ejuſdem Roberti fluebant & 
cellarium prad. inundabant ſcilicet in Paroch. præd. per totum 
tempus præd. per quod ipfe idem Robertus uſum cellarii ſui & pro- Plaintiff dam. 4 
ficunm commercii ſui præd. per totum tempus pred. perdidit & ami- nified. 
fit Unde idem Robertus dicit quod ipſe deteriorat. eſt & dampnum 
habet ad valenciam centum librarum Et inde producit ſe&am &c. 

Et modo ad hunc diem ſcilicet diem Veneris prox. poſt craſti- 
num Sanctæ Trinitatis iſto eodem termino uſque quem diem præd. 
Lucas habuit licentiam ad billam præd. interlaquend. & tunc ad 
reſpondend' &c. coram Domina Regina apud Weſtm. venit præd. 
Robertus per Attorn. ſuum præd. Et petit quod præd. Lucas ad 
narrationem ſuam præd. reſpondeat Et prædictus Lucas licet ad 
eundem diem ſolempniter exact. non ven. nec aliquid dicit in bar- judgment per 
ram five præcluſionem actionis prædictæ Roberti præd. per quod N dict. 
idem Robertus remanet inde verſus eum indefenſ. Ob quod præ- 


dictus Robertus dampna ſua verſus præfat. Lucam recuperare de- 


beat Sed quia Cur. diaz Dominæ Reginæ nunc hic coram ipſa 
Regina incognit. exiſtit quæ dampna prædictus Robertus occaſione 
præmiſſorum in hac parte ſuſtinuit —— Ideo præcept. eſt vic. quod 
per ſacramentum duodecim proborum & legalium hominum de 
balliva ſua diligent. inquirat quæ dampna prædictus Robertus 
tam occaſione præmiſſorum quam pro miſis & cuſtagiis ſuis per 
ipſum circa ſectam ſuam in hac parte appoſit. ſuſtinuit Et inquiſi- 
tion. quam inde ceperit Dominz Reginæ apud Weſtm. die Lunæ 
prox. poſt tres ſeptiman. Sancti Michaelis ſub ſigillo ſuo & ſigillis 
corum per quorum ſacram. inquiſition. ill. ceperit mittat unacum 


brevi Dominz Reginæ ei inde direct. idem dies dat. eſt eidem Ro- 
berto ibidem &c. 
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Placita coram Domina Regina apud Weſlm, de 
termino Sancti Hillarii Anno Regni Dominæ 
Anna nunc Regine Anglia Cc. tertio. Ro. 
tulo 102. 


Brook zerſus Huſtler. Vide fo. 56. 


Ang, ſ. JY OMINA REGINA mandavit dileo & 
1 fideli ſuo Thomæ Trevor Mil. Capital. juſtic. 


ſao de Banco breve ſuum clauſum in hæc ver. 

| ba fl. Anna Dei Gratia Angliæ Scotiæ Fran- 

ciæ & Hiberniz Regina Fidei Defenſor &c. Dilecto & fidel. ſuo 

Thomæ Trevor Mil. Capital. Juſtic. ſuo de Banco ſalutem Quia 

in recordo & proceſſu acetiam in redditione judicii loquelæ quæ 

fait in Cur. noſtra coram vobis & ſociis veſtris Juſtic. noſtris de 

Banco per breve noſtrum inter Willielmum Huſtler Richardum 
Osbadeſton Mil. & Willielmum Osbadeſton Armig. & Thomatn 
Brook nuper de Overflocton in Com. Eboram Yeom. de debito 
ſeptuagint. & novem ſolid. & undecim denar. quod iidem Williel- 

mus Richardus & Willielmus a præfat. Thoma exigunt ut dicitur 

Error. interven. manifeſt. ad grave 2 ipſius Thomæ ſicut 

ex queiela ſua accepimus Nos error. ſi quis fuit modo debits 
corrigi & partibus præd. plenam & celerem juſtic. fieti volentes in 
hac parte vobis mandamus quod fi judicium inde reddit. fit tune 

record. & proceſſ. przd. cum omnibus ea tangen. nobis ſub ſigillo 

veſtro diſtincte & aperte mittatis & hoc breve ita quod ea habea- 

mus a die Paſchæ in quindecim dies ubicunque tunc fuerimus in 

Angl. ut inſpect. record. & proceſſ. præd. ulterius inde pro error. 

illo corrigend. fieri fac. quod de jure & ſecundum legem & conſ. 
Regni noſtri Angl. fuerit faciend. Teſte me ipſa apud Weſtm. ſe- 

cundo die Martii Anno Regni noſtri ſecundo 

| Hungerford, 


Reſponſ. Thomæ Trevor Mil. Capital. Juſtic. infranominat. 
Record. & proceſſ. loquelæ unde infra fit mentio cum omnibus ea 
tangen. coram Domina Regina ubicunque &c. Ad diem infra- 
content. mitto in quodam recordo huie brevi annex. prout inte- 
rius mihi precipitur 

Tho. Trevor. 
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Placita Irrotulat. apud Weſtm. coram Thoma Trevor Mil. & ſo- 
ciis ſuis Juſtic. Dominæ Reginæ de Banco de termino Sancti Hil- 
larii Anno Regni Dominæ Annæ Dei Gratia Angliæ Scotiæ Fran- 
ciæ & Hiberniæ Reginæ Fidei Defenſor &c. ſecundo. Rotulo 1228. 


Ebor* fl. Thomas Brook nuper de Overfloton in Com. præd. 
Yeom. ſum. fuit ad reſpondend. Willielmo Huſtler Mil. Richardo 
Osbaldeſton Mil. & Willielmo Osbaldeſton Armig. de placito quod 
reddat. eis ſeptuagint. & novem ſolid. & undecim denar. quos eis 
debet & injuſte detinet &c. Et unde idem Willielmus Huſtler 
Richardus & Willielmus Osbaldeſton per Robertum Hopkinſon 
Attorn. ſuum dicunt quod Dominus Jacobus primus nuper Rex 
Angl. fuit. ſeiſit. in jure coronæ ſuæ Angl. ut de feodo & jure de 
& in Cur. let. & viſ. franc. pleg. cum pertin. & tot. & quolibet 
quod ad Cur. let. ſeu viſ. franc. pleg. pertinebat ſeu quoviſmodo 
{peCtabat ſeu pertinere aut ſpectare debuit infra maner. ſive Do- 
min. Vill. ſen Hamlet. de Weſt Bretton Cawthorne Overflocton 
& Nether Flocton in præd. Com. Eborum ac infra precinct. eorun- 
dem maneriorum ſive Dominic. Vill. & Hamlet. & eorum cu- 
juſlibet in præd. Com. Ebor. exiſten. vel non exiſten. parcell. Du- 


cat. Lancaſtr. de omnibus reſiden. & inhabitan. infra maner. ſive 


Dom. Vill. & Hamlet. præd. ac infra præcinct. eorund. maner. five 
Dom. Vill. & Hamlet & eorum cujulllbet ſive eorum alicujus præd. 
Cur. let. viſ. & franc. pleg. præd. bis per ann. tenend. intra ma- 
ner. ſive Dom. Vill. & Hamlet. præd. aut eorum aliquod vel intra 
præcinct. eorundem maneriorum five Dom. Vill. & Hamlet. vel 
eorum alicujus ad tal. dies & tempora in anno qual. prædictus 
Dominus Rex Jacobus primus hæred. vel aſſign. ſui vider. ſeu vi- 
der. opportun. convenien. & neceſſar. ſecundum legem & conſue- 
tud. hujus Regni Angl. coram Seneſchallo ejuſdem Domini Regis 
Cur. illius aut, deputat. hujuſmodi Seneſchalli pro tempore exiſten. 
Et fic inde ſeiſit. exiſten. nuper Rex Jacobus primus poſtea per li- 
teras ſuas paten. ſub magno ſigillo Angl. ac ſub ſigillo Ducat. Lan- 
caſtr. fimilit. confect. geren. dat. apud Weſtm. in Com. Middlefex 
viceſimo nono die Junii Anno Regni ſui Ang]. decimo tertio ac 
Scot. quadrageſimo octavo quas iidem Willielmus Huftler Richar- 
dus & Willielmus Osbaldeſton hie in Cur. proferunt tam pro & 
in conf. ſur. viginti ſolid. legalis monetz Angl. ad recept. Scac- 
carii ſui apud Weſtm. ad uſum ſuum per dilect. ſubdit. ſuum Geor- 
gium Wentworth de Bulkliffe in Weſt Bretton in Com. Eborum 
Gen. bene & fidelit. ſolut. Unde idem nuper Dominus Rex fate- 
batur ſe plenarie eſſe ſatisfact. & perſolut. quam pro diverſis al. 
bonis cauſis & conſ. eundem Dom. Regem ſpecialit. moven. de gra. 
ſua ſpeciali ac ex certa ſcientia & ex mero motu ſuis dedit & con- 
ceſſit pro ſe liæred. & ſucceſſor. ſuis præfat. Georgio Wentworth 
hæred. & aſſign. ſuis de cætero imperpetuum quod haberent tene- 
rent & gauderent ac habere tenere & gaudere valerent & 2 

infr: 


D:claration 
for an Amer- 
ciament in a 
Court-Leet. 


Seifincf King 
James I. in 
a Couit Læct. 


Grant thereon! 
to Mer! wort. 
by Letters 
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— - — — 


770 Pleadings to the Caſes. 


_— 


infra maneria five Pom. Vill. ſeu Hamlet. de Weſt Bretton Caw. 
thorne Over Hlocton & Nether Flocton & eorum quodlibet in 
dicto Com. Eborum ac infra præcinct. eorundem maneriorum five 
Dominic. Vill. & Hamlet. & eorum cnjuflibet in dicto Com. 

Eborum exiſten. vel non exiſten. parcell. Ducat. Lancaſtriæ præd. 

Cur. let. & viſ. franc. pleg. de omnibus tenend. reſiden. & Inha- 
bitan. & al. reſiden. venien. infra Dominia five maneria Vill. & 
Hamlet. præd. ac infra præcinct. eorundem maneriorum ſie Do- 
miniorum Vill. & Hamlet & eorum cujuſſiber five eorum alicujus 

To be held præd. Cur. let. & viſ. franc. pleg. bis per ann. de tempore in tem- 
brag Das pus tenend. infra maneria ſive Dominia Vill. & Hamlet. præd. aut 
2s the Grantee eOrum aliquod vel infra præcinct. eorundem maneriorum five Do- 
— thick miniorum Vill. & Hamlet vel eorum alicujus eiſdem locis diebus 
. & temporibus quibus præd. Georgius Wentworth hæred. vel aſſign. 
ſui vider. ſeu vider. opportunum convenien. & neceſſar. ſecundum 
legem & conſuetudinem hujus Regni Ang]. coram Seneſchallo ejuſ- 
dem Georgii Wentworth hæred. & aſſign. ſuorum pro tempore 
exiſten. ſeu coram Deputat. hujuſmodi Seneſchalli pro tempore 
exiſten. Et tot. & quicquid ad Cur. let. ſeu vil. franc. pleg. per- 
tinuit ſen quoquomodo ſpectabat ſeu pertinere aut ſpectare debuit 
quoviſmodo Acetiam omnia & ſingula amerciamenta fines foriſ- 
factur. pœnas pœnalitat. perquifit. profic. libertat. præheminen. pri- 
vileg. jura & juriſdiction. quæcunque ad pred. Cur. let. ſeu vil. 
franc. pleg. ad dictum Dom. Regem aut Succeſſor. ſuos quoquo- 
Grantee ſcis'd modo pertinere pot: rint aut deberent Quarum quidem literarum 
and held ſe. patentium prætextu ptæd. Georgius Wentworth ſeiſit. fuit ut de 
and died. feodo & jure de & in Cur. let. & viſ. franc. pleg. præd. cum pertin. 
Et diverſas Cur, & viſ. franc. pleg. infra Maneria five Dominia 
Vill. ſeu Hamlet. de Weſt Bretton Crawthorne Over Flocton & 
Nether Flocton præd. ſecundum donation. & conceſſ. præd. in Literis 
Paten. præd. content. tenuit Et præd. Georgius fic de Cur. let. & 
vil. franc. pleg. præd. cum pertin. ſeiſit. exiſten. poſtea ſcilicet ſe- 

cundo die julii Anno Domini Millefimo ſexcenteſimo triceſimo 

| _ oQavo apud Nether Flocton pred. obiit poſt cujus mortem præd. 
—— —_ Cur. let. & viſ. franc. pleg. præd. cum pertin. diſcendebant Wil- 
who was lielmo Wentworth Gen ut filio & hæred. ipſius Georgii per quod 
ſeis d, præd. Willielmus Wentworth filius & hzres præd. Georgii ſeiſit. 
fuit ut de feodo & jure de & in Cur. let. & viſ. franc. pleg. præd. 
cum pertin. Et fic inde ſeiſit. exiſten. idem Willielmus poſtea 
| ſcilicet quarto die Martii Anno Domini Millefimo ſexcenteſimo 
And died triceſimo nono apud Nether Flocton præd. obiit fine aliquo exitu 
wichourIfue, de corpore ſuo exeun. poſt cujus mortem pred. Cur. let. & vil. 
Jitccod.d te franc. pleg. præd. cum pertin. diſcendebent Thomæ Wentworth 
his Brother. Ar. poſtea Bar. ut fratri & hæred. pred. Willielmi Wentworth 
per quod præd. Thomas Wentworth ut frater & heres præd. 
Willielmi Wentworth fuit ſeifit. de & in Cur. let. & vil. franc. 

pleg. præd. cum pertin. ut de feodo & jure Et fic inde ſeiſit. 

FTE 


exiſten. 
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exiſten. idem Thomas poſtea ſcilicet primo die Aprilis Anno Do 
mini Milleſimo ſexcenteſimo ſeptuageſimo ſexto apud Nether who died 21. 
Flocton præd. obiit fine aliquo exitu de corpore ſuo exeun. poſt fo. wichour 
cujus mortem præd. Cur. let. & viſ. franc. pleg. cum pertin. diſ- iy chey d. 
cendebant Matthæo Wentworth. Bar. ut fratri & hæred. præd. ſcended to 
Thomæ Wentworth per quod præd. Matthæus ut frater & heres bis Brother, 
præd. Thomz Wentworth fuit ſeiſit. de & in præd. Cur. let. & viſ. 
franc. pleg. præd. cum pertin. ut de feodo & jure Et fic inde 
ſeiſit. exiſteg. idem Matthæus poſtea ſcilicet ſecundo die Auguſti 
Anno Domini Milleſimo ſexcenteſimo ſeptuageſimo octavo apud Aſter whoſe 
Nether Flocton præd. obiit poſt cujus mortem præd. Cur. let. & _ my L 
viſ. franc. pleg. cum pertin. diſcendebant Matthæo Wentworth Bar. bis Son, who 
ut filio ut hæredi pred. Matthæi Wentworth fratris per quod prz- entered 
dictus Matthæus Wentworth filius fuit ſeifit. de & in præd. Cur. 
let. & viſ. franc. pleg. cum pertin. ut de feodo & jure Et præd. 
Matthæus fic inde ſeiſit. exiſten. poſtea ſcilicet octavo die Decembris 
Anno Domini Milleſimo ſexcenteſimo nonageſimo tertio per quan- And by Leaſe 
dam indentur. barganiæ & vendition. inter ipſum Matthæum 32 
Wentworth filium ex una parte & præd. Willielmum Huſtler the Plintiffs 
Richardum Osbaldeſton & Willielmum Osbaldeſton ex altera parte 
apud Nether Flocton præd. fact. cujus quidem alteram partem fi- 

illo ipſius Matthzi Wentworth filii ſigillat. iidem Willielmus 
Huſtler Richardus & Willielmus Osbaldeſton hic in Cur. profe- 
runt cujus dat. eſt eiſdem die & anno in conſideration. quinque 
ſolid. ei præmanibus ſolut. per præd. Willielmum Huſtler Richar- 
dum & Willielmum Osbaldeſton barganizavit & vendidit eiſdem 
Willielmo Huſtler Richardo & Willielmo Osbaldeſton præd. Cur. 
let. & viſ. franc. pleg. cum pertin. habend. & tenend. eiſdem Wil- 
lielmo Huſtler Richardo & Willielmo Osbaldeſton Executor. Ad- 
miniſtrator. & Aſſign. ſuis a die dat. Indentur. præd. uſque finem & 
terminum unius Anni extunc prox. ſequen. & plenar. complend. 
& finiend. Virtute cujus quidem barganiæ & vendition. ac vigore 
ſtatuti de uſibus in poſſeſſion. transferend. in ea parte edit. & pro- 
vil. iidem Willielmus Huſtler Richardus & Willielmus Osbaldeſton 
fuer. poſſeſſion, de Cur. let. & viſ. franc. pleg. præd. pro termino 
illo Et fic inde poſſeſſionat. exiſten. prædictoque Matthæo Went- 
worth filio de reverſione Cur. let. & vil. franc. pleg. præd. cum 
pertin. ut de feodo & jure ſeiſit. exiſten. poſtea ſcilicet nono die 
Decembris Anno Domini Milleſimo ſexcenteſimo nonageſimo ter- 
tio ſupradicto apud Nether Flocton prad. per quandam aliam in- 
dentur. inter ipſum Matthæum Wentworth filium ex una parte & 
prædictos Willielmam Huſtler Richardum Osbaldeſton & Williel- 

mum Osbaldeſton ex altera parte fact. cujus quidem alteram par- 

tem ſigillo ipſius Matthzi Wentworth filii ſigillat. iidem Williel- 
mus Huſtler Richardus & Willielmus Osbaldeſton hic in Cur. pro- 
ferunt cujus dat. eſt eiſdem die & anno ſupradictis ipſe idem Mat- 
thæus Wentworth filius relaxavit eiſdem Willielmo Huſtler Ri. 

Vol. II. Ii i chardo 
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chardo & Willielmo Osbaldeſton hæred. & aſſign. ſuis tot. ſtatum 
jus titulum & intereſſe ipſius Matthæi Wentworth filii de & in 
Cur. let. & viſ. franc. pleg. præd. cum pertin. Quorum quidem 
phiatif ; præmiſſorum prætextu præd. Willielmus Huſtler Richardus & Wil- 
ſeis d. lielmus Osbaldeſton fuer. & adhuc exiſtunt ſeiſit. de & in Cur. let. & 
vil. franc. pleg. przd. cum pertin. ut de feodo & jure przd. quodque 
Thomas Brooke viceſimo quarto die Aprilis Anno Domini Mille- 
Defendant an ſimo ſeptingenteſimo tertio & din antea fuit reſiden. & inhabitan. 
lohebitent apud Over Flocton præd. infra jur. let. & viſ. franc. bur præd. & 
Jundlidten debuit ſectam facere ad Cur. viſ. franc. pleg przd. ipſiſque Wil- 
of che Leer, lielmo Huſtler Richardo & Willielmo Osbaldeſton de Cur. let. & 
and owed yi. franc. pleg. præd. cum pertin. fic ut præfertur ſeiſit. exiſten. 
uit, - L 3 
Cur. let. & vil. franc. pleg. præd. tent. fuit apud Nether Hlocton 
Court held præd. infra Maneria & Dom. præd. dicto viceſimo quarto die Apri- 
Aril:41723- Jis Anno Domini Milleſimo ſeptingenteſimo tertio coram Richar- 
do Witton Armig. Seneſchallo eorundem Willielmi Huſtler Ri- 
chardi & Willielmi Osbaldeſton Cur. illius de qua quidem Cur. fic 
whereof No- tenend. debita notitia dat. fuit reſiden. & inhabitan. infra Maner. 
tice wa Bi- Dom. Vill. & Hamlet. præd. ſcilicet apud Nether Flocton præd. 


CES. quodque præd. Thomas Brooke ad Cur. ill. ſectam ſuam non fec. 


Defendant nec comperuit ſed defalt. fec. per quod ad eandem Cur. per Jura- 
medz Defoult tores qui ad inquirend. & præſentand. ea que ad Cur. let. & vif. 
3 franc. pleg. pertinuer. in eadem Cur. jurat. & onerat. fuiſſent præ- 
whereby the ſentat. fuit ſuper ſacramentum ſuum quod præd. Thomas Brooke 
+ | / "pq adtunc fuit reſiden. & inhabitan. infra Maneria præd. & infra juriſ- 
dicdion. Cur. viſ. franc. pleg. præd. & debuit ſectam facere ad Cur. 

viſ. franc. pleg. ill. & quod prædictus Thomas Brooke licet adtunc 
ſolempniter exact. fuit non comperuit ſed defalt. fecit ratione cu- 

And he jus idem Thomas Brooke adtunc & ibidem per eandem Cur. amer- 
vas amerced ciat. fuit quod quidem amerciamentum per e Senior & 
ee wee Timotheum Roads adtunc reſiden. & inhabitan. infra Maneria 
by two Affe. prædicta afferatores per Cur. ill. adtunc & ibidem elect. & jurat. 
wo e adtunc in Cur. illa debito modo afferat. fuit ad triginta & novem 
* 392. 11 4. ſolid. & undecim denar. legalis monetæ Angliæ Unde præd. Tho- 
whereof he mas Brooke poſtea ſcilicet die & anno ult. mentionat. apud Ne- 
bad Notice. ther Flocton præd. notitiam habuiſſet per quod actio accrevit eiſ- 
Per quod obi. dem Willielmo Huſtler Richardo & Willielmo Osbaldeſton ad 
accrevit quer. exigend. & habend. de præd. Thoma Brooke præd. trigint. & no- 
vem ſolid. & undecim denar. parcell. Cumque etiam præd. Tho- 

mas Brooke poſtea ſcilicet primo die Julii Anno Domini Millefimo 

Mutueru: for ſeptingenteſimo tertio apud Nether Flocton pred. mutuat. fuiſſet de 
901. Willielmo Huſtler Richardo & Willielmo Osbaldeſton quadragint. 
ſolid. de prad. ſeptuagint. & novem ſolid. & undecim denar. refid, 

ſolvend. eiſdem Willielmo Huſtler Kichardo & Willielmo Osbal- 

deſton cum inde requiſit. fuiſſet prædictus tamen Thomas Brooke 

licet ſæpius requiſit. præd. ſeptuagint. & novem ſolid. & undecim 

denar. nec aliquem inde denar. ei dem Willielmo Huſtler Richar- 


2 do 


1 


Pleadings to the Caſes. 773 


do & Willielmo Osbaldeſton ſeu eorum alicui nondum reddidit 
ſed ill. eis aut eorum alicui hucuſque reddere contradixit & adhuc 
contradic. Unde dic. quod deteriorat. ſunt & dampnum habent 
ad valenc. centum ſolidorum Et inde produc. ſectam &c. 
Et prædictus Thomas Brooke per Henr. Wood Attorn. ſuum 
ven. & defend, vim & injur. quando &c. Et nichil in barram 
five præcluſion. action. præd. Willielmi Huſtler Richardi & Wil- NI dict. 
lielmi Osbaldeſton præd. dic. per quod iidem Willielmus Huſtler 
Richardus & Willielmus Osbatdeſton reman. verſus præfat. Tho- 
mam Brooke inde indefenſ* Ideo conſideratum eſt quod præd. Judgment. 
Willielmus Huſtler Richardus & Willielmus Osbaldeſton recupe- 
rent verſus præfat. Thomam Brooke debitum ſuum præd. & damp- 
na ſua occaſione detention. debiti ill. ad octo libr. eiſdem Williel- 
mo Huſtler Richardo & Willielmo Osbaldeſton ex aſſenſu ſuo per 
Cur. hic adjudicat' Et idem Thomas Brooke in Miſericordia &c. aſericardis. 
Poſtea ſcilicet die Martis prox. poſt Octab. Sancti Hillarii iſto 
eodem termino coram Domina Regina apud Weſtm. ven. præd. 
Thomas Brooke per Thomam Harvey Attorn. ſuum & dicit quod ge- t. 
in recordo & proceſſu præd. acetiam in redditione judicii præd. _ 
manifeſte eſt erratum in hoc videlicet quod narr. præd. in record. 
præd. mentionat. & ſuper qua judicium præd. in forma præd. red- 
dit. exiſt, materiaque in eadem content. minus ſufficien. in lege 
exiſt. ad judic. ill. in forma præd. ſuperinde reddit. habend. ſeu 
manutenend' Et fic judic. præd. ſuperinde in forma præd. reddit. 
erroneum & vacuum in lege exiſt. Ideoq; in eo manifeſt. eſt errat. 
Errat. eſt etiam in hoc quod ubi per record. præd. apparet quod 
judicium præd. in forma præd. reddit. reddit. fuit pro præfat. 
Willielmo Huſtler Mil. Richardo Osbaldeſton Mil. & Willielmo 
Osbaldeſton verſus ipſum Thomam Brooke ubi per legem terræ 
hujus Regni Ang]. judicium in placito præd. reddi debuiſſet pro 
præfat. Thoma Brooke verſus ipſos Willielmum Huſtler Mil. Ri- 
chardum Osbaldeſton Mil. & Willielmum Osbaldeſton Ideoq; in 
eo manifeſte eſt errat' Et pet quod judic. ill. ob. error. ill. & al. 
in record. & proceſſ. præd. exiſten. revocetur adnulletur & penitus 
pro nullo habeatur quodque idem Thomas Brooke ad omnia quæ 
coccaſione judicii præd. amiſit reſtituatur Et quod pred. Williel- 
mus Huſtler Mil. Richardus Osbaldeſton Mil. & Willielmns Osbal- 
deſton ad error. præd. rejungant &c. Et præd. Willielmus Huſtler 
Mil. Richardus Osbaldeſton Mil. & Willielmus Osbaldeſton per Joinder in 
Adrian. Moor Attorn. ſuum ven. & ſtatim dic. quod nec in record, Errors. 
& proceſſ. præd. nec in redditione judicii præd. in ullo eſt erratum 
Et pet. quod Cur. dictæ Dominz Reginæ nunc hie procedat ad exa- 
mination. tam record. & proceſſ. præd. quam mater. præd. per ip- | 
ſum Thomam Brooke ſuperius pro error. aſſign. quodque judic, Zin . 
pred. in omnibus affirmetur. | > — 
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Placita coram Domino Rege Domina Regina 


Eje&ment in 


apud Weſim. de termino J anctæ Trimtatis Anno 
Regni Domini Milli. & Donune Marie nunc 
Regis & Reginæ Angliæ Cc. tertio. Ro. 
tulo 166. | | | 


Barker verſus Winch. Vide fo. 56. 


tach. fuit ad reſpondendum Thomæ Barker Gen, de 
placito quare vi & armis ſex Meſuag, ſex Cottag. 
ſexagint. acr. terræ ſexagint. acr. prati treſcent. 


Berks, fl. 05 inch nuper de Bray in Com. præd. Gen. at- 


B.R. per Ori- acr. paſtur. & quadragint. acr. boſci cum pertin. in Paroch. de 


ginal upon 
two ſeveral 
Demiſes. 


Declaration 


upon the firſt, 


Second De- 
miſe. 


Bray quz Willielmus Yeildall & Rebecca Uxor ejus eidem Thomæ 
dimiſer. ad termin. qui nondum præteriit ac al. ſex Meſuagia ſex 
al. Cottagia ſexagint. al. acr. terræ ſexagint. al. acr. prati treſcent. 
al. acr. paſturæ & quadragint. al. acr. boſci cum pertin. in Paroch. 
de Bray præd. quæ Johannes Lidgold jun. eidem Thomz Barker 
etiam dimiſit ad terminum qui nondum præteriit intravit & ipſum 
a firmis ſuis prædictis ejecit & alia enormia ei intulit ad grave 
dampnum ipſius Thomæ & contra pacem Domini Regis & Dominæ 
Reginæ nunc &c. Et unde idem Thomas Barker per Willielmum 
Turbill Attorn. ſuum queritur quod cum præd. Willielmus Yeildall 
& Rebecca Ux. ejus primo die Aprilis Anno Regni Domini Regis & 
Dominz Reginæ nunc Angl' &c. tertio apud Paroch. de Bray di- 
miſiſſent eidem Thomæ pred. ſex Meſuagia ſex Cottag. ſexagint. 
acr, terræ ſexagint. acr. prati treſcent. aer. paſturæ & quadragint. 
acras boſci cum pertinentiis habendum & occupand, eadem tene- 
menta cum pertin. eidem Thomæ Barker & aflign. ſuis a viceſimo 
quinto die Martii tunc ult. præterito uſque plenum finem & termi- 
num quinque annorum extunc, prox. ſequen. plenar. complend. & 
finiend. virtute cujus quidem dimiſhon. idem Thomas Barker in 
eadem tenementa cum pertin. ult. ſupradict. intravit & fuit inde 
poſſeſſionat. Acetiam quod cum præd. Johannes Lidgold eodem 
primo die Aprilis Anno tertio ſupradict. apud Paroch. de Bra 
præd. dimiſiſſet eidem Thomæ Barker præd. ſex al. Meſuagia ſex al. 
Cottag. ſexaginta al. acr. terræ ſexagint, al. acr. prati treſcent. al. 
acr. paſtur. & quadragint. al. acr. boſci cum pertin. habend. & oc- 
cupand. tenementa ill. cum pertin. cidem Thomz & aſſign. ſuis a 
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præd. viceſimo quinto die Martii tunc ult. præterit. uſque pſen, 
finem & terminum quinque annorum extunc prox. ſequen. & ple- 
nar. complend. & finiend. virtute cujus dimiſſion. idem Thomas in 
eadem tenementa cum pertin. ult. ſupradict. intravit & fuit inde 
poſſeſfionat' Et ſic inde poſſeſſionat. exiſten. & de præd. ſeparal. 
tenementis cum pertin. ut præfertur etiam poſſeſſionat. exiſten. 
præd. Simo Winch poſtea ſcilicet prxd. primo die Aprilis Anno 
tertio ſupradicto vi & armis &c. in præd. tenementa cum pertin. 
quæ præd. Willielmus & Rebecca Uxor ejus eidem Thomæ Barker 
in forma præd. dimiſiſſent ad terminum præd. ſuperius primo ſpe- 
cificat. qui nondum præteriit ac in præd. tenementa cum pertin. 


Juæ præd. Johannes Lidgold eidem Thomæ Barker in forma præ- 


dicta dimiſiſſet ad terminum præd. ſuperius ult. ſpecificat. qui non- 
dum præteriit intravit Et ipſum Thomam Barker a firmis ſuis 
præd. ejecit & al. enormia &c. ad grave dampnum &c. Et contra 
pacem &c. Unde dicit quod deteriorat. eſt & dampnum habet ad 
valenciam Centum libr' Et inde producit ſectam &c. | 


Et prad. Simo Winch per Johannem Sandwell Attorn, ſuum ven. ptead; in A. | bl 


& dicit quod tenementa in narration. przd. ſuperius ſpecificat, ſunt & barement, | | 


a tempore cujus contrar. memoria hominum non exiſtit fuer. parcel], 


that theLands 
are parcel of 


Manerii de Bray in Com. præd. de quo quidem Manerio Dominns « Manor in | | 


Rex & Domina Regina ſeiſit. ſunt in jure coron. Quodque Mane- 
rium præd. eſt de antiquo Dominico Coron. Domini Regis & Do- 
minæ Reginz Quodque præd. tenementa ſunt placitabil. & pla- 


: 
citat. fuer. in Cur. Manetii præd. per parvum breve Domini Regis And only im. 6 
| o- pleadable in 1 


& Dominæ Reginæ de recto clauſo a tempore cujus contrar. mem 


ſideraverit &c. Unde pet. judic. fi Cur. Domini Regis & Dominæ 
Reginæ hic placitum inde cogn. velit &. 


Et præd. Thomas Barker dicit quod per aliqua per præd. Simone Demurret 


Winch ſuperius placitando allegat. Cur. Domini Regis & Dominæ 
Reginz hic a cognitione placiti præd. habend. præcludi non debet 
quia dicit quod placitum præd. per ipſum Simonem modo & forma 
pred. ſuperius placitat. materiaque in eodem content. niinus ſuffi- 
cientes in lege exiſtunt ad prædictam Curiam Domini Regis & Do- 
minæ Reginz nunc hic a cognition. placiti prædicti habend. præ- 
cludend. ad quod quidem placitum materiaraque in eodem con- 
tent. idem Thomas Barker neceſſe non habet nec per legem terrz 
tenetur aliquo modo reſpondere Et hoc parat. eſt verificare Unde 
pro defectu ſufficien. reſponſ. in hac parte idem Thomas pet. ju- 
dic. & terminum ſuum præd. adhuc ventdr. de & in tenementis 
præd. cum pertin. unacum dampnis ſuis occafione trariſgreſſion. & 
ejection. firmæ præd. ſibi adjudicari &c. Et pro cauſis moration. 
in lege ſuper placito ill. idem Thomas juxta formam ſtatuti in hu- 
jaſmadi caſu inde nuper edit. & proviſ. oſtend. & Cur. hic demon- 
frat has cauſas ſubſequen. videlicet eo quod præd. Simo in placito 
ſuo præd. non dſtend, Car: hic nee allegavit quod tenementà præd. 

Vol. II. K kk cur! 
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cum pertin. in narr. przd. mentionat. nec aliqua eorum parcell. 
tenentur de præd. Domino Rege & Domina Regina nunc de Ma- 
nerio ſuo de Bray præd. Et quia placitum præd. eſt inſenſibil. in- 
cert. & caret forma | | 

Et pred. Simo dicit quod placitum præd. per ipſum Simo- 
nem modo & forma præd. ſuperius placitat. materiaque in eodem 
content. bon. & ſufficien. in lege exiſtunt ad prædictam Cur. 
dicti Domini Regis & Dominæ Reginæ nunc hic a cognition. pla- 
citi præd. habend. præcludend. quod quidem placitum materiam- 


— — 


Joinder. 


que in eodem content. ipſe idem Simo parat. eſt verificare & pro- 


bare prout Cur” &c. Et quia præd. Thomas ad placitum ill. non 

reſpondit nec ill. hucuſq; aliqualit. dedic. ipſe idem Simo ut 

prius pet. judic. ſi Cur. dicti Domini Regis & Dominæ Reginæ 

contiauꝛn· nunc hic placitum præd. cogn. velit. aut debeat Sed quia Cur. dicti 

ces. Domini Regis & Dominæ Reginæ nunc hic de judicio ſuo de & 

ſuper præmiſſ. reddend. nondum adviſatur. dies inde dat. eſt par- 

tibus prædictis coram Domino Rege & Domina Regina uſque a die 

Sanctæ Trinitatis in tres ſeptimanas ubicunque &c. de judicio ſuo 

inde audiend. eo quod Cur. dicti Domini Regis & Dominæ Reginæ 

nunc hic inde nondum &c. Ad quem diem coram Domino Rege 

& Domina Regina apud Weſtm. ven. partes pred. per Attorn. 

ſuos præd. Sed quia Cur, didi Domini Regis & Dominæ Reginæ 

nunc hic de judicio ſuo de & ſuper præmiſſis reddend. nondum 

adviſatur dies inde dat. eſt partibus præd. coram Domino Rege & 

Domina Regina in craſtinum animarum ubicunque &c. de judicio 

ſuo inde audiend. eo quod Cur, dicti Domini Regis & Dominæ Re- 

ginæ nunc hic inde nondum & c. Ad quem diem coram Domino 

Rege & Domina Regina apud Weſtm. ven. partes præd. per At- 

torn. ſuos præd. Super quo viſ. & per Cur. dictorum Domini Re- 

gis & Dominæ Reginæ nunc hic plenius intellectis omnibus & ſin- 

gulis præmiſſis maturaque deliberatione inde habita pro eo quod 

videtur Cur. dicti Domini Regis & Dominæ Reginæ nune hic quod 

pred. placitum per præd. Simonem modo & forma præd. ſuperius 

placitat. materiaque in eodem content. minus ſufficien. in lege exi- 

ſtant ad præd. Cur. dicti Domini Regis & Dominæ Reginæ nunc 

hic a cognitione placiti præd. habend. præcludend. dictum eſt per 

Judgment Cur. præfat. Simoni quod ulterius reſpondeat ad narr. præd. Et 

9uea rejpoudeat ſuper hoc præd. Simo ſolempnit. exact. per præd. Johannem Sand- 

o %. well Attorn. ſuum ven. & defend. vim & injar. quando &c. Et 

Num cul. pkad- dicit quod ipſe idem Simo in nullo eſt culpabil. de tranſgr. & e- 

8 ction. pred. prout | pred. Thomas ſuperius verſus eum queritur. 

Et de hoc pon. ſe ſuper patriam Et pred, Thomas ſimiliter 8c. 

Awarding ve. Ideo præcept. eſt vic. quod venire fac, coram Domino Rege & Do- 

ebene mina Regina in Octab. Purification, beate Marlæ ubicunque &c. 
and conti- 

nuance over tam &. Idem dies dat. eſt parti 5 præed. c. De quo die Jarat. 

pro defectu Jur. præd. inter partes pred; de placito præd. polit. flit inde inter cos 
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in reſpectum coram Domino Rege & Domina Regina uſque a die 
paſchæ in unum menſem extunc prox. ſequen. ubicunque &c. pro 
defectu jur &c. Ad quem diem coram Domino Rege & Domina 
Regina apud Weſtm. ven. partes præd. per Attorn. ſuos præd. Et 
jur. juratz ill. exact. ſimiliter vener. qui ad veritat. de præmiſſis di- 
cend. electi triat. & jurat. fuer. Et quoad tranſgeſſion. & ejection. Verdi8 as to 
przd. de & in pred. ſex Meſuag. ſex Cottag. ſexagint. acr. terra: m De. 
ſexagint. acr. prati treſcent. acr. paſtur. & quadragint. acr. boſci 
cum pertin. in narration. præd. per przd. Villielmum Yeildall & 
Rebeccam Uxorem ejus præfat. Thomz Barker ut præfertur dimill. 
dicunt ſuper ſacramentum ſuum quoad unam quartam partem de 
trigint. & duabus acr. terræ inde cum pertin. tent. de Manerio de 
Lords Lands & exiſten. in tenur. cujuſdem Willielmi Whitehand As to part for 
quod præd. Simo Winch eſt culpabil. de tranſgreſſion. & ejectione _ — 
przd. prout præd. Thomas ſuperius verſus eum queritur Et quoad 4 25 t ether 
refid. præd. ſex Meſuag. ſex Cottag. ſexagint. acr. terræ ſexagint. Part. 
acr. prati treſcent. acr. paſturæ & quadragint. acr. boſci cum per- 
tin. per præd. Willielmum Yeildall & Rebeccam præfat. Thome ut 
præfertur dimiſſ. ĩidem juratores ſuper ſacramentum ſuum præd. 
dicunt quod præd. Simo non eſt culpabil. de tranſgr. & ejectione 
præd. prout præd. Simo ſuperius placitando allegavit Et quoad . 
tranſgr. & ejection. præd. de & in præd. ſex al. Meſuag. ſex al. + bay 
Cottag. ſexagint. al. acr. terræ ſexagint. al. acr. prati treſcent. al. miſe, = 
acr. paſturæ quadragint. al. acr. boſci cum pertin. in narratione to part for the 
prædict. per prædict. Johannem Lidgold jun. præfat. Thomæ Jane nd 
Barker ut præfertur dimiſſ. iidem jurat. dicunt ſuper ſacramentum Defendant. 
ſuum præd. quoad unam quartam partem de trigint. & duabus 
acr. terræ tent. de Manerio de Lord Lands & exiſten. in tenur. 
prxd. Willielmi Whitehand quod prad. Simo Winch eſt culpabil. 
de tranſgreſſion. & ejection. pred. prour præd. Thomas ſuperius 
verſus eum queritur Et aſſidunt dampna ipſius Thomæ occafione 
præmiſſ. præd. ultra mĩſ. & cuſtag. ſua per ipſum circa ſectam ſuam 
in hac parte appoſit. ad vigint. folid* Et pro miſis & cuſtagiis ill. 
ad trigint. ſolid' Et quoad reſid. prad. ſex al. Meſuag. ſex al. Cot- 
tag. ſexagint. al. acr. terræ ſexagint. al. acr. prati treſcent. al. acr. 
paſtur. & quadragint. al. acr. boſci cum pertin. in narratione præd. 
per prædictum Johannem Lidgold ut præfertur dimiſſ. iidem jura- 
tores ſuper ſacramentum ſuum prædiqtum ulterius dicunt quod 
præd. Simo Winch non eſt culpabil. de tranſgr. & ejection. præd. 
prout præd. Simo ſuperius placitando allegavit Ideo conſideratum 
eſt quod pred. Thomas Barker recuperet verſus præd. Simonem Judgment 
Winch terminum ſuum prædictum adhuc ventun de & in præ- . 31 reef 
dicta quarta parte præd. trigint. duatum acrarum terre cum pertin. found guilty. 
tent. de Manerio de Lords Lands & exiſten. in tenur. præd. Wil- 

lielmi Whiteband parcell. præd. ſex Meſuag. ſex Cottag. ſexagint. 
acr. terræ ſexagint. acr. prati treſcent. acr. paſturæ & quadfagint: 
aer. baſci cum pertin. per prædictum Willielmum Yeildall — Re- 
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 beccam Ux. ejus præfat. Thomæ Barker ut præfertur dimiſſ. unde 


per jur. præd. ſuperius compert. exiſt. prædictum Simonem fore 
culpabil. de tranſgr. & ejection. præd. & præd. al. terminum ſuum 


adhuc ventur. de & in præd. al quarta parte præd. trigint. & duarum 


acrarum terræ cum pertin. tent. de Manerio de Lords Lands præd. 


in tenura pred. Willielmi Whitchand parcell. przd. ſex al. Meſuag. 


ſex al. Cottag, ſexaginta al. acr. terræ ſexaginta al. acr. prati treſcent. 
al. acr. paſtur. & quadragint. al. acr. boſci cum pertin. per pr. 
dictum Jobannem Lidgold jun. przfat. Thomz Barker ut præfertur 
dimiſſ. unde per jur. præd. ſuperius fimiliter compert. exiſt. prz. 
dictum Simonem fore culpabil. de tranſgr. & ejection. præd. & 
dampna ſua præd. per jur. præd. in forma præd. aſſeſſ. necnon no- 
nagint. & novem libr. pro miſis & cuſtag. ſuis præd. eidem Thomz 
Barker per Cur. dicti Domini Regis & Dominæ Reginæ nunc hit 
ex aſſenfu ſuo de incremento adjudicat. quæ quidem dampna in 
toto ſe attingunt ad centum & un. libr Et præd. Simo Winch 
capiatur &c. Et ſimiliter præd. Thomas Barker in miſericordia 
pro falſo clamore ſuo verſus prædictum Simonem Winch pro re. 
ſid. tranſgr. & ejection. præd' Unde præd. Simo per jur. præd. 
in forma præd. acquĩetat. exiſt. & præd. Simo eat inde fine die &c. 


Placita coram Domino Rege apud Weſtm. de ter. 

mino Sandtæ Trinitatis Anno Regni Domini 

Facobi ſecundi nunc Regis Anglia c. tertio. 
Rotulo 1019. 


C ounteſs of Plymouth : werſus Throgmorton & UX', 
Vide fo. 65. 


oulNus REX mandavit dilecto & fideli ſuo Ed- 
15 vardo Herbert Militi Capital: - Juſtic. ſuo de Banco 


breve ſuum clauſum in hc verba ſſ. Jacobus ſecundus ' 


A Pei Gratia Angliz Scotiæ Franciæ & Hiberniz Rex Fi- 
dei Defenſor cc. Dilecto & fidel. ſuo Edvardo Herbert Mil. Ca- 
pital, Juſtic. ſuo de Banco ſalutem Quia in recordo & proceſſu 
ried 4 acetiam 
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acetiam in redditione judicit loquelæ quæ fuit in Cur. noſtra co- 


ram vobis & ſociis veſtris Juſtic. noſtris de Banco per breve no- 
ſtrum inter Thomam Throckmorton Ar. & Dorotheam Ux. ejus 
Executricem teſtamenti Edvardi Pick Mil. & Brigittam Comitiſſam 
Dotiſſam Plymouth Executricem Teſtamenti Caroli Comitis Ply- 
mouth de eo quod eadem Brigetta Comitifla Dotiſſa Plymouth 
redderet præfat. Thomz & Dorothex ſeptuaginta quinque libras 
ut dicitur Error intervenit manifeſtus ad grave dampnum ipſius 
Brigittz Comitiſſæ Dotiſſæ Plymouth ſicut ex querela ſua accepi- 
mus Nos Error. fi quis fuerit modo debito corrigi & partibus præd. 
plenam & celerem juſtitiam fieri volentes in hac parte vobis man- 
damus quod fi judicium inde reddit. fit tunc record. & procell. 
præd. cum omnibus ea tangen. nobis ſub ſigillo veſtro diſtincte & 
aperte mittatis & hoc breve ita quod ea habeamus a die Sanctæ 
Trinitatis in tres ſeptimanas ubicunque tunc fuerimus in Anglia 
ut inſpect. record. & proceſſ. præd. ulterius inde pro error. illo 
corrigend. fieri faciamus quod de jure & ſecundum legem & con- 
ſuetud. Regni noſtri Angl. fuerit faciend. Tefte me ipſo apud 


Weſtm. octavo die Junii Anno. Kegni noſtri tertio | 
Santhey. 


Reſponſ. Edvardi Herbert Mil. Capital. Juſtic. infranominat. 
Record. & proceſſ. loquelæ unde infra fit mentio cum omnibus 
ea tangen. coram Domino Rege ubicunque &c. Ad diem infra- 
content. mitto in quodam recordo huic brevi annex. prout inte- 


rius mihi præcipitur 
| Edw. Herbert. 


Placita apud Weſtm. coram Edvardo Herbert Mil. & ſociis ſuis 
Juſtic. Domini Regis de banco de termino Paſchæ Anno Regni 
Domini Jacobi ſecundi Dei Gratia Angliæ Scotiæ Franciz & His 
berniæ Regis Fidei Defenſoris &c. tertio Rotulo 616. 


Middleſex ſſ. Brigitta Comitiſſa Dotiſſa Plymouth Executrix te- 
ſtamenti & ult. voluntat. Caroli Comitis Plymouth ſum. fuit ad 


reſpondend. Thomæ Throckmorton Ar. & Dorotheæ Uxori ejus 


Executrici teſtamenti & ult. voluntat. Edvardi Picke Mil. de pla- 


cito quod reddat eis ſeptuagint. & qui nque libras quas eis injuſte 
detinet &c. Et unde idem Thomas & Dorothza per Carolum 


Draper Attorn. ſuum dicunt quod cum prædictus Comes in vita — 
upon a War- 


rant of At 

e rorney to the 

dam factum ſuum quod iidem Thomas & Dorothea hie in Cur. — by 
an EXecutrix 

and her Hus- 


ſua ſcilicet tertio die Maii Anno Regni Domini Caroli ſecundi nu- 
per Regis Angliæ &c. triceſimo ſecundo apud Iſlington per quod- 


proferunt cujus dat. eſt eiſdem die & anno dedit authoritatem 


779 


eidem Ed vardo requirere & recipere omnes & omnimod. denar. band. 


ſummam & ſummas quæ tunc fuer. vel in futuro ad aliquod tem- 
pus vel tempora infra tres annos tunc prox. ſequen. deven. debit. 
vol. II. L II 8 
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& ſolubil. eidem Comit. ſuper aliqua compota quæcunque & ſol- 
vere & diſponere eaſdem ut ipſe prædictus Comes de tempore in 
tempus ordinaret vel appunctuaret eidem Edvardo per aliquod 
ſcriptum vel ſeripta ſub manu ſua duran. prædictis tribus annis Et 
pro cura & labore prædicti Edvardi in præmiſſis præd. Comes 
Sallery of obligavit ſe per idem ſcriptum ſolvere præfat. Edvardo centum li- 
vo Illo bras per annum legalis monetæ Angliæ duran. præd. tribus annis 
to che Attor · aut aliter quod licit. foret præd. Edvardo Picke retinere & ſolvere 
ney, to be ſibĩ ipſi præd. centum libras per ann. duran. prad. tribus annis ex 

dedufted Out talibus pecuniis qual. ipſe reciperet virtute ejuſdem facti prout 

receives. per idem factum plenius apparet Et præd. Thomas & Dorothæa 

in facto dicunt quod prædictus Edvardus poſtea & per ſpacium 

trium quarteriorum anni extunc prox. ſequen. apud Iſlington 

The Artor- præd. de tempore in tempus ſolicitavit & requiſivit diverſas per- 

—4.— ſonas adtunc debitores præfat. Comitis ad ſolvend. multas denario- 

of Money, rum ſummas adtunc ab eiſdem debit. & ſolubil. eidem Comiti Sed 

but none quran. prxd. tribus quarter. anni vel ad aliquod tempus poſtea 

paid. præd. Edvardus non recepit aliquas denariorum ſummas virtut, 

Whereby the ejuſdem facti unde ſe ſolviſſe potuit prad. centum libras aut ali- 

Ation ac quam partem inde per quod actio accrevit eidem Edvardo in vita 
8 ua ad exigend. & habend, de præfat. Comit. præd. ſeptuaginta & 

quinque libras præd. tamen Comes in vita ſua & præd Comitiſſa 

Breach, poſt ipſius Comitis mortem licet ſæpius requiſit. præd. 5 9 

& quinque libras eidem Edvardo in vita ſua ſeu præfat. Dorotheæ 

ipſius Edvardi mortem dum ipſa ſola fuit ſeu præfat. Thomæ 

& Dorotheæ poſt deſponſalia inter eos celebrat. ſeu eorum alicui 

nondum ſolver. nec eorum alter ſolvit Sed ill. eidem Edvardo in 

vita ſua & præfat. Dorotheæ poſt ipſius Edvardi mortem & eiſdem 

Thomæ & Dorotheæ poſt deſponſalia inter eos celebrata reddere 

omnino contradixer. eademque Comitiſſa ill. eifdem Thomæ & 

Dorotheæ adhuc reddere contradic. & injuſte detinet in retarda- 

tion. fidel. execution. teſtamenti prædict. Edvardi præd. & ad 

dampnum ipſorum Thomæ & Dorotheæ decem librarum Et inde 

producunt ſectam &c. Et proferunt hic in Cur. iidem Thomas & 
Prefert of the Dorothæa literas teftamentar. præd. Edvardi per quas ſatis liquet 

{ —_—_— Cur. hic ipſam Dorotheam fore Executricem teſtamenti præfat. Ed- 

vardi & inde habere adminiſtration' &c. | 

Et prædicta Brigetta per Willielmum Rymer Attorn. ſuum ven. 

Judgment per & defend. vim & injur. quando &c. Et nichil in barram ſive 

Nil diet. præcluſionem actionis prædictorum Thomæ & Dorotheeæ præd. di- 

cit quod idem Thomas & Dorothea reman. verſus præfat. Brigit- 

4 tam inde indefens Ideo conf. eſt quod præd. Thomas & Dorothea 

g pr ns verſus præfat. Brigettam debitum ſuum præd. & damp- 

na {na accafione detentionis debiti illius ad quinquaginta ſolid. 

eiſdem Thomæ & Dorotheæ ex aſſenſu ſuo per Cur. hic adjudicat. 

de bonis & catallis que fuer. præd. Comitis tempore mortis ſuæ in 

manibus ipſius Brigittæ adminiſtrand. exiſten. levand, fi tantum in 
4 . manibus 
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manibus ſuis adminiſtrand. habeat & fi non habeat tune dampna 
prædicta de bonis & catallis præd. Brigettæ propr. levand' Et præ- 
dicta Prigetta Comitiſſa Plymouth in Miſericordia &c. 

Et prædicta Brigetta Comitiſſa Dotiſſa Plymouth per Henricum 


Doughty Attorn, ſuum ven. & dic. quod in record. & proceſſu Errors af- 
præd. necnon in redditione judicii præd. manifeſt. eſt errat. in hoc s 


videlicet quod narratio præd. materiaque in eadem content. minus 
ſufficien. in lege exiſt. ad actionem præfat. Thomæ & Dorotheæ inde 
verſus ipſam Comitiſſam habend. manutenend? Ideo in eo errat. 
eſt manifeſt. Errat. eſt etiam in hoc quod per record. præd. apparet 
quod judicium præd. modo & forma præd. reddit. reddit. fuit pro 
præd. Thoma & Dorothæa verſus ipſam Comitiſſam in placito 

red. ubi per legem terræ hujus Regni Angl. judic. illud. reddi de- 
buiſſe pro eadem Comitiſſa verſus præfat. Thomam & Dorotheam 
ideoque in ed ſimiliter errat, eſt manifeſt, Et præd. Comitiſſa ulte- 
rius dicit quod errat. eſt etiam in hoc videlicet quod non habetur 
aliquod Warrant. de Attorn. affilat. de record. in præd. Cur. 
Communi Banco inter partes præd. de placito præd. ad Warranti- 


zand. Carolum Draper fore Attorn. pro præd. Thoma & Dorothæa pray'd. 


verſus præd. Comitiſſam in placito przd* Ideo in eo ſimiliter errat. 
eſt manifeſte Unde eadem Comitiſſa pet. breve Domini Regis de 
Certiorari Capitali Juſtic. dicti Domini Regis de Banco dirigend' 


& c. Et ei conceditur &c. per quod præcept. eſt Edvardo Herbert gat of the 
Mil. Capital. Juſtic, de Banco præd. quod ſcrutat. rotulis & al. me- Cerierari. 


morand, de Warr. Attorn. Com. Middleſex de termino Paſchæ 
Anno Regni dicti Domini Regis tertio in cuſtod. ſua de record. 


exiſten. & quid inde in eiſdem invenerit dicto Domino Regi ubi- 


cunque &c. fine dilatione certificet una cum brevi dicti Domini 
Regis ſibi inde direct &c. Qui quidem Capital. Juſtic. de Banco 


e dicti Dom. Reg. reſpondit quod executio brevis præd. pate: Return of the 


at in quadam Schedula eidem brevi annex. in qua quidem Sche- 
dula continentur titulus Rotulorum de Warrant. Attorn. affilat. de 
prad. termino Paſchæ in brevi præd. ſpecificat. in cuſtod. ipſius 
Capital, Juſtic. de record. exiſten. & recordum cujuſdam Warrant. 
Attorn. inter partes prad. de præd. placito in eadem forma qua 
idem Warrant, Attorn. in eiſdem Rotul. de recordo intrat. exiſtit 
quæ quidem titulus & warrant. Attorn. ſequuntur in hxc verba Ro- 
tula de Attoru. recept. coram Edvardo Herbert Mil. Capital. Juſtic. 
Domini Regis de Banco & ſociis ſuis de termino Paſchæ Anno Regni 
Domini Jacobi ſecundi Dei Gratia Angliæ Scotiæ Franciz & Hiber- 
niæ Regis Fidei Defenſoris &c. tertio | 


Middleſex 0. Thomas Throckmorton Ar. & Dotothæa Lis. ejus Warrant of 
Executrix teſtamenti & ult. voluntat. Edvardi Picke Mil. pon. Attorney 


loco ſuo Carolum Drapet Attorn. ſuum verſus Brigittam Comi- 
tiſſam Dotiſſam Plymouth Executricem teſtamenti & ult. voluntat. 


Caroli Comitis Plymouth de placito debiti Quod quidem breve 
inter 


de No Warrant 


Chief Juſtice 
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inter record. fine die affilatur &c. Et ſuper hoc prædict. Thomas 
& Dorothæa per Michaelem Johnſon Attorn. ſuum gratis hic 
in Cur. ven. & prædict. Brigitta Comitiſſa Dotiſſa Ply mouth ut 
prius dicit quod in record. & proceſſ. necnon in redditione ju- 
dicii præd. manifeſte eſt errat. allegando errores prædict. per 
ipſam in forma præd. allegat. & pet. quod judicium prædict. ob 
errores ill. & al. in record. & proceſſ. prædict. exiſten. revocetur 
adnulletur & penitus pro nullo habeatur Et quod ipſa ad om- 
nia quæ occaſione judicii præd. amiſit reſtituatur &c. Et quod 
præd. Thomas & Dorothæa ad error. pradict. rejungant &c. Et 
quod Cur. dicti Domini Regis hic procedat ad examination. tam 
record. & proceſſ. præd. quam materiar. præd. ſuperius pro error. 
Defendants aſſign' &c. Et præd. Thomas & Dorothæa dicunt quod nec in re- 
rejoin in Er- cord. & proceſſ. præd. nec in redditione judicii præd. in ullo eſt 
225 errat. Et pet. ſimiliter quod Cur. dicti Domini Regis procedat ad 
examination. tam record. & proceſſ. præd. quam materiar. præd. ſu- 
perius pro error. aſſign. & quod judicium præd. in omnibus affir- 
metur &c. Et quia Cur. dicti Domini Regis nunc hic de judicio inde 
reddend. nondum adviſatur dies inde dat. eſt partibus prad. coram 
ditto Domino Rege uſque a die Sancti Michaelis in tres ſeptimanas 
tunc prox. ſequen. ubicunque &c. de judicio ſuo inde andiend. co 
quod Cur. dict Domini Regis hic inde nondum &c. Ad quem 
diem coram Domino Rege apud Weſtm. ven. partes przd. per At- 
torn. ſuos præd' Sed quia Cur. dicti Domini Regis nunc hie de ju- 
dicio ſuo de & ſuper præmiſſ. præd. reddend. nondum adviſatur 
dies inde dat. eſt partibus prædict. coram Domino Rege uſque in 
Cctab. Sancti Hillarii ubicunque &c. de judicio ſuo inde audiend. 
eo quod Cur. digi Domini Regis nunc hic inde nondum &c. Ad 
quem diem coram Domino Rege apud Weſtm. ven. partes præd. 
per Attorn. ſuos præd' Sed quia Cur. dicti Domini Regis nunc hic 
de judicio ſuo de & ſuper præmiſſ. reddend. nondum adviſatur dies 
inde dat. eſt partibus præd. coram Domino Rege uſque in quinden. 
paſchæ vbicunque &c. de judicio ſuo inde audiend. eo quod Cur, 
dicti Domini Regis hic inde nondum &c. Ad quem diem coram 
| Domino Rege apud Weſtm. ven. partes prædict. per Attorn. 
'F Judgment re ſuos præd. ſuper quo viſ. & per Cur. didi Domini Regis hic ple- 
* nius intellectis diligenterq; examinat. tam record. & proceſſ. præd. 
ac judicium ſuper eiſdem reddit. quam præd. cauſis & materiis ſu- 
perius pro error. aſſign. pro eo quod videtur Cur. dicti Domini Re- 
gis nunc hic quod in record. & proceſſ. necnon in redditione judi- 
cii præd. manifeſt. eſt errat Conſ. eſt quod judicium præd. ob er- 
ror. præd. & al. in record. & procell. præd. exiſten. revocetur ad- 
nulletur & penitus pro nullo habeatur Et quod n, Brigetta Co- 
mitiſſa Dotiſſa Plymouth ad omnia quæ occaſione judicii præd. 
amiſit reſtituatur &c. | 
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Placita coram Domino Rege apud Weſtm. de 
termino Paſche Anno Regni Domini Mil. 
lielmi tertii nunc Regis Anglia &c. adtavo. 
Rotulo 291. 


Freeman & al. verſus Bernard & al. Vide fo. 69. 


| London, ſſ. Emorandum, Quod als. ſcilicet termino San- 
cti Hillarii Anno Regni Domini Willi. ter- 

| tii nunc Regis Angl' &c. ſexto coram eo- 

| dem Domino Rege apud Weſtm. ven. Tho- 

mas Freeman & Thomas Haggar per Benjamin Mould Attorn. ſuum 
Et protuler. in Cur. dicti Domini Regis tunc ibidem quandam bil- 
lam ſuam verſus Samuel Bernard & Thomam Rodbard in Cuſtod. 
Mar' &c. de placito tranſgr. ſuper caſum &c. Et ſunt pleg. de 
proſequend. ſcilicet Johannes Doe & Richardus Roe Quz quidem 
billa ſequitur in hæc verba fl. London ſſ. Thomas Freeman & 
Thomas Haggar queruntur de Samuele Bernard & Thoma Rodbard 
in Cuſtod. Mar. Mateſc. Domini Regis coram ipſo Rege exiſten. 
pro eo videlicet quod cum octavo die Auguſti Anno Domini Mil- 
leſimo ſexcenteſimo nonageſimo tertio apud London pred. videli- 


- fuit inter ipſos Thomam Freeman & Thomam Haggar & præfat. Sa- 


muel. & Thomam Rodbard modo & forma ſequen. videlicet quod » 


prædict. Samuel Bernard & Thomas Rodbard deliberarent præfat. 
Thomæ Freeman & Thomæ Haggar ſexdecim baggas bon. novo- 
rum lupulorum de tunc prox. provention. Anglice zext Growth, 
bon. mercimon. pandoxatorum, Anglice Good Brewers Ware, ad 
trigint. & quatuor. ſolid. per centum & quod deliberat. forent. ad 
vel ante viceſimum quintum diem Decembr. tune prox. ſequen. Ac 
ſuperinde in conſ. quod præd. Thomas Freeman & Thomas Haggar 
ſolviſſent præd. Samuel. & Thomæ Rodbard un. peciam auri cuneat. 


Declaration 
upon an A- 
: a g greement to 
cet in Paroch. beatæ Mariz de Arcubus in Warda de Cheape agreat. deliver ſix- 
teen Bags of 
Hops, before 
ecomb. 25. 


Mutual Pros 
miſes to per- ö 
form the A. 


vocat. a Guinea, legalis monetæ Angl. in parte ſolution. inde ac ad- greement. 


tune & ibidem ad ſpecial. inſtanc. & requiſition. ipſorum Samuel. & 
Thomæ Rodbard ſuper ſe aſſumpſiſſent & eiſdem Samuel. & Thomæ 
Rodbard fidelit. promiſiſſent ad performand. agreeament. præd. in 
omnibus ex parte ipſorum Thomz Freeman & Thomæ Haggar per- 
formand. ſeu perimplend. ſecundum formam & effectum _ 
ment. præd. ipſi iidem Samuel & Thomas Rodbard ſuper ſe aſſum- 
ſer. & præfat. Thomz Freeman & Thomæ Haggar adtunc & ibi- 
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dem fidelit. promiſer. quod ipſi iidem Samuel & Thomas Rodbard 
agreament. przd. in omnibus ex parte ipſorum Samuel. & Thomæ 

Rodbard performand. ſeu perimplend. bene & fidelit. performare 

& perimplere vellent præd. tamen Samuel & Thomas Rodbard 
promiſſion. & aſſumption. ſuas prædict. minime curan. ſed ma- 

Breach in noe Chinan. & frandulent. intenden. eoſdem Thomam Freeman & 
delivering Thomam Haggar in hac parte. callide & ſubdole decipere & de- 
the Hops. fraudare — ſexdecim baggas lupulorum ſeu aliquam inde par- 
cell. ſuper vel ante præd. viceſimum quintum diem Decembris prox. 

ſequen. poſt confection. agreament. præd. ſeu ad aliquod tempus 

poſtea hucuſq; eiſdem Thomæ Freeman & Thomæ Haggar ſeu cor. 

alteri non deliberaver. Sed ill. eis hucuſq; deliberare omnino recuſa- 

SecopdCoune ver. & adhuc recuſant Cumque etiam poſtea ſciſicet præd. octavo die 
upon another Auguſti Anno Domini ſupradict. apud London præd. in Paroch. & 
Agreement Warda ptæd quoddam al. agreament. habit. & fact. fuit in ſeriptis 
ſee forth, co inter præd. Samuel. & Thomam Rodbard & eoſdem Thomam 
deliver other Freeman & Thomam Haggar in forma ſequen. videlicet quod præd. 
— — 224 Samuel & Thomas Rodbard deliberarent eiſdem Thomæ Freeman 
left in tbe & Thomæ Haggar ſexdecim al. baggas bon. novorum lupulorum 
— 5 noe de tunc prox. provention. Anglice em Growth, bon. mercimon. 
pandoxatorum, Anglice good Brewers Ware, ad ratam trigint. & 
vatuor. ſolidorum per centum, Anglice at thirty. four Shillings per 
Handred, & quod deliberat. forent ſuper vel ante viceſimum quin- 
tum diem Decembr. tunc prox. ſequen. quod quidem ſcript. agrea- 

ment. relic. fuit ia manibus eujuſdam Thomæ Rack Cumque po 

A Cellequizm ſtea ſcilicet eodem octavo die Auguſti Anno ſupradicto apud Lon- 
touching the Jon præd. in Paroch. & Warda præd. quoddam colloquium habit. 
Agreement. gt mot. fuit inter præd. Samuel. & Thomam Rodbard & eoſdem 
Thomam Freeman & Thomam Haggar de & concernen. agreament. 

præd. ult. mentionat. & de & concernen. deliberation. duorum 

onerum Jupulorom eiſdem Thomz Freeman & Thomæ Haggar per 

præd. Samuel. & Thomam Rodbard fiend. & ſuper colloquium ill. 

inter præfat. Samuel. & Thomam Rodbard & eoſdem Thomam Free- 
man & Thomam Haggar duo al. onera lupulorum ſecundum agrea- 
ment. præd. ut præfertur relict. in manibus præd. Thomæ Ruck 
quodque ipſi idem Thomas Freeman & Thomas Haggar accepta- 
rent lupulos præd. ult. mentionat. ſecundum pred. prius agrea- 
ment. ult. recitat. ac ſuperinde in conſ. quod ipſi iidem Thomas 
Freeman & Thomas Haggar adtunc & ibidem ad ſpecial. inſtanc. & 
roequiſition. præd. Samuel. & Thomz Rodbard ſolviſſent pred. Sa- 
muel. & Thomæ Rodbard un. al. peciam auri cuneat. vocat. 4 Gui- 
ea legalis monetz Angl. in parte ſolution. pro eiſdem lupulis ult. 
mentionat. ac ſuper ſe aſſumpſiſſent & eiſdem Samuel. & Thomæ 
Rodbard ſideliter promiſiflent ad agreament. præd. in omnibus ex 
parte ipſorum Thomæ Freeman & Thomæ Haggar performand. & per- 
implend. ſecundum formam & effectum agreament. præd. ult. men- 
tionat. ipſi iidem Samuel & Thomas Rodbard ſuper ſe aſlumpſer. & 
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eiſdem Thome Freeman & Thomæ Haggar adtunc & ibidem fidelit. 
promiſer. quod ipli iidem Samuel & Thomas Rodbard agreament. 

red. ult. mentionat. in omnibus ex parte ipforam Samuel. & 
Thomæ Rodbard performand. & perimplend. bene & fidelit. per- 


formare & perimplere vellent Prædict. tamen Samuel & Thomas Breach 


Rodbard promiſſion. & aſſumption. ſuas præd. ult. mentionat. in 


forma præd. fact. minime curantes ſed machinantes & fraudulent. 


intendentes eoſdem Thomam Freeman & Thomam Haggar in hac 
parte callide & ſubdole decipere & defraudare præd. duo onera lu- 
pulorum ult. mentionat. ſeu aliquam inde parcellam eiſdem Thomæ 
Freeman & Thomæ Haggar ſuper vel ante præd. viceſimum quin- 


tum diem Decembris prox. ſequen. poſt confection. promiſſion. & 


aſſumption. prædict. ult. mentionat. ſen ad aliquod tempus poſtea 
eiſdem Thomæ Freeman & Thomæ Haggar ſeu eorum alteri non 
deliberavet. ſeu eorum alt. deliberavit Sed ill. eis hucuſque delibe- 
rare omnino recuſaver. & adhuc recuſant Unde iidem Thomas Free- 
man & Thomas Haggar dicunt quod ipfi deteriorat. ſunt & damp- 
num habent ad valenc. ducent. librarum Et inde producunt 
ſectam &c. | 
Et modo ad hunc diem ſcilicet diem Mercur. prox. poſt Quin- 
den, Paſchz uſque quem diem præd. Samuel & Thomas Rodbard 
habuer. licenc. ad billam præd. interloquend. & tunc ad reſpon- 
dend. &c. coram Domino Rege apud Weſtm. ven. tam præd. Tho- 
mas Freeman & Thomas Haggar per Attorn. ſuum præd. quam 


præd. Samuel & Thomas Rodbard per Johannem Bernard Attorn. Plead a Sub- 


miſſion toAr- 


ſuum Et iidem Samuel & Thomas Rodbard defend. vim & injur. 
quando &c. Et dicunt quod præd. Thomas Freeman & Thomas 


Haggar action. ſuam præd. inde verſus eos habere ſeu manutenere 


non debent quia dicunt quod poſt confection. ſeparal. promiſſion. 
& aſſumption. ſuperius in narr. præd. (pecificat. ſcilicet ſecundo die 
Novembris Anno Domini Milleſimo ſexcenteſimo nonageſimo 
quarto apud London pred. ſcilicet apud Paroch. beatæ Mariz de 
Arcubus in Warda de Cheape præd. tam præfat. Thomas Freeman 
& Thomas Haggar quam præd. Samuel & Thomas Rodbard ſub- 
miſer. & poſuer. ſeipſos in arbitrium ordination. & judicium Jo- 
hannis Parſons Mil. & Richardi Hammond Pandoxator. Arbitra- 
torum tam ex parte præd. Thomæ Freeman & Thomæ Haggar 
quam ex parte eorum Samuel. & Thomæ Rodbard indifferent. no- 
minat. & elect. ad arbitrand. ordinand. ad judicand. & determi- 
nand. de & ſuper & concernen. omnes & omnimodas action. & 
actiones cauſam & cauſas actionis ſeas debita obligationes billas 
ſpecialitat. executiones computa ſummam & ſummas monetæ diffe- 
rentias controverſias tranſgr. dampna clamea & demand. quæcunq; 
ad aliquod tempus ante tunc habit. mot, commenſat. proſecut. fact. 
promiſſ. commiſſ. vel dependen. in ſecta controverſia queſtione 
ſive demand. per vel inter præfat. Thomam Freeman & Thomam 


Haggar & præd. Samuel. & Thomam Rodbard pro vel ratione ali- 


cujus 


f 
. 


2 
2 
— On TIN 


——— K er - + 1 = 
—  —— —— — ————— ——  _—_ 
— — — — 


li 


fo be made 


in writing 


Pleadings to the Caſes. 


cujus materiz cauſz five rei cujuſcunque ita quod præd. arbitratores 


ee of facerent & darent arbitrium & determination. ſuam de. & concer- 


of December. 


Atb;itretors 
make Award. 


nen. præmiſſ. in ſcripto indentat.. ſub manibus & ſigillis ſuis parat. 
deliberari præd. Thomæ Freeman & Thomæ Haggar Samuel. & 
Thomæ Rodbard five alteri vel eorum aliquibus apud vel in domum 
manſionalem Tobiæ Winne Scriptor. in platea vocat. Bartholomew. 
Lane, prope Regale Excambium Lond. ante primum diem Decem- 
bris tunc prox. ſequen' Quodque ones ſcilicet viceſimo nono 
die Novembris Anno Domini Milleſimo ſexcenteſimo nonageſimo 
quarto ſupradicto apud domum manſional. præfat. Tobiæ Winne 
in platea vocat. Bartholomem · Lane, præd. prope Regale Excambium 
in London ſcilicet in Paroch. Sancti. Bartholomæi Exchange in 
Warda de Broad - ſtreet London præfat. Johannes Parſons & Ri- 
chardus Hamond arbitrator. pred. accept. ſuper ſe onere arbitrii 
pred. per quoddam ſcript. indentat. ſub. manibus & ſigillis arbitra- 
torum illorum ac parat. ad deliberand. præd. Thomæ Freeman & 
Thomæ Haggar Samuel. & Thomæ Rodbard five alteri vel aliqui- 
bus eorum arbitraver. fecer. & deder. arbitrium & determination. 
ſuam de & concernen. præmiſſ. quod præd. Samuel & Thomas 
Rodbard:: acetiam. prædict. Thomas Freeman & Thomas Haggar 
fve ſeparal. reſpective Executor. & Adminiſtrator, pred. Samuel. 
& Thomæ Rodbard Thomæ Freeman & Thomæ Haggar viciſſim 
ſignarent ac ſigillarent ac ut actum & factum ſua deliberarent ad & 
pro uſu alterjus & alterorum Executor. ſive Adminiſtrator. ſuorum 


reſpective plenas & ſufficientes general. relaxation. & exoneration, 


de omnibus actionibus ſectis compot. debitis & demand. quibuſ- 


cunque in Lege ſive Equitate de & ſive concernen. præmiſſ. dictis 


arbitrator. ut præfertur ſubmiſſ. in aliquo modo Ac præd. Samuel 


& Thomas Rodbard dicunt quod ipſi a tempore confection. arbitrii 
illius hucuſque ſemper parat. fuer. & exiſtunt ſignare ſigillare ac 
ut acta & facta ſua eiſdem Thomæ Freeman & Thomæ Haggar de- 
liberare tal. relaxationes & exonerationes qual. per arbitratores præd. 
ſuperius arbitrantur fi præd. Thomas Freeman & Thomas Haggar 
relaxation. & exoneration. ill. de præfat. Samuel. & Thoma Rodbard 
accipere vellent five voluerint Et hoc parat. ſunt verificare Unde 
iidem Samuel & Thomas Rodbard petunt judicium fi præd. Tho- 
mas Freeman & Thomas Haggar action. ſuam præd. inde verſus 
eos habere ſeu manutenere debeant &c. 


T7 this the Plaintiffs demurr d, and the Defendants join d in De- 


murrer. 


np b Placita 


Placita coram Domino Rege & Domina Regina 
apud Weſtm. de termino Sante Trinitatis Anno 
Regni Domini Willielmi tertii nunc Regis 
Ang Cc. Septino. Rotulo 176. 


Bacon verſus Debary. Vide fo. 70. 


London, ſſ. Emorandum, Quod als, ſcilicet termino Paſchx 
ult. præterit. coram Domino Rege apud 

Weſtm. ven. Joſiah Bacon per Willielmum 
Baker Attorn. ſuum Et protulit in Cur. 

dicti Domini Regis tunc ibidem quandam billam ſuam verſus Da- 
vid Debary als. dict. David Debary de Lond. Mercator. in Cuſtod. 
Mar. &c. de placito debiti Et ſunt Pleg. de proſequend. ſcilicet 
Johannes Doe & Richardus Roe quæ quidem bill. ſequitur in hæc 
verba fl: London ſſ. Jofiah Bacon queritur de David Debary als. 


dict. David Debary de Lond. Mercator. in Cuſtod. Mar. Mareſc. 
Domini Regis coram ipſo Rege exiſten' de placito quod reddat ei 


ſexcent. libr. legalis Monet. Ang]. quas ei debet & injuſte detinet Peclarstion 
pro eo videlicet quod cum prædict. David octavo die Novembr. upon Bond 


Anno Domini Millefimo ſexcenteſimo nonageſimo quarto apud Lon- of 
don videlicet in Paroch. beatæ Mariæ de Arcubus in Warda de 
Cheape per quoddam ſcriptum ſuum obligator. ſigillo ipfius David. 
ſigillat. Cur. que dict. Domini Regis nunc hic oſtenſ. cujus dat. eſt 
eiſdem die & anno cogn. ſe teneri & firmiter obligari præfat. Jo- 
fiah in præd. ſexcent. libr. ſolvend. eidem Joſiah cum inde requiſit. 
eſſet præd. tamen David licet ſæpius requiſit. &c. præd. ſexcent. 
libr. præfat. Joſiah nondum ſolvit ſed ill. ei hucuſque ſolvere om- 
nino contradixit & adhuc contradic. Ad dampnum ipſius Joſiah 
Centum librar. Et inde producit ſectam &c. | 

Et modo ad hunc diem ſcilicet diem veneris prox. poſt Craſti- 
num Sanctæ Trinitatis iſto eodem termino uſque quem Diem præd. 
David habuit licent. ad billam præd. interloquend. & tunc ad re- 
ſpondend. &c. coram Domino Rege apud Weſtm. ven. tam præd. 


Jofiab per Attorn. ſuum præd. quam præd. David per Johannem Plea. 


Green Attorn. ſuum Et idem David defend. vim & injur' quan- 

do, &c. Et pet. audit. ſcript. Obligator. & ei legitur &c. pet. 

etiam audit. Condition ejuſdem ſcript. obligator. prædict. Et ei le- o 

gitur in hæc Verba I. The Condition of this Obligation is ſuch, That 

if the above-bounden David Debary for and on the Behalf of Jacob. 
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Dernyter of Hamborough, Merchant, his Executor and Admini- 

ſtrators, do, and ſhall well and truly ſtand to, obey, abide, obſerve, per- 

form, ful and keep the Award, Arbitrement, Order, final End, De- 

termimation and Judęment of Maurice Williams, Nicholas Cutler, 

and Michael Milford of London, Merchants, or any two of them, 

Arbitrators, as well on the Part and Behalf of the abovenamed ſoſiah 

Bacon ; and by their mutual Aſſents and Conſents indifferently elecked, 

named, and choſen to arbitrate, award, order, judge, determine, and 4 

final End to make, of, for, upon and conterning all, and all Manner of 

AFion and Acłiont, Cauſe and Cauſes of Action, Suits, Debts, Ac- 

compts, Reckonings, Sum and Sums of Money, Covenants, Contradfs, 

Promiſes, Treſpaſſes, Dauteges, Bund, Bills, Specialties, Judgments, 

Extents, Executions, Treſpaſſes, Strifes, Differences, Controverſies, 

Matters, Claims and Demands whatſoeper, as now are, or at any Time 

before the Date abovewritten, have been moued, ſtirred up, or depend- 

ing between the 1. David Debary, as Attorney to the ſaid Jacob 

Dernyter f the one Part, and the ſaid Joſiah Bacon of the other 

Part, for, touching or concerning certain Accompts between the ſaid Jo- 

fiah Bacon and the ſaid Jacob Dernyter, ſo as the ſaid Award, Arbi- 

trement, Order, final End, and Determination and Judgment of the 

ſaid Arbitrators, or any two of them, of and upon the Prewiſls, be 

erade ant] ſet down in Writing indented under their Hands and Seals, 

and be delivered or ready to be delivered up unto the ſaid Parties, re- 

ively in Differente, requiring the fame at or in the now Dwelling- 

Houſe of John Chambers, Scriverer, ſituate in Lombard-ſtreet, Lon» 

don, on or before the one and twentieth Day of this inſtant November, 

then this Obligation to be void, or elſs to land in full Force and Virtue. 

Quibus lectis & audit. idem David Debary dicit quod præd. Joſiah 

Bacon action. ſuam præd. inde verſus eum habere ſeu manutenere 

| | non debet quia dicit quod præd. Mauric. Williams, Nicholaus Cut- 

. Nul Award Jer & Michael Milford in Condition præd. nominat. vel duo eo- 

pleaded. rum non fecer. aliquod arbitrium in (cript, indent. ſub manibus & 

| figillis fuis de pro & concernen. præmiſſis præd. in Condition, præd. 

| ſuperius ſpecificat. ſuper vel ante viceſimum primum diem No- 

vembr. in Condition. præd. mentionat. ſecundum formam & effe- 

iq &um Condition. præd. Et hoc parat. eſt verificare Unde petit Ju- 
dicium fi præd. Jofiah Bacon action. ſuam præd. inde verſus eum 

1 habere ſeu manutenere debeat &c. _ 

| Et præd. Joſiah Bacon dic, quod ipſe per aliqua per prædict. 

Replies an A · David Debary ſuperius placitando allegat. ab actione ſua pred. 

ward. inde verſys ipſum David habend. przcludi non debet quia dicit 

quod poſt confection. (ſcript. obligator. prædict. ſcilicet ſuper viceſi- 

mum primum diem Novembr. Anno Domini Milleſimo ſexcenteſimo 
nonageſimo quarto in Condition. præd. ſpec. apud London. præd- 

dict. in Paroch. & Warda præd. præd. Nicholaus Cutler & Michael 
Milford duo Arbitrator. in Condition. per ſuperius ſpec. acce- 

per. ſuper ſe onus arbitrand' & ordinand. de & ſuper præmiſſis in 

* N N Condition. 
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Condition. pred. ſuperius mentionat. & fecerunt Arbitrium ſuum 
in ſcript, indentat. ſub manibus & ſigillis ſuis inter partes & de 
& ſuper præmiſſ. in Condition. pred. mentionat. per quod qui- 
dem Arbitrium hic in Cur. prolat. dem Arbitrator. recitand; quod Award ſec | 
cum pred. David pro & ex parte Jacob Dernyter de Hambgreugh forth. * 
Mercator. & præd. Joſiah per mutuas obligation“, Anglice, er- | 

changeable Obligations, geren, dat. otzvo die tunc inſtant, Novem- : 
hris obligat, fuer. alt. alterutro in ſexcent. libr. conditionat;ad per- | 
ſtand, arbitrium, Anglice, to ſtamd to the Award, dict. Mauricii | 

Williams Nicholai Cutler & Michaelis Milford vel duorum eorum 4. 
Arbitratorum aliquorum mutualit. inter ſe elect. ad judicand. deter- 8 5 3 

minand. & fgnalit. finiend. de & in omnia & omnimod. Action. & * "1 
Actiones Cauſam & Cauſas Action. ſect. debit. Compot. Compu- 
tation. ſummam & ſummas denar. convention. contract. promiſ- 
ſion. tranſgreſſion dampn obligation. bill. ſpecialit. judic. extent. 
execution. litem different. controverſ. mater. clam. & demand. quæ- a 
cunque quæ tunc fuer. vel ad aliquod tempus ante dat. ſeript. ob- 5 
ligatorii præd. mot. fuiſſent excitat. vel dependen. int. præd. Da- 

vid Debary (ut Attorn. dict. Jacob Dernyter & prædict. Joſiam Ba- 

con tangen. Compot. inter prædict. Joſiah Bacon & prædict. Jacob 

Dernyter ita quod Arbitrium & determinat. dict. Arbitrator. vel 

aliquor. eorum duorum fact. fuit. in ſcript. indentat. ſab eorum vel 

aliquor. eorum duorum manibus & ſigillis parat. deliberand. præd. 

partibus in different. idem requiren. ad vel in tune & nunc domum | 
Manſional. Johannis Chambers ſcriptor. ſituat. in Lombard-ſtreet, | 
London. ſuper vel ante dict. viceſinum primum diem Novembr. 

prout per ict. obligat. & Condition. eorundem plenius apparet. 

præd. Nicholaus Cutler & Michael arbitraver. & ordinaver. præd. 

David Debary Executor. Adminiſtrator. vel Aſſign' ſuos ex parte 

præd. Jacob Dernyter ad ſolvend. vel ſolvi cauſand. præd. Joſiah 

Executor. Adminiſtrator. vel Aſſign. ſuis ſummam treſcent. qua- 

dragint. quinque libr. ſex ſolid. & decem denar. legalis monet. 

Angl. ſuper vel ante ſecundum diem Januar. tune prox. & ulterius 

arbitra ver. & ordinaver. quod præd. Joſiah Bacon & pred. David 

Debary ex parte prædict. Jacobi Dernyter ſuper ſolution. pred. 

denar. ſum. ut præfertur ſignarent & ſigillarent & legalit. execut. 

forent & deliberarent ad vel in uſum eor. alterius bonam & 

ſufficien. relaxation. omnis & omnimod. action. & actionum 

cauſæ & cauſarum action. ſect. debitor. compot. computat. 

ſummæ & ſammar. denar. convention. contract. promiſſion. 

tranſgr. dampn. obligation. bill. ſpecialitat. judicior. extent. 
execution. litum different. controverſ. materiar. clam. & demand. 
quarumcunque dic. Compa. tangen' prout per Arbitrium præd. 

apparet. Et idem Joſiah in facto dict. quod arbitrium pred. in 

forma præd. fact. poſtea ſcilicet præd. viceſimo primo die No- 

vembris Anno ſupradict. apud London. prædict. in Paroch. & , gy 
Warda præd. deliberat. fuit tam præfat. Joſiah quam pred. David gd. 
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Breach aſ- 
ſigned. 


| Declaration 
upon Arbi- 


—— 


ſecundum formam & effectum Condition. ſcript. ons: przd. 


Idemque Joſiah ulterius dic. quod licet ipſe idem Joſiah a tempore 
confection. Arbitrii præd' hucuſque bene & vere obſervavit per- 
formavit & cuſtodivit omnia & ſingula in arbitrio præd. content. 
ex parte ipſias Joſiah performand. & perimplend. ſecundum for- 
mam & effectum Arbitrii ill. proteſtando etiam quod præd. David 
Debary a tempore confection. ejuſdem Arbitrii hucuſque non ob- 
ſervavit performavit ſea perimplevit Arbitrium pred. in aliquibus 
performand. & perimplend. ſecundum formam & effectum arbitrii 
ill. in facto idem Joſtah dic. quod præd. David Debary non ſolvit 
vel ſolvi cauſavit præd. Jofiah | 90m ſummam treſcent. quadragint. 
& quinque libr. ſex ſolid. & decem denar. ſuper vel ante pred. 
ſecundum diem Januar. quas ei adtunc ſolviſſe debuit ſecnndum 
formam & effectum Arbitrii præd. Et hoc parat. eſt verificare Un- 
de pet. Judicium & debitum ſuum præd' unacum dampnis ſuis 
occaſione detention. debiti ill. fibi adjudicari &c. 

Demurrer & Joinder, & Jud. pro Def. 


- 
+- WU! ; 0 


Placita coram Domina Regina apud Weſlm, de 
termino Sancti Hillarii Anno Regni Dominæ 
Anne nunc Reginæ Anglia Cc. ſecundo. Ro- 
tuo 450. 


Winter verſus Garlick. Vide fo. 75. 


Civit. Briſtol. ſl. Emorandum, Quod als. ſcilicet Termino 
| Paſchæ ultimo præterito coram Domi- 
M na Regina apud Weſtm. ven £dmundus 
8 | Winter per Richardum Longford At- 
corn. ſuum Et protulit in Cur' dict. Dominz Reginæ tunc ibi- 
dem quandam billam ſuam verſus Edvardum Garlick als dict. Ed- 
vardum Garlick de Civit. Briſtol Pharmacopolar. in Cuſtod. Mar. 
&c. de placito debiti Et ſunt pleg de proſequend. ſcilicet Johannes 
Doe & Richardus Roe quæ quidem billa ſequitur in hæc verba ſſ. 
Civit. Briſtol. fl. Edmundus Winter queritur de Edvardo Garlick 


rration-Bond. als. dict. Edvardum Garlick de Civit. Briſtol. Pharmacopolar' in 


2 | Cuſtod. 
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Cuſtod. Mar. Mareſc. Dominæ Reginæ coram ipſa Regina 
exiſten. de placito quod reddat ei Centum libr. legalis mo- 
netæ Angliæ quas ei debet & injuſte detinet pro eo videlicet 
quod cum prædict. Edvardus decimo nono die Auguſti Anno 4 
Regni Domini Willielmi tertii nuper Regis Angl. &c. decimo ter- 
tio apud Civit. Baiſto}, in Com ejuſdem Civit. per quoddam ſcript. 
ſuum Obligatorium ſigillo ipſius Edvardi figillat. Cur. que Dominæ 
Reginæ nunc hic oſtenſ. cujus dat. eſt eiſdem die & Anno cogn. ſe 
teneri & firmit. obligari præfat. Edmundo in præd. Centum Libr. 
folvend. eidem Edmundo cum inde poſtea requiſit. eſſet præd. ta- | 
men Edvardus licet ſæpius requiſit. &c. præd. Centum libr. eidem in 
Edmundo nondum ſolvit ſed ill. ei hucuſque ſolvere omnino con- | 
contradixit & adhuc contradicit ad dampnum ipſius Edmundi 
decem Librar. Et inde producit ſectam &c. 5 | 
Et modo ad hunc diem ſcilicet diem Lunz prox. poſt Octab. Ples. 

Sancti Hillarii iſto eodem Termino uſque quem diem præd. Edvar- 
dus habuit licent. ad billam præd. interloquend, & tunc ad reſpon- 
dend. &c. coram Domina Regina apud Weſtm. ven. tam præd. 
Edmundus per Attorn ſuum præd. quam pred. Edvardus per Johan- 
nem Till Adam Attorn. ſuum Et idem Edvardus defendit vim & 
injur. quando &c. Et pet audit. ſcripti obligator. præd. & ei legi- yer of Con- 
tur &c. pet. etiam auditum Condition. ejuſdem ſcripti & ei legi- dition. 
tur in hæc verba ſſ. The Condition of this Obligation is ſuch, That 
sf the above bounden Edward Garlick, his Heirs, Executors and Ad. 
zainiſtrators, for his and their Parts and Behalfs, do and ſhall in all 
Things well and truly ſtand to, obey, abide, perform, fulfil and keep the 
Award, Order, Arbitrement, final End and Determination of John 
Hind of the City of Briſtol aforeſaid, Gentleman, and John Packer of 
the ſame City, Bell-founder, Arbitrators indifferently named, elected, 
and choſen, as well on the Part and. Behalf of the above bounden Ed- $ 
ward Garlick, as of the abovenamed Edmund Winter, to arbitrate, 1 
award, order, judge, and determine of, and concerning all and all I 
Manner of Adion and Ations, Cauſe and Caiiſes of Action, Suits, Bills, | 
Bonds, Specialties, Judgments, Executions, Extents, Quarrels, Con- 1 
troverſies, Treſpaſſes, Damages and Demands whatſoever, at any Time 
or Times heretofore had, made, moved, brought, conſented, proſecuted, 
done, ſuffered, committed or depending by and between the ſaid Parties, 
or either of them, ſo as the ſaid Award be made in Writing, and rea- 
dy to be delivered to either of the ſaid Parties, requiring the ſame on 
or before the eighth Hour in the Afternoon of this preſent Day But if 
the ſaid Arbitrators do not make ſuch their Award of and concerning 
the Premiſſes by the Time aforeſaid, That then if the ſaid Edward 
Garlick, his Executors and Adminiſtrators for his and their Parts 
and Behalfs, do in all Things well and truly ſtand to, obey, abide, 
perform, fulfil and keep the Award, Order, Arbitrement, Dmpirage, 
final End and Determination of Robert Godfrey Gent. of and 
roncerning the Premiſſes, ſo as the ſaid Umpire do wake his 
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Plesds no A- 
ward made by 
the Arbitra- 
tors. but that 
the Umpire 
died. 


Umpiraxe ſer 
Forth ther the 
Defendant 
ſhould pay 
Coſts of a 
Suir. 


Tendcr and 
Refuial. 


Award or Ompirage of and concerning the Premiſſes in Writing, and 
ready to be delivered to either of the ' ſaid Parties requiring the 
Same, on or before the eighth Hour in the Afternoon of the Day next en- 
ſuing the Date of theſe Preſents, then this Obligation to be void or elſe 
to remain in full Force, Strength and Virtue, Quibus lectis & auditis 
idem Edvardus dic. quod præd. Edmundus action. ſuam præd. inde 
verſus eum habere ſeu manutenere non debet quia dic. quod præd. 
Johannes Hinde & Johannes Packer arbitrator. in condition' 
præd. nominat. nullum fecer. arbitrium & ordination. arbitra- 
ment. final. concluſion' Anglice, nal End, ſeu determination. 
de & ſuper præmiſſis in condition. prad. ſuperius mentionat. ad vel 
ante octavum horam poſt meridiem præd. decimi noni diet Au- 
guſti anno decimo tertio ſupradicto exiſten. die dat. ſcripti obliga- 
tor. præd. Sed idem Edvardus ulterius dicit quod præd. Robertus 
Godfrey umpirator in eadem Condition. ſimiliter nominat. accepto 
ſuper ſe onere arbitrandi de & ſaper præmiſſis in Condition. præd. 
ſuper. ſpecif. poſtea & ante horam octavam poſt Meridiem diei prox. 


ſequen. dat. ſcripti obligator. przd. in ead. Condition. ſpecificar. ſci]. 


ad horam oQavam ante meridiem ejuſdem diet apud Civit. Briſtol, 
præd' in Com. ejuſdem Civit. fecit Umpirag. ſuum in ſcriptis de 
& ſuper præmiſſis pred. adtunc & ibidem parat. deliberand. parti- 
bus præd. modo & forma ſequen. videlicet quod omnes ſect. ad 
legem tunc penden. inter partes præd. ceſſarent & non ulterius pro- 


ſequerent.quodq: præd. Edvardus Garlick ſolveret prædicto Edmundo 


Winter apud tune domum manfional. Samuel. Fitſall ſituat. in Ca- 
ſtle-ſtreet in Briſtol. præd. ſummam decem ſolid. & cuſtag. legis quæ 
præd. Edmundus Winter ſuſtinuiſſet, Anglice, had been at, in ſect. 
ill. Et quod poſt ſolution. dictæ ſummæ decem ſolid. in modo 
ſupradicto ipſi præd. Edmundus Winter & Edvardus Garlick darent 
alt. alteri eor. general. relaxation. omnium action. ſectar. controver- 
ſiar. & demand. a principio mundi uſque ad decimum nonum diem 
tunc inſtant. Auguſti in communi forma Et idem Edvardus ulte- 
rius dicit quod poſt confection. umpirag. præd. & ante diem exhi- 
bitionis billæ ipſius Edmundi præd. ſcilicet viceſimo primo die Au- 
guſti anno decimo tertio ſupradicto apud dictam domum manſio- 
nal. præfat. Samuel. Fitſall ſituat. in Caſtle-ſtreet in Briſtol. præd. 
ipſe idem Edvardus parat. fnit & obtulit ad ſolvend. eidem Ed- 
mundo adtunc & ibidem præſenti exiſten. præd' decem ſolid. & ad 
ſigilland. & ut factum ſuum eidem Edmundo deliberand. ſcriptum 
general. relaxation. omnium actionum ſectarum controverſiarum 
& demand. a principio mundi uſque ad præd. decimum nonum 
diem Auguſti in umpirag. præd. mentionat. in communi forma 
ſed pred. Edmundus præd. decem ſolid. & ſcriptum relaxation. ill. de 
eodem Edvardo recipere ſeu acceptare adtunc & ibidem penitus re- 
cuſavit Et hoc parat. eſt verificare Unde pet. judicium ſi præd. Ed- 
mundus action. ſuam præd. inde verſus cum habere ſen manutenere 
debeat, &c. | | 
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Et prædictus Edmundus dicit quod ipſe per aliqua per præd. Replies n 


1 | - ſats forth th 
Edvardum ſuperius placitando allegat. ab actione ſua præd. Gef A. 


prædict. inde verſus eum habend. præcludi non debet quia dicit &ion, and 
quod prædictus Edvardus ante pred. tempus confection. fcripti ob- 2 ; 
 ligatorii præd. apud Civit. Briſtol. præd in Com. ejuſdem Civit. ac 
infra jur.Cur. dicti nuper Domini Regis Civitat. ſuæ de Briſtol. præd. 

tent. coram Majore & Alderman. ejuſdem Civitat. falſo & malicioſe 

dixiſſet & propalaſſet de eodem Edmundo diverſa falſa fifta ſcanda- 

loſa & malicioſa verba idemqueEdmundus pro obtentatione & recu- 

peration. dampnor. occaſione diction. & propalation. verborum 

illorum ante præd. tempus confection. ſcripti obligatorii præd. le- 

vaſſet in præd. Cur. dicti nuper Domini Regis Civitat. Briſtol. 

præd tent. coram Majore & Alderman. Civitat. præd. quandam 

querelam verſus præd. Edvardum de placito tranſgreſſ. ſuper Caſum 

ac ſuperinde talit. proceſſum fuit quod ipſe idem Edmundus apud 

Civit. Briſtol. præd. in Com. ejuſdem Civit. ſolvit erogavit & extra- ayerment of 
poſuit in proſecution. querelæ przd. verſus præd. Edmandum ſum- his Expences 
mam quatuor libr. quinque ſolid, & decem denar. legalis monet. in the Suit. 
Angl. ac ſuperinde iidem Edmundus & Edvardus pro determina- 

tion. ſectæ ill. & omnium al. demandorum quorumcunque poſtea 

{cilicet præd. decimo nono die Auguſti anno regni dicti nuper And their 
Domini Regis decimo tertio ſupradicto apud Civit.Briſtol. in Com. _—_— 4 
ejuſdem Civit. per ſeparal. ſcripta obligatoria ſua per alterum al- —— laid 
teri eorum mutualit. ſigillat. & deliberat. ſubmiſer. ſe ipſos perfor- Bond. 
mare & perimplere arbitrium præd. Johannis Hinde & Johannis 

Packer ſeu in defectu inde umpirag. præd. Roberti Godfrey ſcili- 

cet præd. Edvardus per ſcriptum ſuum obligatorium in narratione 

præd. ſuperius mentionat. Et idem Edmundus in facto dicit quod ipſe 

idem Edmundus poſt confection. umpiragii præd per præd. Robertum 

& ante diem exhibition. bill. ipſius Edmundi præd. ſcilicet præd. 

viceſimo primo die Auguſti- anno regni dicti nuper Domini Regis 

decimo tertio ſupradicto apud Civit. Briſtol. præd. in Com. ejuſ- 

dem Civit. notic. præd. Edvardo dedit quod ipſe præd. Edmundus Notice of HN 
in proſecution. ſectæ præd. ſolviſſet & expendiſſet præd. ſummam Expences am 
quatuor. libr. quinque ſolid. & decem denar. & denar. ill. de eodem => Sag 
Edvardo adtunc & ibidem demandavit quodque præd. Edvardus dants refu- 
eaſdem quatuor libr. quinque ſolid. & decem denar. eidem Ed- fog to Pay. 
mundo ad aliquod tempus hucuſque non ſolvit ſecundum formam 

& effectum umpiragii præd. Et hoc parat. eſt verificare Unde petit 

judicium & debitum ſuum prad. unacum dampnis ſuis occaſione 
detention. debiti illius ſibĩi adjudicari &c. | 


Demurrer & Joinder. 


The End of the Second Volume. 


Pleadings ro the Caſes. 793. 
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T AB L E 


PLEADINGS 


A. 
Abatement. 


1. N an Fm repleg the Defen- 
dant on Oyer of the Writ 
pleads want of Addition in 
Abatement 705 

2. By Tenancy in Common in one 
of the Defendants 708 
z. By Miſnomer in the Defendant's 
Chriſtian Name 712 
4. For that the Defendant at the 
time of the Inteſtate's Death was Com- 
morant in another Diocels 747 
5. By Recovery in a former Action 


| 715 
6. Ancient Demean pleaded in A- 
batement 775 


Aclion on the Caſe on Aſſumpſit. 


1. For Maſons Work done and Ma- 
terials found for the ſame by the Plain- 
dit | 710 

2. In Conſideration that the Plain- 
tiff Would lend the Defendant's Son 
any Sum not exceeding 5 Lor truſt him 


Ll 


with Goods to that Value, the Defen- 


| dant promis'd to pay 


L 

Againſt B. for Money lent 4. At is 
Requeſt 732 
For Money laid out ibid. 

3. In Conſideration that the Plain- 
tiff promiſed to marry the Defendant, 
{he dum ſola promis d to marry him 
6 

For Money laid out for and * a 
Feme dum ſola. 737 
4. By an Adminiſtrator for Goods 
fold and deliver'd by the Inteſtate 


Simile on a Quant meruit for Goods 
ſold by the Inteſtate ibid. 
5. Simile by an Adminiſtrator duran- 

te abſentia of the Executor for Money 
lent, and for Money had and received 
751 

6. On an Agreement to deliver iO 
teen Bags of Hops before ſuch a Day 


753 
For Misfeaſance. 
1. Againſt a Carrier on the Cuſtom 


of the Realm for loſing Goods deli. 
Ppp ver'd 
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ver'd him to carry 


. 703 
2. For erecting a Wall ſo near the 


Plaintiff's Work- room that it darken- 
ed his Window, whereby he loſt the 
Benefit of his Work- room. 714 

3. Againſt a Leſſee for Years for 
negligently keeping his Fire 723 

4. Simile on the Cuſtom of the Realm 
for negligently keeping Fire in a Cloſe 
whereby the Plaintiff's Corn Was 
burat 724 

5. For holding to Bail, after a 
common Appearance tender'd, where 
by Law no Bail was requir'd 727 

6. For ſtopping up an Highway 
leading to the Plaintiff's Colliery 728 

7. For taking up an Hogſhead of 
Brandy out of one Cellar and laying 
it into another ſo negligently that it 
was ſtav*d 733 


For Nonfeaſance. 


I. Againſt the Owner of a Ferry 
for not keeping a Ferry-Boat 718 
2. For not repairing a Partition 
Wall 768 


For a Conſpiracy. 


1. By cauſing the Plaintiff to be 
indicted as a common Barretor 763 


Adminiſtrator. 


Aſſampſit . 
| A 4 228 
Vide C Demurrer Special 2. 
Mon ſtrans des Faits 1, 2. 
Ojer 2. 


1. The Pleading of Commitment of 
Adminiſtration by an Official 716 


2. Simile by the Archbiſhop of Can- 
terbury durante abſentia'.of the Execu-| 


752 


tor 


n 


Ancient Demean. 
Vide Abatement 6. 


Arbitrament. 


Averment 6. 
Bar 25 3. 
vide C Debt 4. 
Monſtrans des faits 4. 
Oer 3. 


Averment. 


1. That the Work- room, &c. men- 
tion'd in the Record of the Judgment, 
and the Work- room, &c. mention d 
in the preſent Suit, are the ſame; and 
that J. and B. mention'd in the Re- 
cord of the Judgment, and the now 


{Plaintiff and Defendant, are the ſame 


Perſons, &c. 716 
2. That Ceſtay que vie is in full Life 
| 2 
3. Of the Life of the Grantor of the 
next Avoidance of a Church, and of 
the Identity of the Church 58 
4. That the Materials and Work 
were found and perform'd for the 
Ship in the River Thames, and not 
within the Juriſdiction of the Admi- 
ralty 744 
5. That the Defendant ſolebat & 
de Jure ought to repair a Wall 766 
6. Of the Delivery of an Award 


190 


B. 
Baron and Feme. 


. 3. 


| Vide 7 Debt 


Bar. 
1. To an Action againſt a Ferry- 


Man for not keeping a a 


hat 


6 
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That he had built a Bridge in lieu of 


the Boat, and kept it in Repair,&c. 720 
2- By Arbitrament 785 
3. To an Arbitration-Bond by 24 

Asgard fait 788, 792 


C 
| Continuance, 
Per Cum adviſare vult. 


1. On a Demurrer to a Plea in A- 


batement 707, 717,776 


2. to a Replication 709, 
713,721 

3. —— to a Narr' 753 
On in nullo eft Errat* pleaded 
761, 782 


Certiorari. 


1. Awarded to the Caſtos brevium 
to certifie an Original 762 
2. Pleading of a Certiorari to re- 
move an Indictment | 765 
3. To the Chief Juſtice C. B. to cer- 
tifie a Warrant of Attorney 781 


D. 
Debt. 


1, By an Adminiſtrator on a Bill 


penal Eo 
2. For an Amercement 1a a Court 
Leet 769 
3. By an Executrix and her Huſ- 
band (on a Letter of Attorney made 
to the Teſtator) tor a Salary 779 
4. On an Arbitration-Bond 787,790 


Demurrer general. 


1. To a Plea in Abatement 706, 


716, 775 
2. To a Replication 71 z 721 
3. Toa Narr” 753 


Demurrer Special. 


I. To a Replication for that it 
concludes to the County 709 

2. To a Plea in Abatement that 
the Defendant at the time of the In- 
teſtate's Death was Reſident in ano- 
ther Dioceſs; for that it don't appear 
that the Inteſtate was not Commorant 
in the Dioceſs where adminiſtration 
was granted _ 748 


Diſcent. 


1. Pleaded of the Moiety of an Ad- 
vowſon 756 
2. Of a Court Leet to the Son and 
Heir of the Grantee by Letters Pa- 
tent 770 


E. 
£eeiment. 


1. On two ſeveral Demiſes brought 
by Original in B. R. 774 


Error. 
Vide 5 Judgment 1. 


Return 2. 


Errors aſſign'd in B. R. 763, 773, 


781 
Efloppel. 
1. For that the Defendant put in 


Bail by the Name mention'd in the 
Declaration 712 


Executor. 


| Debt 3. 
Vide Teton 5. 
Monſtrans des Faits 2. 


1. That C. made his Will and 
thereby 


4 — 
3 „ 
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nm.... 


thereby conſtituted D. Executor, who | 
took upon him the Execution thereof 
and provꝰ'd it 758 


. 
Gram. 


1. Pleaded of the next Avoidance 
of a Church 757 
2. Of a Court Leet by Letters Pa- 
teat under the Dutchy Seal 770 
3- Simile by Leaſe and Releaſe 


"Ba 4 
Homme Repleg. 
Narr in an Hm Replez? 705 
I. 
Dnparlance. 


1. Pray'd by the Plaintiff to a Plea 


in Abatement 712 
2. By the Defendant to a Narr' 
704, 715, 720, 724, 728, 730, 

733» 737, 746, 750, 765, 787, 

791 


| 


Inquary. 


ce 


2. For the Defendant on a Demur- 
rer to a Plea in Abatement 717 


3. Simile to a Replication 722 
4. For the Plaintiff by Nil dicit in 
Caſe B, R. 767 
5. By Nil dicit in Debt C. B. 773, 
8 

6. Eor the Plaintiff on a Dunes 
to a Plea in Abatement 776 


7. On a Verdict in Ejectment 8 
by the Defendant as to part is found 
Guilty, and to the Reſidue Not guilty 


8. In C. B. reverſed in B. R 782 
M. 
Monſtrans des faits. 
1. The Plaintiff brings into Court 


the Letters of Adminiſtratioa 746, 
752 

2. The Plaintiff brings into Court 
the Letters Teſtamentary 758, 780 
3- The Plaintiff brings into Court 
an Indenture of Agreement between 
Jointenants to preſent by turns 75 5 
4. The Plaintiff brings into Court 
an Award 789. An Umpirage 792 


A Writ of Inquiry awarded on a O. 
Judgment by Nil dicit, in B. R. 767 . 
Iſſue General. hg PET 
1. In Aſſumpſit by Non Aſſumpſit 704, p he” Drayed of a Writ _ 
733» 737] . | iniſtrati 
2. In Caſe by Non Culp? 724, 725, 2. of Letters of N 
7258, 730 -: _ 
3. In Debt to a Bill penal by No» 8 Condition of . 
eſt faltum | „ 2 
4. In Conſpiracy by Von Cup 765 p 
5. In Ejectment by Non Calp' 776 a 
Judgment. Preſcripti on. 


1. For a Ferry and Toll for a Paſ- 


738 


— 


2. For 


The TABLE of the Fun 


* — 


2 For the Inhabitants to paſs Toll. 
free 719 


Pyohibit ion. 


1. Suggeſtion for a Prohibition to 
the Admiralty on the Satute of 13 
and 15 R. 2. and 2 H. 4. 340 


Poſſeſſion and Seiſin. 


1. Pleading of Poſſeſſion of Leſſee 
by Virtue of a Demiſe for Years de- 
terminable on Lives 723 

2. Pleading of a Seifin in Tail by 
Virtue of the Statute of 27 H. 8. of 


Vies mM 
3. Seiſin of a Court Leet in the King 
Jure Corone pleaded 769 


4. Simile in the Grantee by Virtue 
of Letters Patent 770 
5. Simile by Virtue of a Leaſe and 
Releaſe 772 


Prote ſlation. 


1. That the Paſſage was not by Boat; 
that there was no ſuch Cuſtom, and 
that the Plaintiff was not an Inhabi- 
tant of any ancient Meſſuage 720 


Q 
Quare Impedit. 
1. On an Agreement by Indenture 


between Jointenants to preſent by 
turns, the Executor of the ſurviving 


Grantee of the next Avoidance. Plea, | 


by the Biſhop that he preſented by 
Lapſe. Replic* That the Inteſtate pre- 
ſented J. S. by Writing, and that the 
Biſhop refus' d. Rejoind' That J. S. 
took it away and deſir'd Time to pre- 
pare himſelf, but never return'd, ec. 
Abſque hoc that he refus'd. Surr' If- 


ſue on the Traverſe. Verdict for the ö 


1 


| 


Plaintiff, and a Writ awarded to the 
Abp. of C anterbary, Cc. 755, Cc. 


R. 
Replication. 


1. That the Plaintiff is ſole ſciſed, 
Abſque hoc that the Defendant aliquid 
habait 708 

2, That the Plaintiff was not ad- 
mitted to paſs over the Bridge 721 


Reſpond Outer. 
V ide Judgment 6. 


Return. 
1. Of an Homine Repleg? 706 
2. Of a Writ of Error 754,779 
3. Of a Poſtea with a Tales 725 
4. Simile without a Tales 738, 750, 
60 
5. Of a Certiorari awarded to — 
Cuſtos brevium 762 
6. Simile to the Chief Juſtice C. B. 
781 

& 
Satts faction. 

The Form of acknowledging Satiſ- 
faction on Record 739 

Sei ſin. 


Vide Poſſeſſion. 


Survivor ſhip. 


Pleading of Survivorſhip of the next 
Avoidance to one of the Grantees 


757 


Qqq T. Tra- 


8 
by rn 
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Traverſe. 


1. That the Defendant is Tenant 
in Common 70S 
2. That the Defendant is nam'd as 
in the Bill 712 


Treſpaſs. 


Por breaking and entring the Plain- 
tiff's Cloſe and Yard, and diſturbing 
his Poſſeſſion 707 


V. 
Venire Facias. 
1. Ven Fa (in B. R.) awarded 


| 


704, 767 730, 755 7357 737, 


750, 705. 
2. Seite 1 760 
3. Continued per Vie non miſit bye. 
Ve ibid. 
4. Simile pro defectu Jar on a Tryal 
at Bar 776 
Ver did. 
1. For the Plaintiff on Nox culp 
with a Tales 725 
2. Simile without a Tales 735 


3. Simile on Non eſt Factum 5750 


4. Simile in a Quare Impedit 761 
Covenant to ſtand ſeiſed to Uſes 
pleaded 756 
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, A. 
eee, 
Abatement of Actions and Writs. 16. (./ 
6 RIVILEGE of the Defen-| 10. Declaration againſt J. G. Knt. 3 


I 
P dant not pleadable in Abate- he pleads in Abatement that he is | „ 
ment after Imparlance 1 Knight and Baronet 0 J 
2. In Actions qui tam, Privilege as 11. Privilege of C. B. pleaded and f 
Attorney of C. B. may be pleaded in that he was not to be ſued alibi ſans } 
Abatement 30 conſent ; Replication that he did con- i] 


3. Privilege of C. B. may be plead-| ſent, held ill for want of a Venue 


ed in Abatement, tho the Narr* be 
"againſt him in Cuſtodia and Bail gi- 
ven 1,2 
4. But if he be in actual Cuſtody in 


85 "4 he can't plead his Privilege of 


B. ibid. 
5. And where he is ſued as Execu- 
tor or Admininiſtrator he can't plead 
ſuch Privilege * 3 
6. And for a joint Cauſe of Action 
againſt one privileged, and another 
not, both muſt be Arreſted and De- 
clared againſt in Cuſtodia 544 
7. If a Declaration be deliver'd a- 
rung one in Cuſtody, he has the whole 
erm to plead in Abatement 515 
8. Privilege as Attorney of C. B. 
praded, but not ſaying fait tempore 


 Brevis, Reſpond ouſter 


I 
9. So a Plea quod ſuſcepit ordinem 


Militarem held ill, becauſe not ſaid 


12. Yet any Matter that concerns 
the Perſon need not be pleaded with 
a Venue 6 

13. To a Plea of Miſnomer which 
traverſes the Name of Baptiſm, Plain- 
tiff may reply, he was known by the 
Name in the Writ ibid. 

14. For the Traverſe of the Name 
in the Writ is the Point of the Plea, 
but both that and the Inducement are 
material ibid. 

15. A Feme Covert after Arreſt 
and Bail-Bond given, or Common 
Bail filed, may plead Miſnomer, &c. 


| 7, 8 

16. After Bail-Bond forfeited, De- 
fendant can't plead in Abatement to 
the Original Action 19 


p 
17. Death of either Party before 


the Niſs prius Day, abates the Suit, 
and is not aided by the Statute; aliter 


.% 
1 
4 * 
1 


he was a Knight tempore Bille, &c. 6 ſif after the Commiſſion read, tho 
TR a lg OS A before 
J - Os. x4 + J© Lite v7 1 724 : 
JW , 
— * — 4 ow * 
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wi, 


Probate only 


Jointenant muſt be averr'd 


'clufjon of the Plea 


4.5 


before Tryal 8 
18. Actions brought by a Mayor 
and Commonalty are abated by Death 
of the Mayor + 
19. Where Jointenancy is pleaded 
in Abatement the Life of the other 
| 32 
20. Want of Addition, viz. (Junior) 
pleaded in Abatement, held ill, becauſe 
not ſhewn that Sen was in Cuſtod 
Marr 
21. And any 
guiſhes the Perſons, renders that Ad- 
dition unneceſſary ibid. 
22. Aliennee is pleadable in Bar or 
Abatement, and tryable where the 
Writ is brought. | 2 
23. And it pleaded in Abatement 
the Replication mult conclude to the 
Country, aliter if in Bar 
bated if not prayed by a proper _ 
29 | 
25. In Replevin priſel in awter lieu 
is good in Abatement, but if concluded 
with Prayer of a Return 'tis ill 1 
26, Matter of Diſability pleadable 
to the Action, ſhall not be pleaded 
to the Scire Facias on the judgment 


27. Action by two Executors, and 
y one pleaded in Abate- 
3 


ment, but Reſp” ouſter | 
ſt an Executor, 


28. Ia Debt again 


Plea that he is Adminiſtrator is not 


in Bar, but Abatement 296 
In Aſſumpſit, no Plea to ſay he 
iHf, and that Account lay and 
not Caſe = | 9 

30. In Treſpaſs, Defendant can't 
plead Tenancy in Common in him- 
ſelf in Abatement, but may in a Stran- 
r 4 

31. In Replevin Property in a Stran- 


Abatement 94 
32. And where in Replevin the 
Plea in Abatement is to the Point of 


The T A I. E. 


7 
Matter that diſtin- 


11% 
24. A Writ or Bill ſhall not be a- 


2| 


the Action as Property is, the Defen. 
daot ſhall have a Return without A. 
VOWTrY 94 
33. But where any collateral Mat- 
ter is pleaded in Abatement, no Re. 
turn ſhall be ſas Avowry 94 

34. In Aſſize, if the Defendant 
plead in Abatement, he muſt plead 
over in Bar at the ſame time 83 


Sce alſo Addition, Miſuomer, Privi. 
lege, Variance. 


1 


Abatement of Nuſances, vide 
Tit' Nuſance. 


Acceptance, vide Lender and 


e,  Deuſal. © 
4 Acceſſary, vide Principal. 
enn. 


1. Where an expreſs Promiſe is by 
a Bay liff to render Account of Money, 
Ge. Aſſumpſit will lie as well as Ac- 
COUNT hs . 9 

2. Indebit atis for Money re- 
ceived ad co 3 Moved in Ar- 
reſt of Judgment, that Account lay 


[and not Affumpfit, and held aided 


after Verdict ibid. 
3. In Account the Defendant may 
Wage his Law, if the Receipt was by 
bis own Hands, but not if by the 
Hands of another 683 
4. In Action of Account againſt 
one as Bailiff, the Defendant is to have 
AVowances made him upon the Ac- 
count | 
5. Since the Statute 22 Car. 2. an 


| Agminiftrator is bound to account 
ger may be pleaded either in Bar or without Citation 


315 
6. And one entituled to a Diſtribu- 
tron by that Stature may ſue an Admi- 


niſtrator to prove his Account 316 
Actions 
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Alclions in General. 


1 


1. Infinity or Multiplicity of Acti- 
ons for the ſame Cauſe are to be a- 
voided 12 

2. Therefore Caſe lies not for a pub- 
lick Nufance, except ſome particular 
Damage accrue thereby 12, 10 

3. And none can, have an Action 
without a particular Injury or parti- 
cular Right 1 

4 let a ſingle Act may be a Ground 
for ſeveral Actions where divers are 
injured thereby 32 

5. Alſo a Perſon may be twice ſu- 
ed for the fame Act, which may in- 
clude divers Offences 552 

6. As for an Aſſault, &. Indict- 
ment lies for Breach of rhe Peace, and 
Action for Damages to the Party ibid. 

7. So for Adultery, Suit lies in the 
Spiritual Court, and Action at Com- 
mon Law for Battery of the Wife #44. 

8, Bringing an Action is not acti- 
onable, except ſome ſpecial collateral 


Wrong be exprelly ſhewn 14 


9. But if one not concern'd procure 
A. to ſue B. without Cauſe, B. may 
have an Action againſt him ibid. 


10. So if one maliciouſly cauſe ano- 
ther to be indicted, c. whereby he 
is damnified, &c. vide Actions os the 
tur, Cc. 


Caſe 14,15 
11. In all Caſes where an Indebii 4. 
ſamp lies, Debt alſo lies at Election 23 


12. The Maſter of a Ship for tak- 


ing and detaining her, per quod im- 
peditus fait, &c. may have Calc for his 
ſpecial Damage or Trover 11 

13. The Plaintiff in one Action can't 
join his own Right and another's 10 

14. Indebitatus to the Teſtator and 
inſimul compat to the Adminiſtrator 


are not joinable 1bid. 
15. A Contract and à Tort can't 
be joined in the ſame Action 10 


10. Therefore Aſſumpſit on the Cu- 
1 


tom of the Realm and Trover can't 
be joined againſt a Carrier ibid. 

17. Where rwo joint Merchants 
make B. their Factor, and one dies 
leaving an Executor, the Executor and 
Survivor can't join in an Action 444 

18. Tenants in Common can't join 
as Plaintiffs in Ejectment 423 
19. Divers Members of a Corpora- 
tion, Cc. can't join in a Mandamus to 
be reſtored 436 


5} 20. After a Recovery for erecting 


a Nuſance one can't have a new A- 
ction for the ſame Erection, tho? laid 
at a different Day 
21. But one may have a new Action 
for continuing the ſame Nuſance. For 
every new Dropping, &s. is a new 
Nuſance IO, 11 
22. Said, That as a Matter e po? 
may defeat an Action, ſo it may give 
a new one (ſea Quere.) 11 
23. For after Recovery in Aſſault 
and Battery, tho it prove a Mayhem 
in Conſequence, one can't have Bat- 
tery and Mayhem ibid. 
24. Yet a Matter ex poſt may abate 


an Action, as where ons beats my Ser- 


vant and he dies ibid. 
25. For in that Caſe Adio moritur 
cum Per ſun k 132, 210 
26. But where a Tort is to a Man's 
Property or Poſſeſſion Atta non mori- 
N 210, 314 

27. Where a Statute gives a Right, 
the Common Law gives an Action to 
recover it | 415 
28. Where two joint Merchants are 
and one dies, the Action ſurvives to 
the other, but not the Duty or Inter- 
elt 444 
29. Where one releaſes his Right 
he can't purſue his action or Reme- 
dy: But if he has a Right and ſeve- 
ral Remedies, the Diſcharge of one 
does not diſcharge the other 422 
30. At Common Law all Actions 


were to be laid in the proper Coun- 
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ty that the Jury might be ae viceneto 


Aclion on the Caſe. 
ES 8 
75 
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bg = | 
| { 5 ge. lies for the Nonfeaſance 
1 


2 17 


tiit down ſo negligently that it is 
ved, Ge. , 


Damage (but Indictment, &. 


by 
an Action lies for taking Toll, 
not for not keeping up the Ferry 
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age was loſt | 
8, But for ſtoppin 
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were divided 
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without Hire or Reward, no Action 


2. But contra Where he enters upon 


4. It lies not by particular Perſons 
for a publick Nuſance without ſpecial 
does) 
© 12, 16 
As where a common Ferry is at 
r the Inhabitants to paſs Toll free, 


6. It lies for not repairing the Par- 
tition-Wall of a Privy, pro defectu cu- 
- ==" 3x5 Filth ran into the Plaintiff's Cel- 


2:39 It lies by the Owners for arreſt- 
ing a Ship by Proceſs of the Admiral- 
ty infra Corp Cow! whereby his Voy- 


S a Way adi 
„ to the Plaintiff*s Colliery with intent 
to deprive him of the Profits, &c. tho? 
— a ſpecial Damage was ſhewn, the Court 
16, 1 
9. For tis not ſufficient to ſay Cu: 
ſtomers could not come, - but muſt 
bew they were coming and were 
"A Jun hindred thereby f/ 7  &r Jun 17 
n, 10. Lies not by a Burgeſs againſt 


40 

* n . 
af Vote for a Parliament Man, per 3 con- 
1 / 


4 . 9, 20 
11. Nor againſt an Officer for afalſe 
Return to Parliament, but on the Sta- 


668 


1. If one undertakes to do a thing 


26 


lj the doing it, and any Misfeaſance be 
t ; thro? his Neglect or Miſmanagement 
. ibid. 
12 3. As where one aſſumes to take up 
2 fFogſhead of Wine in one Cellar 
7. and lay it down in another, and lays 


ſta- 


ibid. 


but 


12 


360 


his 


tute 7, 8 W. 3. vide 21, 502, 504 
12. Nor againſt a Poſtmaſter for 
Exchequer Bills loſt out of a Letter 
deliver'd at the Poſt-Office ; per 3 con- 
tra Holt 17 
13. But, per Holt, an Officer is re- 
ſponſible both for tor himſelf and De- 
puties, whether his Truſt ariſe by the 
Common Law, or by Statute 18 
14. As Innkeepers, Carryers, &.. 
taking Rewards are anſwerable for 
thoſe that act under them aid, 
15. And whoever takes a. public 
88 is bound to ſerve the 
Publick, &c. therein ibid. 
16. And a Deputy is alſo chargeable 
as a Wrong-doer, and his Act may 
forfeit the Office of the Principal 76:4. 
17. It lies by an Executor againſt 
an Officer for a falſe Return of a Fi. Ta. 
in the Teſtator's Lifetime within 4 E. 
2 © 9. 12 
18. For by the Execution, a Right 
was veſted in the Teſtator, & non mo- 
ritur, &c. contra of Meſne Proceſs 
ibid. 
19. It lies for negligent keeping his 
Fire in a Field, whereby another's 
Corn is burnt, or other Damage done 
13 
20. But not for negligent keeping 
Fire, Cc. againſt a Leſſee at Will, by 7 
a Leſſor ſeized in Fee xo 7 
21. Secus if the Leſſor has only a 
Term for Years or Life, or if a Stran- 
ger damnified 19 
22. If a Leſſee aſſigns his whole 
Term, and the Aſſignee burns the 
Houſe by Negligence, that Action lies 
not 13 
23. Contra where he aſſigns only part 
thereof, and it appears he has a reſidu- 
ary Intereſt | ibid. 
24. It lies where a Perſon not con- 
cerned, procures one to ſue another 
without Cauſe 14, 15 
25. So for maliciouſly cauſing one 


to be Indicted, whereby he is damni- 
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fied either in N Reputation or 


Property ibid. 
— As for maliciouſly cauſing, &. 

er quod he was put to great Expence, 
tho the Indictment was inſufficient 
15 

27. So for maliciouſly cauſing one 
to be indicted of a Riot, Cc. after 
Acquittal by Verdict 13 
28. But Wolle proſequi is not ſuffi- 
cient Evidence to maintain a Decla- 
ration, 1n caſe of ſuch Acquittal 21 
29. It lies not by an Adminiſtrator 
under the King's Letters Patents, for 
maliciouſly putting in Caveats per quod, 
c. 13 
30. Nor for bringing an Action 
where nothing is due, without ſome 
ſpecial collateral Wrong, which muſt 
be ſhewn 14 
31. In caſe for maliciouſly holding 
to ſpecial Bail, the Declaration ought 
to ſhew the Sum due, and the Pro. 
ceſs ſpecially, and that the Action is 
determin'd 15 
32. Where the Grantee of Eftovers 
may have Caſe againſt the Grantor, 
and where Treſpaſs vide 638 


" Afton of the oy on Aſſumpſits. 
) D d. al + teak 


I. Indebitatus aſſumpſit lies in no Caſe 
but where Debt lies 2 
2. But where one receives Money 
to another's Uſe, it lies againſt the 
Receiver 24, 27, 28 
3. And where one pays Money by 
Miſtake on an Account or by any mere 
Deceit, he may have this Action 22 
4. But not where it is paid know- 
- . ingly upon an illegal Conſideration ibid. 


5. Ergo not where Money is paid 


by an Obligor upon an uſurious _ 
ibid. 

6. Nor for Money deliver'd to a 
Sollicitor, Cc. to bribe Cuſtom-Houſe- 


Officers, Cc. and laid out accord- 
ingly 1 ibid, 


4 . 
» : ” 4 — &« \ - Is 

2 224 2 23 = « 
pl / ; ; | / fa J. 4 ＋— — 0 
„ | N . op \ G —_ : 
q "1 4 9 f ar ded — * * { ** 75 
＋ þ L 6. 


Le . > Fo 
! 


3 ken on a Fe Fa 4 4 a CA + 


fra ſex Annos 
B 


7. It lies for one that pays Money 
on a Policy of Inſurance, believing 
the Ship loft when it is not ibid. 

8. It lies on a Promiſe to pay ſo 
much new Money in Conſideration of 
ſo many Pieces receiv'd of old Money 

25 


9. So, on a Promiſe to pay 5 4. 
in Conſideration of a Note of 50 J. 4: 


under a third Perſon's Hand, deliver'd 
by the Plaintiff to the Defendant 161d. 
10. For the Note being Evidence 
of a Debt due, the parting with it is 
a good Conſideration ibid. 
11. So, in Conſideration that the 
Plaintiff would receive A. Sc. into his 
Houſe t Hoſpites, and 6nd em Meat, 
Cc. with an Averment that he did © 
receive, &c. tho' not ſaid, ut Hoſpites 
ibid. 
12. So in Conſideration the Plaintiff 
would accept the Defendant to be his 
Debtor, inſtead of 4. with Averment 
that he did accept, &c. And held good 
after Verdict tho? no expreſs Aver- 
ment that A. was diſcharged 29, + 
13. But not againſt B. for Money / 


2 N C 
lent 4. at B's Requeſt, becauſe the * . 


Promiſe is only Collateral 23.32 
14. Let it lies againſt a Stranger 


on his Promiſe to pay the Debt i 
the Officer would reſtore Goods ta-. 
H. 28 27. 


15. It lies on a Conditional Pro- 
miſe, as Prove it and I will pay you; 
if ſued within fix Years 29 

16. It lies by an Executor againſt 
one that receives Money by Order of 
an Adminiſtrator, i. e. after Admini- 
ſtration repealed «<. {7 — 27 

17. So by an Executor on a Pro- 


-miſe to himſelf for a Debt to the Te- 


ſtator, if he declares accordingly 28 

18. But if he declares on a Promiſe 
to the Teſtator, and the Statute of 
Limitations is pleaded, he can't give 
in Evidence a Promiſe to himſelf in- 
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19. 4. living a former Wife mar- 
ries B. and receives her Rents, e*c. 
B. may have Iadeb' aſſump? againſt A. 
for ſo much Money receiv'd to her 


20. It lies where in Conſideration 
the Plaintiff promis'd to marry the De- 
fendant. She promiſed to marry him, 
becauſe mutual Promiſes 224 
221. But if the Promiſe be on one 

| -- =. ſide only, or if that on either ſide is 
23 * not binding, the whole is Nadam Pa- 
1 2 , dm 3G ibid. 
i 22. If one aſſumes, &c. as Action 


1 , ; _ on the Caſe, Numb. 3. and ſee Baron 
„. l zy and Feme, Numb. 8. | 

= 1y of I OO | 
—_ See alſo Bills of Exchange and Quan- 


tum meruits, And for Actions on 
the Caſe for Words, vide Woras. 


1. An Action qui tam on a Penal 
Statute will not he againſt an Attor- 
.. ney of C. B. in any other Court 30 
of nenz C2 2. For an Informer cannot ſue 
[7 1 242+ where he pleaſes, tho? the King him- 
>.” 5 ſelf may ibid. 

[* 3. And Proſecutors ai tam are 

look d on as Common DOE 
4. Where a Statute gives a Penalty 
I to a Stranger and he ſues, he is a com- 
1 mon Informer, and ſhall pay Coſts 
HE. #3. 
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| F. But where it is to the Party grie- 
ved he is not a common Informer nor 
| liable ro Coſts by that Statute * ibid. 
| 6. All popular Actions on penal Sta- 
| | tures made before 21 Fac. 1. c. 4. muſt 
| be brought and profecuted in the pro- 
f 


1. Addition of Place, r. is not 
neceſſary in a Writ of Homine Reple- 


A 373 
[- N db 
| 


Uſe 28 


— ——_ 


giando on the Statute 1 H. 5. 4. 5. 


55 6 
2. Nor in any Caſe where Proceſs 
of Qutlawry lay not at Common Law 


3. Ergo not in Replevin where ſuck 
Proceſs is only given by Statute 25 E. 
Jo C. 17. 2. N id. 
4. And the Statute 1 H 5. touching 
Additions, is to be coaſtrued ge 
g id. 

5. Ergo it extends not to a Novel 
Diſſeiſm (or other mixt Action) tho? 
the King ſhall have a Fine, and Ex- 
1gent lies ibid. 
6. And Original Writ in that Statute 


intends ſuch Original as the Court 
proceeds on | ibid. 


7. Ergo not Vicountiels, as Reple- 
vins, &c, where the Proceedings are 
only on the Pluries ibid. 

$. And where the Addition is not 
in the firſt Writ, if at be in the ſe⸗ 
cond or the Pluries, it vitiates the 
Writ 6 

9. Any Matter that diftwguiſhe 
the Perſons makes the Addition of 
Senior or Junior unneceſſary 7 

10. As where there are two Arch- 
biſhops, and the Writ is againſt Arch- 
biſhop in Caſtod? Marr' *tis well, ex- 
22 that both are i Caſtod 

rr | ibid. 


11. And where no ſuch Addition 
is, the Father (or Senior) is prima facie 
intended ibid. 

12. A Peers eldeſt Son can't in legal 
Proceedings have the Addition of hi 
Father's fecond Title, tho ſuch Ad- 
dition is allow'd him in common Par- 


lance 451 
Adminiſtrations, &c. 
1. Who may grant Adminiſtrations. 


Every Ordinary and Peculiar may 40 
2. And every Peculiar is an Ordi- 


nary for this Purpoſe, and ſee the Na- 
FCS =, 5 F 


A 4 | k 
A. 7 


The 


4 


- * and Kinds of Peculiars 41 ble only if granted to a wrong — 4 X | 
. . Adminiſtration originally be- 27..38 = q 307 | 
5 RAT to the Biſhop, and Henſloe's 16. If the Inteſtate dies ſans Kin- | 
f _ 9 Co. deny'd. Q. 37 dred, the Property is in the Ordinary 

5 It may be granted by the King till Adminiſtration granted 

1 or he is ſupream Ordinary 17. And ia that Caſe the 8 

+ Where granted by the Lord * might diſpoſe in pios uſus, except Let- 

a 3 and how to declare there. | ters Patents procured as uſual 27 

4 upon ibid.| 18. Where a Perſon dies Inteſtate, 
f 6. Marr upon Adminiſtration grant- the Ordinary ſhall commit Admini- | 
5 ed per Official” peculiar? &c. debito- mo. (tration by Stat? 31 E. 3. c. 11. 41 | 
do commiſſa is good ſans Averment that | 19. Spiritual Court may grant Ad- 


he had * of Adminiſtrati- 

| ons INN 
* mot 7. For — 0 one grants Admini- 
ſtration virtute Officii, the Plaintiff need 
2 o not aver his Authority; aliter if by 
ſpecial Commiſſion 41 
* 8. So in Narr by an Adminiſtrator, 
want of alledging by whom Commit: 

ted is cured by pleading Non jactum, 

or any Plea in Chief 37738 

g. But ill on Demurrer, for it might 

be by a Peculiar and then it muſt be 
averr'd, cui Adminiſtrationis Commmiſſio 

de Jure pertinuit, &c. 

10. To a-Narr? on Adminiſtration 
committed per EY L. Plea that he was 
reſident in another Dioceſe tempore 


$ | may be either to the Wife or next of 


miniſtration to which they will of 
Kindred in equal Degree 38 
20. Or part to one and part to ano- 
ther: But of an entire Debt it mult 
be to one only 36 
21, Adminiſtration was granted to 
the Grandmother and a Mand amus pray- 
ed to the Spiritual Court by the Aunt, 
but denied _ 28 
22. Adminiſtration of the Wise 
Goods muſt be granted to the Huſ- 
band only 36 
23. But of the Husband's Gi 


ibid. 5 
* 7 1 17 = 


Kin, GS. | 
24. A Man marrying a Feme Exe- 2 
cutrix, &c. the Adminiſtration. is de- = ber he 


mortis, is a good Bar 

C7 * 11. Where one has two Houſes in 
divers Dioceſes, it ſhall be granted 
* the Ordinary where he died (Q. 


not ab) ibid. 
13. Where Bom not ab are in ſeveral 
Dioceſes in the ſame Province the 
Archbiſhop thereof muſt grant Admi- 
niſtration 39 
13. But where in one Dioceſe in one 
Province, and in another Dioceſe in 
another Province, each Biſhop muſt 
grant it ibid. 


14. Adminiſtration granted i in Dor-| 


ſet gives no Title to adminiſter a Judg- 
ment had in any Court at Weſtminſter 
15. Adminiſtration is void if grant- 


27, volved on him; and he may bring Aſ-* g p 


ſumpfit on a Promiſe to himſelf with- · | 
out the Wife vc; AKT - 
8 Adminiſtration can't be gran- 4 
ted where there is a Will and Execu- 
tor, tho' the Will be concealed or te 
Executor refuſe - / 301 
26. Nor can it be granted tho' the 
Executor becomes Bankrupt, &. con- 
tra if he becomes Non compos 36 
27. Where it is committed to a 
Debtor the Action is only . 
(vide Exerutors) 393 
28. And if to an Obligor, tho” h 
has a Right to Receive and is to — 
the Money himſelf, tis no Extinguiſh- 
ment 263.4305 
29. Alſo ſince the Statute 22 Car, 2. 
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315 
30. And one entituled to a Diſtri- 


A bution by that Sratute may ſue an 


: 


Adminiſtrator to prove his Account 
Ch 316 

31. But a Creditor can't ſue the 
Adminiſtration- Bond for Nonpayment 
of a Debt, for the Statute does not ex- 
316 
32. Adminiſtration granted durante 

' Minoritate of an Adminiſtrator ceaſes 


nu) t till 21. But of an Executor it cea- 
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es at 17. 


3 
33. Adminiſtration may be granted 


during the abſence of B. but the Decla- 


ration muſt aver that B. is abſent 42 
34. The Cauſe of Action accrues to 
the Adminiſtrator from the time of 


Adminiſtration granted 421 
35. For if A. receives the Intereſt 


Money, and afterwards Adminiſtra- 


tion is granted to B. B. has ſix Years 
from the Adminiſtration granted to 
bring his Action (contra of an Execu- 
tor, vide 28.) ibid. 

36. Yet if he conſents to the Defen- 


7 dant*s retaining a Chattel before, he 


can't have Trover after Adminiſtra- 
tion granted, per 2 contra Holt 295 

37. If ſued as Executor, he may 
plead he is Adminiſtrator, and need 


not traverſe that he intermedled be- 


Teſtatoris 


miniſtrator 
8 N 


fore Adminiſtration granted 298, 317 
38. But where ſued as Adminiſtra- 
tor, if he pleads he is Executor, he 
muſt alſo traverſe the dying Inteſtate 
53 

39. Where an Adminiſtrator is 
charged as Aſſignee, the Judgment is 
De bonis propriis 309 
40. But where charged as Admi- 
niſtrator, tho? he might have been 
charged as Aſſignee, tis only De bonis 
315 
41. A Judgment againſt him as Ex- 
ecutor may be pleaded in Bar to ano- 
ther Action brought againſt him as Ad- 
296 


LY * 
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42. On a Writ of Inquiry, after an 
Interlocutory Judgment revived by 
Sc” Fa on 8, 9 W. 3. the final Judg- 
ment mult be againſt the Adminiſtra- 
tor and not the Inteſtate 42 

43. Adminiſtrator under Letters Pa- 
tents can't have Cafe for maliciouſly 
3 him, by putting in Caveats, 

7 | 
44. An Adminiſtrator impowers : 
to receive the Inteſtate's Debts, but a 
Will appearing the Adminiſtration is 
repealed, the Executor may have Aſ- 
ſumpſit againſt A. as for Money re- 
ceived to his U ſe e 27 


See alſo Executor. 
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1. Marriners Wages due by Parol, 
are ſuable there, tho' the Contract on 
Land 31 
2. Aliter if due by Deed or ſpecial 
Agreement | ibid. 

3. The Mate of a Ship may ſue the 
Maſter thereof there for his Wages 


4. But the Maſter can't ſue 3 | 
on his Contract with the Owners bid. 
5. So where an Executor of a Ma- 
ſter ſued there for the Maſter's Wages, 
a Prohibition was granted "Bid 4 
6. For tho? Suit there for Marriners 
Wages is allow'd by mere Indulgence, 
yet it never was for the Maſter's ibid. 
B and 424 
J. By their Law every Contract 
with the Maſter implies an Hypothe- 
cation of the Ship 34 
8. But not ſo by the Common Law, 
without an expreſs Agreement ibid. 
9. And the Maſter by their Law 
may Hypothecate the Goods as well 
as the Ship | bid. 
10. And on ſuch Hypothecation the 
Maſter is ſuable there, but not the 


Owners 35 
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11. The Statute of Limitations is 
pleadable there to a Suit for Seamens 
Wages „ 
12. Where it has Juriſdiction their 
Sentences bind, and Common Law 
Courts muſt obſerve their Determi- 
nations 32, #3 
13. Tho? the Admiralty Court de- 
ny a Copy of the Libel, yet no Pro- 
hibition (till Appearance) contra of the 
Spiritual Court 553 
14. Prohibition can't be granted to 
try the Validity of their Proceſs for 
Appearance, before Libel or Appear- 
ance 3 
15. But if their Proceſs be in Nature 
of an Execution, Prohibition may be 
before Appearance 31,35 
16. In a Suit there the Principal 
died before Sentence, and they pro- 
ceeded on the Stipulation againſt the 
27 Quære if a Prohibition may 


4 2 ; 3 

17. See before, in Actions of X 
Caſe. Caſe lies by the Owner of a 
Ship for arreſting her by Admiralty, 
Pronh, #5... 521 e $3 


See alſo Maſter and Servant, poſt. 


Advowſon vide Preſentation, and 
Quare Impedi. 
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1. The Minority of an Adminiſtra- 
tor ceaſes at the © of 17. But of 
.an Executor not till 21 39 

2. The Age for making a Will to 
diſpoſe of Goods, Chattels and Per- 
ſonal Eſtate, may be at 14 

3. But Lands cannot be diſpos d of 
by Will till the Age of 21 44 
4. Let if one be born 1 Feb. at Ele- 
ven at Night, he may make his Will 


2 


5 


ER = 


of Lands at One in the Viorning on 
the laſt of January in his 21ſt Year, be- 
cauſe the laſt Day of his full A ge is then 
begun 62-5 - ibid. 


Agreement and Diſagreement. 
Ad bd * 4 


1. An Agreement may be either by 5 
Record, or by Deed, or by Parol (vide 


Preſentation) 


a3! 
2. A Policy of Inſurance altered 6 


Agreement after it was underwritten, 


yet good | 44 
3. And in ſome Caſes a Parol Low 


5 [ment may avoid a Writing if made at 
the ſame time 445 
of 


4. A Goldſmith's Note, or Bill 
Exchange, not to be taken as Caſh, 
except ſo expreſly agreed by the Re- 


ceiver 124, 442 


5. See what Agreements are good 
on Parol Leaſes for Tythes, &c. 414, 


6 
See alſo Bargain and 1 1 
Aiders vide Principal and Ac- 
ceſſary. 


Ale bouſes. 


1. To forfeit 10 5. to the Poor if 
they permit any Inhabitant to ſit Tip- 
ling above an Hour | 45 

2. Before 5, 6 Ed. 6. any Perſon 


might keep an Alchouſe ſas Licence, 


being a lawful Means of Living ibid, 
3. But if diſorderly kept it was in- 
dictable as a Nuſance, and by that 
Statute two Juſtices (Quor* anus) ny 
ſuppreſs it "ae ibid. 
4. And none are now to keep Ale- 
houſes unleſs Licenſed and Recogni- 
zation given ut ibid. ibid. 
5. And if any does, he may be com- 
mitted for three Days, and bound with 
Sureties to appear at the Seſſions ibid. 
6. That Statute does not extend to 
C Inns 


4 


TABLE. 


— r 


[Pe 


Inns being for ehterraining Travellers, 


ſes 

7. But one that keeps an unlicenfed 
Alchouſe ; is not to be Indicted, be- 
cauſe puniſhable by the Statute other- 

wiſe ibia. 
8. see there the Difference between 
ſuppreſſing a Licenſed and Unlicenſed 
Alehouſe 45, 46 
9. The Seffions can't futptet an 
Aleboaſe licenſed by two Juſtices 470, 


47¹ 
RR and Denizens. 


1. Tarks and Infidels are not per pe- 
tui inimici to us, Cc. and Juſtice Brooks 
Opinion denied | 46 

2. For tho' they differ from us in 
Religion, that does not oblige wo to 
be Enemies to their Perfons 

3. They are the Creatures of God, 
of the ſame Species with us, and tis 
2 Sin to hurt their Perſons ibid. 

4. If an Alien Enemy come hither | 
ſub ſalvo Conductu, he may maintain 
an Action ibid. 


5. So may an Alien Amy that lives 


here under the King's Protection, tho? 
a War afterwards happen between 


, 
: 


| 


Gr. unless they dt to 1 


| 
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Amendment. 


t. While the Declaration, &c. is in 
Paper, the Court may amend at plea- 
ſure, becauſe not within the Statutes of 
Amendments 47, 520 

2. But when it cotnes to be in Parch- 
ment, the Court can mend no further 
than thoſe Statutes allow, for *tis then 
4 Record. ibid. 

3. Stat" 14 E. 3. c. 6. and 8 H 6. 
c. 12, 13+ are the only Statutes of A- 
mendments, the others are Statutes of 
Jeofails 51 

4. Declaration, &c. cannot be a. 
mended on Demurrer, aſter Entry on 
the Roll 50 

5. But on a Plea to the Right, or 
in Abatement, it may be reaſonable 
to amend = | 

6. Yet Declaration againſt J. G 
Kat. on Plea in Abatement that he i is 
Kut. and Bart. denied to be amend- 
ed ibid. 

7. A Judgment enter d on the plea 
Roll was amended by the Paper Book 
ſigned by the Maſter ibid. and 51 

$. Variance between the Writ of 
Erros and the Record refuſed Amend- 
ment, cho the Curlitor's Note was 


- t 


18 


* 


the two Nations ibid, 
6. 8o an Alien Enemy that live 
here in Peace under Protection, muy 
fue a Bond, 5 . ibid. 
br fving is but a conſequentia 
Riglit of Protection; alirer of 
"Commoratit beyond Sea id 
8. Alſo, the Fete Covert of an A- 
lien Enemy, he living hete nder Pro 
| Nr, is chargeable as Aa ary 


lagi vide Laws. 


2 % 3x 44, 2 EP Ke wu 4 Py 


&” 6:2 5 >." 
"Ani vide As &c. 


i] 


right 49 
9. For a Writ df Error is a Com- 
miſfion to the Judges, and the Court 
can't amend their own — 
ibid. 
10. At Common Law no Difference 
as to Amendments between Civil and 
Criminal Caſes, contra per Stat 47, 51 
. A Writ of Covenant for a Fine, 
being an Original, is not amendable 
by: ommen Law or Statute 52, 53 
12. No difference quoad hoc between 
Actions amicable and adverfary, and 
3 C0. 45 Ges Caſe denied 
3. Variance between the Scire Fa 


"and the Judgaient not Wen 6s Ce. 


52 
14. Where 


"we bis 


The : T* 4 
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5 - E 
5 0 
9 = 


14. Where the Niſi prius Roll may 
be amended by the Plea Roll, and 
where not 48, 49 

15. Venire Re" 23 Octob. Diſtringas 
Teſted 24. a Diſcontinuance and not 
amendable 51 

16, In the Diſtringas the Day of 
Niſi prius was appointed after the Day 
in Bank, and after Verdict held not 
amendable by the Plea Roll becauſe 
the Judges Authority was confined to 

Day 24 48, 49 

17. Ejectment againſt ſeven, all join 
in the Common Rule, and the Iſſue 
was Right in the Plea Roll, &. But 
the Miſi prius Roll was againſt five 


Diſtringas is aided by Verdict, contra 
of an ill Diſtringas | ibid. 
27. If the Plaintiff moves to amend 
his Declaration the ſame Term the 
Defendants Plea comes in, he need 
not give new Rules to plead 520 
28. After a Plea to Iſſue or Demur- 
rer joined, while in Paper only, the 
Party may amend his Plea, or wave 
his Demurrer ” ”- ibid. 
29. See an Appeal amended by ſtri- 
king out of the Count per Attornatum 


ſuum 6 


Error brought, the Declaration was 
amended by the Warrant of Attorn 


only, and after Verdict pro Quer this on the top of the ſame Roll $8 


amended by adding the two a 


4 
18. A Demiſe in Ejectment laid 
1697 for 96, not amendable after Ver- 


ibia. 


* — Pow —— 


- 


Amerciaments vide Fines and 54. 


— becauſe it would be another Li. Amicus Curie vide 78, 447, 448. 


19. A Verdict either general or 
ſpecial may be amended by the Clerk 
of Aſſues Notes in Civil Cafes, but 
got in Criminal 47, 53 

20. A Special Verdict has been a. 
mended by the Notes of the Coun 
cil in the Cauſe, and that after Error 


21. An Information may beamend- 
ed after Plea pleaded, and per Hott 
aſter the Record fealed vp. Q. 


Antient Demeſne. ; + « 


1. Tenants in antient Demeſne are 


4 4 
30. After Judgment by Default, and. - 


1 


. | 
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** 
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free as ta their Perſons, but not their 


Eſtates 57 


2. The Privileges ariſe from the 
brought 437, 53| Conſtitution and Nature of the Thing 


Coeval, with the Government it ſelf _ 


ibid. 
3. They are ſuppoſed to commence 


47 
22. A Plea to Indictment of Mur- by Act of Parliament; for they can't 


der amended after Replication and 
before Entry on the Roll ibid. 
23. An Information of Forgery a. 
mended in ten Places (not material) 
without Coſts or Imparlance 50 
24. If a Record in B. R. he amend- 
ed by the Record in C. B. the Coſts 
(if any) muſt be given below W 49 
25. A Diſtringas with a Blank for 
Debiti, i. e. the Cauſe of Action a- 
mended after Verdict, as no Diſtrin- 
| 454 

Fs 6. For, want of a Diſtringas or no 


at = 6 * e i 
Sa 8 8 A ; To , 


— 
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now be created by Grant ibid. 
4. When tryable by the Record 
of Doomſaay-Book, and. when by the 
Country _ 1 ibid. 
5. Antient Demeſne is Land under 
the Title of Terra Regis in that Book 
and none other zbid. 
6. Aotient Demeſne Lands held of 

a Manor in Antient Demeſne are on- 
ly impleadable in the Lords 1 

re 25 

7. But where Parcel of the Manor 
— is antient Demeſne, there the 
parti- 


4 


2 022 
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particular Lands may be impleaded in 
the King's Court ibid. 
8. By a Recovery at Common Law, 
Antient Demeſne becomes Frank Fee, 
until reverſed 1 3 
9. Deceit lies for levying a Fine of 
Antient Demeſne Lands 210. 


Annuity and Penſion. 


1. The King can't grant an Annui- 
iy to charge his Perſon, for his Per- 
on is not chargeable therewith, tho 
a Subject's is +" 

2. But he may grant it out of his 


Exciſe: or other Branch of his Reve- & 


nue, which ſhall be charged * 
Zi. 
3. A Penſion out of an Appropri- 


ation, tho' by Preſcription, is ſuable 


in the Spiritual Court 


N MW 


in Perſon it may be proſecuted by At 
| 3 unleſs where Wager of Bat. 
tai | ISS 62 


= rhe "dA 
N JC 


GL). ibid. 
4. For it could not begin but by the 
Grant and Inſtitution of ſpiritual Per- 
ſons | ibid, 

5- And whether granted by the Bi- 
ſhop's Ordinance, or by his Concur- 
rence with the Patron, the Church it 
ſelf is charged ® ibid, 

6. Yet ſuch Annuity, &c. can't be 
releaſed to the Ordinary becauſe 
Temporal 9 ibid. 


Appeal. 


1. The Plaintiff in Appesl of Mur 
der, &c. muſt count in Perſon, and 
cannot by Attorne 652, 64 

2. And if he be not preſent he may 
be demanded and Nonſuited ibid. 

3. Let ſuch Nonſuit is not perem- 
ptory, becauſe before Appearance ibid. 

4- An Appeal is to be arraigned in 
French; but the Roll deliver in is to 
bein Latir Izhid. and 61 

5. But tho it muſt be commenced 


lies ; 
1 2 | p = 4 4 


— 4 . 


it is 


the Appea 


6. And as the Plaintiff can't count, 
neither can the Defendant therein ap. 
pear or plead by Attorney - 59 

7. Nul tiel Pariſh is a good Plea 
therein, but not pleadable by Attor- 
ney ibid. 

8. The Pariſh may be named and 
not the Vill; for a Pariſh is not in- 
tended to contain more than one Vill. 
(). ibid. 

9. Erroneous Proceſs therein is aid- 
ed by the Defendant's Appearance and 
Pleading to Iſſue ibid, 

10. Aliter where he challenges the. 
Defect by demurring in Abatement, 
Fe. | | ibid. 
11. And ſee Numb. 1. ib. That an 
Adjournment after a void Plea re- 
ceiv'd diſcontinues the Appeal ibid. 

12. What is ſufficient Certainty in 
a Count on an Appeal 60 

13. On an Appeal of Murder the 
Party may be Bailed by B. R. tho“ 
convicted of Manſlaughter 61, 62 

14. And on ſuch Conviction may 
be allowed his Clergy, but ſhall not 
be diſcharged thereupon 6x 

15. For his Recognizance is to ſtand 
till he has diſcharged the Appeal b 
Sci Fi) againſt the Appellant ibid. 

16. And fee there the proceeding 
on ſuch Sci Fa and the arraigning of 
the Appeal thereon de Novo ibid. 

17. Tho' the Appeal was put ſize 
die, yet no Diſcontinuance, for the 
Certiorari continues it 62 

18. Said, An Appeal either by Writ 
or Bill, is always arraigned on the 
Plea ſide unleſs it come in by Certio- 
rari, and then en the Crown fide ibid. 

19. The Recognizance for Bail in 
Appeal may be either to the King, or 
Appellant, but beſt to the King ibid. 

20. See the manner of pleading the 
former Conviction, &. on 9 

| de Novo ibi 
21. And that a Conviction of Man- 


laughter is a good Bar therein, tho" 


Clergy 


The FA I L E 


Clergy not had by Default of the 
Court | 


'fifreen Days inter the Tefte & Rel“ cu- 
red by pleading in Chief 1514 
23. Se the Caſe of an Infant ſuing 

an Appeal by Guardian, and the Un- 
der heriff committed and fined for 

delivering the Writ to him 176, 177 


Appearance. KEN 


e i ot . 


rt. Formerly, tho a Writ was not 
return'd, yet the Defendant might ap- 
pear at the Day either to fave a Pe- 
nalty or his Inheritance 64 

2. A Nonfuit before Appearance is 
not peremptory in Appeal, &c. ibid, 


Appendant vide Incident. 
Bari ACK wi As / 3 
Adpportionment and Didi ſion. 


r. Where 4. by Contract ſubjects 
himſelf to one Action only, it can't 
be divided ſo as to ſubject him to two 


2. Ergo Indorſee of part of a Sum 10 
a Bill of Exchange cawt have Action 
for that part ſans ſhewing the other 
part! to be ſatisfied ibid. 


3. So where the Contract is at firſt | 
entire, it cannot - afterwards be divi- 


ded in an Aion ibid. 
4. As where the Contract is to pay 


100 l. per Aunum for his Service, A- 
ibid. 


ction lies not for 3 Quarters 
5. So of a Leaſe for Years at 20 J. 
per Ann it lies not for any leſs Term 
than a- Year: 
6. And fo of other Contracts for 
Annuities, Wages, Debts, Cc. the Con- 
tract can't be apportioned ibid. 


7. But if in a Leaſe the Habendum 


be for Years, yet the Rent may be ap- 


portioned according to the Reddendum 


141 
Y 


| 63 
22. In a Writ of Appeal, want of 


ibid. 


| Apprentices. 


1. An Apprentice cannot be bound © 6- 


nor diſcharged without Deed 68 


2. He is not aſſignable over (except ” 


by the Cuſtom of London to one of the 
ſame Trade) _ 66, 68 

3. Nor is the Maſter's Executor 
bound to provide for an Apprentice in 


4. Yet the Executor is liable in Co- 
venant if he does not inſtruct an Ap- 
prentice or find him another Maſter 

5 66, 68 

5. Whatever the Apprentice gains 
belongs to the Maſter, and he may 
have an Action for it 58 
6. A Covenant between the Maſter 
and a third Perſon, the Servant being 
no Party, makes no Apprentiſhip 479 


| 2. Service as Apprentice beyond | 
Sea, qualifies one to uſe a Trade in 
67%. 
S8. And following a Trade for ſeven | 


England within 5 El. vide bis | 


Years is ſufficient without any Bind- 
ing, Cc. and 5 El. a hard Law 613 

9 Juſtices may compel a Mafter 
to take an Apprentice, &c. 67 


Husbandry, on 5 E/. | 66 


10. Juſtices may diſcharge an Ap- 
prentice, and alſo order a Reſtitution 


of the Money given with him bia. 

| nn 7-þ ahd 490 
11. So the Seſſions may diſcharge 
him by original Order there, and or- 
der the Money to be retutned 68, 491 


12, An Apprentice may gain a Set- 


tlement (tho? the Maſter has none) 


as an hired Servant, by 14 Car. 2. 533 
Iz. An Order by four Juſtices for 
diſcharging an Apprentice, &. good, 
tho* the Maſter does not appear 490 


14. But their Power to diſcharge 
Apprentices extends only to ſuch 
Trades as are named in the Statute 
3 | 471, 490 
15. And the Order of Diſcharge 
muſt be under the Hands and Seals 


D of 


hg 
* 


OP 
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of four Juſtices of Peace 470 

16. But in Certiorari toſremove ſuch 
Order the very Diſcharge need not 
be return'd, but only the Subſtance 


4 thereof ibid, 
See allo Indictments, Orders and Seſ- 
„ ak Ft 

A. a flachen. Arbitrament. 


1. Where an Award creates a new 
Duty, the old is extinguiſhed 69 
2. But if it only ordains a Releaſe 

to diſcharge the old Duty, tis other- 
wiſe ibid. 


3. An Award may be good cho no 


Time appointed for Performance per| 


Holt, for the Law ſupplies the TT 
1 
4. For whether it be to be on Re- 
queſt or Tender, or not, the Law ſays 
it ſhall be in convenient Time ibid. 
5. An Award that the Party or his 
Executors ſhalb releaſe, &c. is good, 
for either may be ſued for Nonperfor: 
mance ibid. 
6. An Award chat a Suit in 
cery ſhall ceaſe, is good 
7. An Award that all Suits hal 
ceaſe, is good and final ; but an Award 
to be Nonſuit is not 74. 75 
8. An Award may be good in part 
and void in part 74, 83 


„ 9. As an Award to make general 
949 * Releaſes of all Demands to the Time 
„of the Award is good for ſo much as 
» /; * | goes to the Time of the Submiſſion, | 
and void for the Reſidue 74 
„10. An Award to pay the Coſts of 
ſich a Suit is uncertain, contra if to 
Eo ſuch Coſts as the Maſter ſhall 


Ly * 5 5 n 75 
4 11. An Award that A. ſhall beg B's 
Pardon in ſuch Manner and Place _ 
{hall appoint is void 

12. Quere if an Award of Money 
d to be paid to a third Perſon be good 
unleſs it appear to be for the Benefit r 


—— 


of one of the Parties 74 
13. An Award of a Collateral thing 
in Satisfaction held a good Plea m_ 
out ſhewing Performance 
14. Money paid on a void jr 
may be pleaded or taken as ns 
with Satisfaction 
15. An Award pleaded as made 5 
& ſaper Premiſſis, is not enough 7 
it appear to be ſo in ſe 
16. Quere if an Award unperform'd. 
tho? it gives a new Duty, can be a 
good Plea after time of We 
lapſed | 
17. A Parol Award may be 1 
ed, ready to be delivered, &c. 75 
18. If an Award be pleaded wick 
out Date, it muſt be computed from 
the Delivery 76 
19. A Submiſſion by 4. as Attor- 
ney for B. concerning Accounts inter 
B and C. good to bind A. but not B. 
©) 
20. A Submiſſion to an Award Tx 
a Rule of Court, tho? the Conſent was 
only Conditional ,- 72 
21. An Award made under a 2 
5of Court is quaſi part of the Rule 7 
22. And on Breach of ſuch — 4 
the Party may proceed both by Acti- 
on and Attachment at the ſame * 
73 
23. Service of a Subpæna held : 
Breach of a Rule of Reference made 
at Nife prius, and Attachment grant- 
ed. Vide Attachment 73 
24. What a good Cauſe to ſet aſide 
an Award made by Rule of vo 
and what not 
25. Appointment of an Umpire bs 
Arbitrators before the Time expires 
for making their Award, is void 70 
26. Yet ſee where an Umpirage 
may be made before ſuch Time is 50 
1 pired or not 
27. In what Caſes ſuch F 
ment of an Umpire is revocable or 
not : 70 
4-177 70. 26. On 


The 


PF. A. B E*E. 


28. On a Reference to three Fore. 


men of the Jury, the Regularity of 


their Proceedings examin'd into 7 3,84 
29. In Debt on Bond to perform an 


Award, Omiſſion in the Replication“ 


of a void part of the Award, is no 
Variance, aliter if not void 
See alſo Attachment. 


Arreſt of Fudoment. 


1. There are two forts of Matter 
for which Judgment may be arreſted, 
viz, Intrinſick and Extrinſick 77 

2. Intrinſick, when ſome Matter 
appears on the Record it felt which 
renders the Judgment erroneous 2b. 

3. Extrinſick, when ſome foreign 
Matter is ſuggeſted, which renders 
the Writ nat only abatable but aba- 
ted ibid, 

4. The difference between the old 
Method of Pleading and moving in 
Arreſt, Cc. 1 5 77> 78 

5. And ſee Numb. 4. The Method 
at this Day of moving in Arreſt,e*c. 78 


6. The Party has commonly tour | 


Days after the Poſtea brought in to 
move in Arreſt 


77 
7. But if the Diſtringas be returna- | 


ble within Term, ſo that there are 
not four Days between the Tryal and 
the End of the Term, Judgment may 
be entred if not arreſted that Term 77 
8. After a Capiatur pro Fine iſſued 
no Arreſt of Judgment 78 
9. Judgment arreſted becauſe more 
Damages recover'd than there ought 
| 663 

10. See the Entry of an Arreſt of 
Judgment on a Prohibition, where a 
Verdict was for the Plaintiff 655 
11. On Motion in Arreſt and Rule 
to ſtay Judgment quo utque, &c. and 
afterwards the Court being divided, 
no Judgment could be had 17 
12. In Aſſumpſit, after Verdict 
Judgment arreſted becauſe nnaum pa- 
um 364 


7214 


13. See a Judgment arreſted be- 
cauſe more Damages given than there 
ought 663 
See alſo Judgments, Tryals, and 

Perdiits. | 


Arreſt of the Body. 


1. Arreſt on Sunday is void, and the 
Party may have falſe Impriſonment 


2. No Arreſt can be without actu- 
ally touching the Body 79 

3. But if the Bailiff be prevented 
from touching, by the Parties offering 
to ſtrike with a Weapon, tis an Al- 
ſault 8 ibid. 
4. And if the Bailiff once touch him 
in the Arreſt, he may purſue and break 
open the Houſe to take him ö 

5. Or he may have an Attachment 
or return a Reſcue againſt him ibid. 


6. Where there are two Sheriffs 


the Arreſt or Neglect of one is the Ar- 


reſt or Neglect of both 152 
ee alſo Eſcepe, and 274 
Aſſault, vide Treſpaſs and 

| Arreſt 3.0 | "I 
Aſſemblies unlawful, vide Ri- 
ots, &c. 

Aſſets. 


1. If A. take a Bond for another in 


Truſt and dies, this is not Aſſets in the 
Hands of A's Executors 79 


2. So if the Obligee aſſigns over a 


Bond, and covenants not to revoke, 
and dies, this is not Aſſets in the Hands 
of the Obligee's Executor 

3. If the Executor of Leſſee for 


Years enter, &c. no part of the Pro- 


fits but what is above the Rent is Al- 
ſets ibid. 
4. For 


ibid. 


a 


ibid. 


far either are liable 07 
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BY” 65 1. Where the Leſſor himſelf can't 
„ maintain Covenapt, &c. his Aſſignee 
Ea c. - -/- Bac: 81 
2. Ergo the, Aſſignee of a Covenant 
. can't ſue in England for Rent reſerv'd 
on, Langs in 1re{apg, the'-payable. in 
London | 80, 81 
| 3- The Aſſignee of a Reverſion, tho? | 
7. by Fine, can't have Covenant for the 


B. ſans, Notieg. to the Leſſor, yet Lef: 


1 1 . pay Debts as Aſſets 80 
: S 


Aſrzes 2 „ VID. 
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ed For ME. Reat js rocgivd by che 
Exgcutor 35 Jerctenant, and as appro- 
19055 to the Uſe of the Leſſor thid. 

5. Quare the Diſtinctian between 
Legal and Equitable Aſſets, and how 


6. And how ay Lands are liable to 
7. Qutlayry upon Meſue Procel: 


not the Debt a Lien upon j 
bla” 


8. And bringing Debt upon a Judg- 
ment is no waver of the Lien created 
by. the Judgment ibid. 
© 9. Where a Debtar pays the Telta- 


tar's Debt to A. with conſent of Ex- 


ecutor tis Aﬀets ; aliter if without | 


aſe: 20 
Abe the Executor brings A- 
Qign an 


Li 
— 


Aſſignment : #bid. 
See allo Corenart. 


CT 
1. The Writ in Aſſize may be re. 
turnable at any Common Day or Re. 
turn Day; alſo the Aſſize may be ad- 
journ d 82 
2. The Aſſize is to be arraigned in 
French, but can't be proceeded in be. 
fore the Recognitors appear #bid. 


"I 7 


cauſe not ready to Count in ſtanter on 
the Tenant's Demand 2 ©" Wait 
4. But ſuch Nonſuit not perempto- 


2 


7 ry; for the Demandant may have à 


new Aſſize | ibid. 
5. If the Detendant in Aſſize plead 


| 
; 


(ers, den before Execution — ibid, 
Se alſa Execgtors and Legacies, 


Rent, &c. without. Attornment. Q. 82 
, 4 But ſee now the Statute 4, 5 An- 
24, C. 16, for. Amendment. of. the Law 
in, this Particular. r. 
5. Leſſee aſſigns to A. A, aſſigus to 
for, cant have covenant againſſ A. for 
„ incurred after the Aſſignment 
of A, Q. ©: © 


6. And. K gllys Caſa in 1 S.id. 3 755 
Rax. 162, 2 Keb. 260, denied. ibid. 
7a, But admitted he may have Co- 


. and then tis A 


in Abatement, he muſt plead over in 
Bar at the ſame . 
6. No Imparlance allowed therein 
ichout good Cauſe, for it is Feſtinum 


7. And: where. ſeveral: are Defen- 

ts it ſball be taken by Default a- 
gainſt ſach- of em as do not appear 
the firſt Day 1 
2% T 7 - 45 4 Ba * 


* 4 & - 
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&c. poſt. 
Attachment. 


1, In Caſes of Awards, tho? not le- 
gally good, Attachment lies for Non- 
performance 83 

2. Aliter if impoſſible, but the Par- 
ty ĩs excuſed only as to that Part which 
is impoſſible 74, 83 

3. It lies not for not performing an 
Award (tho' made on a Rule of Court) 
without a perſonal Demand 83 
4. On Award of three Foremen (tho? 
Verdict given for Security) Attach- 


vegant againſt 4. for Rent due before 


ment 


3. The Demandant Nonſuited be- 


medium ibid. 


Aſfumpſits,, vide ante in, Alion 
an the Caſe, &c. and Breach, 


Th TABLE 


ment for the Breach 73, 84 
5. For Contemptuous Words of #he 
Court Attachment without a Rule to 
Jhew Cauſe ; 84 
6. When one is taken on Attach- 
ment for ſuch Contempt, &c. he en- 
ters into Recognizance to anſwer In- 
terrogatories 4 
7. On Rule to put off Tryal on Pay- 
ment of Coſts, no Attachment for 
Nonpayment 83 
8. Attachment for a 8. is mm 
anted upon Affidavits only; but it 
— be — on the Writ 586 
9. See an Attachment againſt a Judge 


of a Corporation Court, and what a any 


Contempt is 201 
See alſo Sheriſt, and Page 260. 


Attamder. 


1. Attainder of High Treaſon by 
Commiſſion on 28 H. 8. c. 15. works 
corruption of Blood $5 

2. But not Attainder of Pyracy, or 
Treaſon, &c. before the Conſtable 
and Marſhal, or Admiral ibid. 

3. One Attainted for Counterfeiting 
the Coyn on 8, 9 ,. 3. forfeits Lands, 
but Corruption of Blood is ſaved 26:4, 

4. So that the Forfeiture and the 
Corruption are diſtinct parts of the Pe- 
nalty, and one may be and the other 
not ibid. 

56. In Attainders of Felony the For- 
feiture to the Lord is only by way of 
Eſcheat pro defectu Jenentis ibid, 

6. And the not deſcending is but the 
conſequence or effect of ſuch 8 
t LIT 

l 7. But in Treaſon the Lands come 
to the Crown as an immediate Forfei- 
ture, and not as an Eſcheat ibid. 


8. An Executor may bring Error 


to reverſe the Attainder of the Teſta- 


295 
See alſo Treaſon. 
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Attorney and Solicitor. 


1. The Stat. 3 Jac. 1. c. 7. extends 
only to Attorneys of the Courts at 


. 


Weſtminſter, and not to Attorneys of 7 
85 1 fl der 
2. That Statute may be pleaded to 


Inferior Courts 


Debt and indebit“ aſſump unleſs a ſpe- 


cial Promiſe laid, but then not, nor to 


an Inſimul Comp ibid. 


3. An Attorney is not compellable 
to appear for any one, unleſs he takes 


his Fee or backs the Warrant 87 
4. Where an Attorney appears for 
the Court will not queſtion his 
Authority, but leaves the Party to his 
Action 86 
5. Nor ſhall a Judgment be ſet aſide 
for that he appeared without Warrant, 
it he be ſufficient, contra if inſufficient 
88 

6. And his Conſent to accept an 
Iſſue, &c. after Ju ſign'd, binds 
the Clyent, tho? contrary to his expreſs 
Order 86 
7. Where an Attorney's Bill on A- 
ction brought by his Executor ſhall be 
referred to the Maſter or not, vide 89 
8. Where Writings come to his 
hands as an Attorney the Court will on 
Motion make a Rule to redeliver them 
87 

9. But where they come to his 
hands in any other Manner, the Par- 
ty muſt reſort to his Action ibid. 
10. A Warrant of Attorney for the 
Plaintiff in the principal Action can't 
extend to the Suit againſt the Bail, but 
there muſt be a new Warrant 89 
11. A Judgment by Confeſſion up- 


on a Warrant of Attorney may be en- 


ter'd in the Vacation as of the Term 
precedent, tho? the Detendant died in 
the Vacation 87 

12. But a poſt Terminum Roll can't 
be filed without leave of the Courr 


ibid. 
E 13. A 
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bs bt 13. A Memorandum was amended 
by the Warrant of Attorney on = 


bf — 1-14, ſame Roll 

7 F174 Mk Till a Warrant be filed or en- 
2 1 Iatred tis not a Matter of Record, but 
E may appoint an Attorney in Court 
A 7 p 7 upon Record ibid. 


15. See the antient Practice of en- 
tring Warrants of Attorney on a di- 
ſtin& Roll, and when altered ibid. 

16. A Remittit dampna may be by 
Attorney, but a Retraxit mult be in 
propria perſona | 89 

17. An Attorney Defendant may 
have the Venue changed from any o-. 
ther County to Midaleſex (vide Bar- 
riſter) | 668 

18. See an Attorney Fined 515 

See alſo Abatement, Privilege, Rules 

of Court, &c. AYE 


| 3 * 
1 Attornment. 
"Ger 1. Leſſor makes a ſecond Leaſe, and 
before the firſt expires levies a Fine. 
127 T Attornment by the firſt Leſſee to the 
e 7 3. Conuſee is ſufficient 90 
2 2. In pleading a Feoffment of a 


„ Manor, tis not neceſſary to ſhew the 
„„ —Attornment of the Tenants 


FA I 
Ha, e 3. Attornment is pleadable without 
3 a 2 a Venue, but criable only where the 
F7 Gr — i Land lies ibid. 
T7 9. 4. Upon Iſſue Von conceſſit, Attorn- 
ment need not be given in Evidence 

0 

=. 5. Aſſignee of a Reverſion tho 
=, granted by Fine, could not have A- 


ction for Rent without Attornment 

S. 82 

6. But this is now remedied by the 

Statute 4, 5 Anne, c. 16. for Amend- 
ment of the Law 


Audita Querela. 


1. This in it ſelf is no Saperſedeas, 
| and therefore Execution may be taken 


forth, unleſs a Superſedeas be actually 
ſued | 92 
2. And if the Aadita Querela be 
founded on a Deed, that muſt be 
proved in Court before a Superſedeas 
ſhall be granted . ibid. 
3. If an Audita Querela be founded 
on a Record, or the Party be in Cu- 
ſtody, the Proceſs upon it is a Sc? F 
3 10 hi. 
4. But if grounded on a Matter of 
Fact, or the Party not in Cuſtody, 
the Proceſs is a /exire and Diſtreſs in- 
finite | ibid, 
5: Where the Party is in Executi- 
on, he may either have a Sc? Fa or 
Venire, &c. © re 
6. Where two Nichils are return'd 
the Court will relieve on Motion with- 
out an Audita Querela * 1, 93 
7. A. on judgment againſt him 
renders himſclf, but never gives No- 
tice to the Plaintiff nor gets the Bail 
diſcharged, and the Plaintiff on Sci 
Fa' gets Judgment againſt the Bail, 
the Court would not relieve them on 
Motion, but put them to their Audi- 
ta Querila 101 
8. One taken in Execution on an 
Audita Querela may be bailed 105 
See alſo page 264 


Averments. 


1. Where Promiſes are mutual, Per- 
formance or Tender, &c. muſt be a- 
verr'd 112, 172 

2. So where one thing is to be done 
as the Conſideration of the other in 
Contracts, &c. 113,171 

3. Where and in what Caſes Con- 
ſiderations in Aſſumpſits muſt be a- 
verr'd, vide 23, 24, 25, 29 
4. Where the Replication mult con- 
clude to the Country, and where with 
an Averment 2 

5. Where Jointenancy is pleaded in 
Abatement the Life of the other Join- 
tenant not named muſt beaverr'd 32 
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6. On Adminiſtratihn granted to 4. 
during the Abſence of B. the Narr' 
muſt aver that B. is abſent 42 
7. Where an Award is pleaded to 
be made before the Day, Read) to be 
delivercd need not be averr'd 69 
8. A Parol Award may be plead- 
ed with Averment of Ready to be ae- 
livered, &c. 75 
9. Where Uſes may be averr'd by 
Parol or not, vide 676 
10. No Averment can be admitted 
of a Truſt to ſuperſtitious Uſes by 
the Statute of Frauds 162 
11. Any Matter out of a Deed that 


alters the Caſe can't be averr'd 19; 
12. Nor 1s any Averment to be 
receiv'd againſt the expreſs Words of 
a Deed or Will 227 
13. Where a Matter is averr'd to 
be within the Juriſdiction the Defen- 
dant muſt plead to the Juriſdiction, 
or elſe is eſtoppꝰd _— 
14. See of Averments in Indictments 
on 5 Elix. that it was a Trade at the 
Time of the Act 611 
15. Where Uſes may be averr'd 
vide 676, 678 
See alſo Declarations, Eſtoppel, and 
Pleadings. 


Avowry, vide Replevin. 


Authority. 


& * | 4. 


1. It is 4 to a Deputy to have 


the ſame Power with his Principal 95 
2. And a Covenant or Condition 
to reſtrain ſuch Power is void 96 
3. And he may do all Acts that his 
Principal could, except making a De- 
puty ibid. 
4. But tho! he can't make a Depu- 
ty as to his whole Power, yet he may 
impower him to do particular Accs 
ibid. 

5. As a Deputy Steward of a Court 


Baron may impower another to hold 


- A J4 
% 
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a Court, take Surrenders, &. 96, y7 

6. And ſuch Under Deputy may 
either act in his own Name, or elſe 
reciting his Authority, act in the 


Name of the Deputy or Principal 97 


7. Except an Under Sheriff, who 
muſt act in the High Sheriff's Name, 
becauſe the Writs are ſo directed, &. 

ibid. 

8. The Acts of a Steward de fito 
are ſufficient among Tenants of a Ma- 
nor ibid, 

9. Authority given by Letter of At- 
torney may be either general or ſpe- 
cial | j/ ibid, 

10. And tho* particular Authori- 
ties cannot be varied from in Matter 
of Subſtance ibid. and 058 

11. Yet if only a Variance in Cir- 


cumſtance it may be good 97 


12. Principal Officer anſwerable 
both for himſelf and Deputy 18, 19 
13. Yet the Deputy 1s alſo charge- 
able as a wrong Doer ibid. 
14. Where any Authority is given 
to Juſtices of Peace it muſt be exat- 
ly purſued 475 
15. See other kinds of Authorities 


363, 419, 442, 454, 457, Cc. 
See alſo Power. © 


Award, vide Arbitrament. 


Bs 
Bail in Civil Caſes. 


4 1 


I. E E the Rules of Practice about 


putting in Bail and excepting 

thereto 9 
2. In Debt on Bond, tho' the De- 
fendant ſays it was uſurious, or per du- 
reſs, it ſhall not excuſe from ſpecial 
Bail | 100 
3. Special Bail in ladebit” aſſump” 
ſo for Money won at Play per Holt, 
contra 2. tid, 
4. But 


2 


. 
- 


* * 
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take Bail accordingly 


, 
, 


eis required 
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3 But not in Debt on Bond to per- 


4- ; | 
form Covenants : Yet with reſpect to 


the Breaches and the Damage thereby 
(the meaſure of which ſhall be taken 
from the Plaintiff's Oath) it may ibid. 
J. In B. R. if the Sum recovered ex- 
ceed the Sum in the Ac etiam Bille, 
the Bail is not liable 102 
6. On Removal by Habeas Cor pus 
ſpecial Bail muſt be given in here, ex- 
cept in Caſes of Executors 98, 101, 
6. 77 4 4 . 102 
7. But on ſuch Removal the Court 
will examine the Cauſe of Action _ 
ibid. 
8. And on Removal out of an in- 
ſerior Court, the Plaintiff is bound 
to accept the Bail below, except 1n 
London 97 
9. For the Sufficiency of Bail in 
London is at the Peril of the Clerk who 
is reſponſible, and the Plaintiff can't 
Except there ibia. 
10. Let in Debt againſt Executor 
on a Judgment ſuggeſting a Devaſta- 
vit, he ſhall give Bail; for there the 
Action is in the Debet & Detinet 98 
11. And on Removal by Habeas 
Corpus where ſpecial Bail was below 
he ſhall give Bail to appear within two 
Terms, but not to pay the Condem- 
nation 15 ibid. 
12. On Error in Parliament of a 
Judgment affirmed in B. R. new Bail 


| 97 
13. For the firſt Bail does not ex- 
tend to Coſts aſſeſs'd in the Houſe of 
Lords, therefore a new Recognizance 
is to be | ibid. 
14. One charged in Cuſtody of the 
Sheriffs of L. was diſcharged on com- 
mon Bail for want of proceeding in 
two Terms by 4, 5 W. 3. 98,99 
15. In an Action on a Replevin- 
Bond common Bail ſhall be admitted 
p IP : : 9 
16. The Merits of the Caſe *. 
be examined into upon Bailing (vide 
WE ie th, £-, + 
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ſupra, 7.) | 99, 100 
17. If the Sheriff takes inſufficient 
Bail for Appearance and the Plaintiff 
refuſes it, he is liable to an Action and 
may be alſo amerced 99 
18. Jhe Sheriff way take Bail Bond 
on Attachment for Contempt, but the 
Proſecutor may refuſe to accept it 608 
19. But if in either Caſe the Plain. 
tiff take an Aſſignment of the Bail 
Bond (tho inſufficient) the Court will 
not amerce 7 99 
20. A. recovers in three Actions 
wherein were three Bails, the Defen- 
dant render'd himſelf, and one of the 
Bails enter'd an Exoxrratur on the 
Bail Piece; tlus does not diſcharge 
che reſt till Exoncratu enter'd for them 
alſo 98 
21. So 4. on Judgment againſt 
him renders himſelf, but gives the 
Plaintiff no Notice, nor Diſcharges 
the Bail Piece; and the Plaintiff on 
Sc F#* gets judgment againſt the 
Bail, and che Court would not relieve, 
becauſe no Exoneratur enter'd 101 
22. Tho' a Render before Return 
of the Latitat is not pleadable to an 
Action on a Recognizance of Bail 26:4. 
23. Yet the Court ex Officio allow. 
ed it on the Latitat as well as on a 
Sci” Fa and denied the Caſe of Miles 
and Bateman, 3 Reb. ibid. 
24. And note, Render in Diſcharge 
of Bail in an Action will not diſcharge 
the Bail on an Indictment 105 


Bail in Criminal Caſes. 


1. One Committed for Treaſon or 
Felony is to enter his Prayer on the 
Habeas Cor pus Act, to be tried the firſt 
Week of the Term or Day of deſſions 
after his Commitment 103 

2. But if an Act ſuſpends the Power 
of Bailing for a time, there he need 
not enter his Prayer till the firſt Week 


in Term or Day of Seſſions after the 
Expira- 


Th 
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Expiration of ſuch Act ibid. 
3. Yet Lord Ailesbury was bailed 
tho no Prayer entred in time, becauſe 
long imprifoned, Tryal delayed, and 
Life in Danger 104 
4. One committed for aiding an E- 
ſcape of O. committed for Treaſon, 
was bailed for Default of Proſecution 
5 „ 

5. One indicted of Murder ought 
not to be bailed upon Affidavits of 
the Evidence 104 
6. But one found Guilty of Murder 
by the Coroner's Inqueſt only is bail- 
able, contra if indicted tbid. 
7. One indicted of Murder and 
found Guilty of Manſlaughter, not 
bailable before Clergy had 103 
8. Yer Liſe, who was indicted of 
Murder and found guilty of Man- 
ſlaughter, was bailed before Clergy 
had ibid. 
9. $0 in Appeal of Murder and found 
guilty of Manſlaughter, one was bail- 
ed before Clergy. Q. 61, 62 
10. M. committed for forging In- 
dorſements on Bank Bills bailed on a 
Habeas Corpus, becauſe only a great 
Miſdemeanor + - |. 104 
11. But upon Error of a Conviction 


; for a forcible Deteiner the Defendant 
Was refuſed to be bailed 106 


12. Becauſe in Execution for the 
Fine, i. e. 100/. tho' the long Vaca- 


tion coming on ibid, 


13. Yet one taken on Excom' Cap 
is bailable, while the Ret' of the Ha- 
beas Corpus is under Conſideration 


N $450 105 
14. See tire the Manner of the En- 
try of ſuch Bail and Condition of the 
Recognizance ibid. 
15. But Bailing during Conſidera- 
tion (as 13.) is diſcretionary, and the 
Court will refuſe it if he pleads a falſe 
Plea 5 106 
1 Y pee 1 8 re.. 


Built. 


1. A Corporation aggregate may 
appoint a Bailiff to diſtrein, without 
Deed 191 

2. In Replevin, If the Defendant 
makes Conuzance or juſtifies as Bai- 
liff to J. S. a Traverſe of the Com- 
mand of J. S. is ſufficient 107 

3. So in Treſpaſs for taking Cattle 
or Goods, for in thoſe Caſes, tho? J. 
S. may have Right to take the Ca:- 
tle, Cc. yet a Stranger can't juſtifie 
the Taking but by his Command, &. 

ibid, 

4. But aliter in TT reſpals quare Clan- 
Jam fregit; tor there, tho' the Defen- 
dant juſtifies as Bailiff, or by Com- 
mand of J. S. the Plaintift ſhall not 
traverſe the Command, becauſe it 
would admit the Truth of all the reſt 
of the Plea ibid. 

5. In Treſpaſs on a Juſtification as 
Bailiff to a Court-Leet for levying an 
Amercement, ſome Eſtreat of the Court 
or Warrant of the Steward muſt be 
ſhewn | ibid. 

6. Note in Replevin the Bailiff is an 
Actor, and ſhall recover upon the 
Merits 108 

7. But in Treſpaſs the Bailiff is only 
to excuſe the Wrong, and recovers 


nothing ibid. 
Bakers, vide Weights and Mea- 
g / 
Bankrupts. 


1. An Innkeeper held not within 
any of the Statutes ' about Bankrupts, 
tho? alſo a Part-owner of a Ship 109 

2. So a Buying and Selling under 
a particular Reſtraint is not within 
the Statute 5 if 7H 110 


F 3. But 
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3. Bur an Engliſb Subject trading 
from Foreign Parts may be a Bank- 
rupt ibid. 

4. If a Defendant renders himſelf 
in Diſcharge of Bail and lies two 

Months, he is a Bankrupt from the 
Arreſt + - 77 '< 111 

5. Yet adjudg'd tho? lying in Pri- 

ſon upon Arreſt makes a Bankrupt, 
tis otherwiſe if he puts in Baile 10 

6. Outlawry, after an Act of Bank- 
rupcy committed, ſhall not defeat the 
Intereſt the Creditors have acquired 

in his Eſtate 108 

7. Yet a Purchaſor after, ſhall not 

be Impeached by a Commiſſion ſued 
five Years after the Bankrupcy 109 
BE 1 8. A plain AQ of Bankrupcy can't 
be purged by dealing afterwards, ali- 
aner it doubtful only 110 

1 f 9. An Aſſignee has Property by Re- 
lation from the time of the Bankrup- 
cy, ſo as to avoid all Meſne Acts 111 
10. See the Judges Reſolutions on 
the Stat? 4, 5 Anne, againſt Frauds 
committed by Bankrupts 111,112 
111. A Mortgageor or Purchaſor 
3 precedent, tho? by a defective Con- 
veyance, to be preferr'd before the 
Aſſignees of Bankrupcy 449 


Bar gain and Sale of Goods. 


1. Earneſt only binds the Bargain, 
and gives the Buyer a Right to de- 
mand the Goods 113 
2. But notwithſtanding Earneſt, the 
*( Money is to be paid on fetching away 
the Goods; and a Demand ſans Pay- 

ment is void ibid, 

5 3. And if the Buyer does not come 
to pay, the Seller ought to go and re- 

queſt him, and then if he does not 
pay, &c. in convenient Time, the A- 
greement is diſſolved ibid. 
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4. Where one thing is to be the 
Conſideration of the other, tho? there 


be averr'd 112 

5. As if I fell you my Horſe upon 
your paying me 10 J. I can't have the 
Money without a Delivery or Ten- 


der of the Horſe, Nor you my Horſe 


without averring Payment or Tender 
and Refuſal of the Money 113 
6. So where mutual Promiſes are 
to transfer Stock on Payment of fo 
much Money 112 
7. But aliter where a time is limit- 
ed for the Performance on one Part 
113, 171,172 

8. It 4. and B. come to a Shop, and 
A. fays to the Seller, Let B. have ſuch 
and ſuch Goods and 1 will ſee you 
paid, Cc. the Law intends 4. to be 
the Buyer, and B. to act but as A's 
Servant 23, 28 


Barons, vide Peers. 


Baron and Feme, | 


1. Action againſt a Feme Covert | / 
allow'd good, her Husband being Ali- ' 
en Enemy and in France: For a Di- 


vorce ſhall be intended 116 


2. The Husband held liable to the 
Wife's Contract as a feparate Trader, iſ 
Gr. becauſe they cohabited, per Holt 


113 

3. Wife can't charge her Husband 
after notorious Separation, tho' by 
Conſent, and feparate Allowance 116 
Nor is he bound by her Con- 
tracts, or liable even for Neceſſar les, 
after a notorious Elopement, unleſs he 
take her again | 116, 119 
3. But if he turns her away he gives 
her Credit for Neceſſaries where-ever 
ſhe goes, per Holt 118 
6. And while they cobabit he ſhalt 
anſwer her Contracts, Cc. tor by co- 
habiting his Aſſent is preſumed, per 
eundem N ibid. 
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7. Contra where the Husband ex- 
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preſly diſaſſents beforehand, by Notice 
to the Owner or his Servant, per eun- 
dem tbta. 

8. If ſhe takes up Materials, as Silks; 


Sc. and pawns them before made into 


Clothes, he is not liable; for they ne- 
ver came to his Uſe. Contra if made 
up and worn, per eundem ibid. 
9. Action lies not on a Promiſe of 
Marriage, except the Contract is mu- 
tual, for otherwiſe it was only Vadum 
Paci um 24 
10. A Contract of Marriage per 
verba ae preſenti is a Marriage ae facto 
bv £5. 5-1.8 437, 438 
11. And whether per verba de pre- 
fenti or de futuro is coguizable in the 
Spiritual Court, and their Sentence 1s 


binding = F. 


17 37 
12. Let held that Marriage by 4 


mere Layman was void, and a Coha- 
hitation thereupon did not entitle the 
Man to Adminiſtration of the Wo- 


man's Goods ; 119 

13. For on his demanding a Right 
due to Husbands by the Eccleſiaſtical 
Law, he mult prove himſelf a Huf- 
band by the fame Law 120 

14. Qucre in Caſe of ſuch Husband's 
Death it it ſhall entitle the Feme and 
the Iſſue to a Diſtribution « +; ibid. 

15. Note the Form of pleading al 
Marriage is, That it was per Presby- 
terum ſacris Ordinibus Conſtitut ibid. 

16. Yet in Debt by Baron and Feme 
Nanguts accouple, &c. is no Plea, for a 
Marriage de facto is ſufficient 437 

17. Nor can the Spiritual Court an- 
nul a Marriage after the Parties are 
dead, becauſe they proceed pro ſalute 
Anime 121 

18. Yet Evidence at Common Law 
was admitted to Baſtardize a Peer, 
even after the Death of himſelf and 
Patents (aurum) 120, 121 

19. The Husband may releaſe Coſts 
adjudg*d to the Wife in the Spiritual 
Court, unleſs a separation be, and 


Alimony allow'd 115 
F<; mtr fer * "tro 1 , 4a 
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20. Be alone muſt bring the Acti- 

on for Work done by her during Co- 
verture, unleſs an expreſs Promiſe be ' 
made to her 114 


21. And the Advantage of ſuch 


Work ſhall not ſurvive to her, hut 


go to the Husband's Exeeutors ibid. 


22. But Money earn'd by her liv- 


ing ſeparate ſhall go towards her own 
Maintenance 118 
23. Trover by Baron and Feme, 
ad dampnum of both, held naught after 
Verdi 
perty of the Wife is veſted in the Huſ- 
band 114 
24. But Treſpaſs by him for Im- 
priſonment of the Wife, per quod Ne- 
otia viri infecta reman ad damp” of 
oth, held well after Verdict 119 
25. For Matter may be alledg'd in 
Aggravation of Damages, for which 
no Action will lie ibid. 
26. Husband of a Feme Executrix 
gives a new Day to the Teſtator's 


Debtor, who then makes a new Pro- 


miſe, Oc. he may bring Aſſumpſit 
thereon without joining the Wife 117 


27. Hut if he dies before Recovery 
ſhe is reſtored to her former Right, 
for the Duty was not extinguiſh'd by 
the new Promiſe 

28. A Sc Fa by Baron and Feme 


on a Judgment recovered by her / 


whiles Sole, if after Execution award- 
ed ſhe dies, it ſurvives to the Huſ- 
band , e, . H e 116 


F 1 


29. In an Action againſt Baron and 


Feme he ſhall give Bail for Appearance 


both for him and his Wife 


againſt the Hushand only, he can't de 
clare againſt him and his Wife ibid. 


Battery by the Wife while he was in 
Priſon, a Declaration can't be deliver'd 
at the Priſon againſt him & UV? but 
Proceſs muſt be ſued againſt the Wife, 


and ſhe arreſted 114 
32. The 
/ &Þ=G- + #6 T% 5" quart | 
YI 8% A BUT Ht 1 
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1 128. 


ibid. 
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30. But where one brings an Action 


31. In an Action againſt both for a 5 


for the Poſſeſſion and Pro- 
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11749 
332. The Wife may juſtify an Aſ: 
67. bb in Defence of her Husband 407 
437 

33. Husband and Wife covenant to 

levy a Fine of the Wife's Land to the 
Uſe of the Heirs of the Body of the 
Husband on the Wife begotten is void 

675 

34. A. marries B. living a former 

Wife, and receives her Rents, &. 

B may have Indebꝰ aſſump” as for Money 
received to her Uſe, the Husband ha- 
ving no Right to receive it, & . 28 
35. A Covenant before Marriage 

to releaſe the Wife's Guardian after, 

ſet aſide in Equity 158 

36. If Baron and Feme declare on 

Indet? aſſump to them as Executors on 

a Nonſuit they ſhall pay Coſts 207 
37. A Warrant, Cc. by a Feme Sole 
_ © is revoked by her Marriage after 399 


/ 
1 75 2 F 

9 , Barratry, vide Uſury. 
' Barriſters at Law. 


1. If a Defendant be a Barriſter or 
Attorney, &c. attending the Court, he 
may have the Venue changed to Mid- 
aleſe from any other County, 668 

2. Alſo a Tryal at Bar is ſeldom de- 
nyed to any Gentleman at the Bar or 
Officer of the Court 651 


Baſtard. 
; 1. The Rule that none ſhall be Ba- 
Ke 4 ſtardized after his Death holds only 
„ in Caſe of Baſtardeigne and Malier 
| puiſue (vide Baron & Feme 17, 18) 
. 120, 121 
2. But the Spiritual Court can't an- 
nul a Marriage, or baſtardize Iſſue af. 
ter the Parties Death _ 545 
3. A Child begotten after a Di- 
vorce 4 Menſa & Thoro only, ſhall be 


taken to be a Baſtard 123 
4. Aliter after a voluntary Separati- 


on, unleſs found that the Husband | 
had no accels 123 
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5. Soif the Husband be beyond Sea 
during the whole time of her going 
with Child, *tis a Baſtard 122, 434 

6. Contra if he were here at all qu. 
ring that Time, for then Acceſs would 


be preſumed 122 
7. A Baſtard Child is generally to 
be ſettled where it is born 485 


8. But if born in B. pending an il- 
legal Order for removing the Mother 
thither, *tis no Settlement there 121, 

, 474, 532 

9. Nor does the Juſtices Order for 
Maintenance determine the Baſtard's 
nettlement 4 7 PF 2k 123 

10. Money may be ordered to be 
paid to the Overſcers for Maintenance 
of a Baſtard Child 122 
11. Juſtices may order Payment of 
a Sum in groſs for that purpoſe 124 

12, Order to pay ſo much per Week 
till it be fourteen Years old is ill 121, 

; 478 

13. Order for Maintenance quaſi? 
becauſe the Words of Adjudication 
were in the Singular Number for the 
Plural | 122 

14. An Order of Baſtardy under 
the Hands of more than two Juſtices 
is good, if one of them be of the Quo- 
rum 477 
15. From an Order of Baſtardy the 
appeal muſt be to the next Quarter 
Seſſions 482 

16. Viz, To the next (Quarter) 
Seffions after Notice to the reputed 
Father of the firſt Order 480 

17. On Motion to quaſh an Order 
of Baſtardy the reputed Father muſt 
be preſent in Court 475 

18. By 28 El. c. 3. Seſſions muſt 
proceed on the reputed Father's Re- 
cognizance | | 122 

19. But by 3 Car. 1. c. they may 
commit him, &c. ibid. 

20. Stat. 13, 14 Car. 2. c. 1 2. ſed. 21 
relates to the Maintenance of poor 


Children not Baſtards ny 
CT 51 EL -®14>1 9-5 Bills 
+ <ibys Trafic . 
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Bill of Exceptions, vide Tryal. 
Bills of Exchange. 
* 


/3/,3. At Common Law the Drawer 
vas not chargeable unleſs he had No- 
tice of the Drawee's Non- payment in 
Convenient Tine 127 

2. And Convenient Time is to be 
guided according to the Uſage of 
Traders and particular Circumſtances 
of Caſes 133 

3. Yet where 4. indorſes and de- 
livers a Bill to B. Who keeps it by 
him long after payable, if not paid he 
may have Aſſumpſit againſt 4. (vide 
infra, 19.) | 124 

4. And the Indorſement, Delivery 
and Deteiner is no Evidence that B. 
accepted it as ſo much Money, unleſs 
paid tid. 

5. Nor ſhall a Bill ſo received, &c. 
go in Diſcharge of a precedent Debt, 


except made part of the Contract ibid. 


6. As where 4. ſells Goods to B. 
and agrees to take a Bill on C. in Satiſ- 
faction, there 4. is diſcharged tho? it 
be never paid ibid, vide 442 

7. A general Indebit' aſſump” will 


not lie on a Bill of Exchange for want 


of a Conſideration (as Value Recei- 
ved, &c.) | 12 

8. But a ſpecial Indebitꝰ aſſump? muff 
be againſt the Drawer, or a ſpecial 


Action ot the Caſe on the Cuſtom of 


Merchants ibid. 
9. And drawing of'a Bill makes a 
Merchant to ſupport the Cuſtom in 
that Caſe ibid. and 445 
10. A Bill payable to 4. or Bearer, 
s not aſſignable to charge the Draw- 
er, contra if to A. or Order 125 
11. But ſuch Indorſement charges 
the Indorſor, for the Indorſement is 
1n Nature of a new Bil] ibid. 
12. Trover for a Bill payable to 
A. or Bearer, will lie againit the Find- 


er, Cc. but not againſt his Aſſiguee 
| {265.130 


- 


| Indorſement, &. 


+. The Words, or to his Order, in 
a Bill gives Authority to aſſign it by 
I 

14. And the aſſigning of a Bi 
Note, Cc. not payable to Order char- 
ges the Indorſor, but not the 8 

ibid. 

15. A Blank Indorſement on a Bill! 
does not transfer the Property without 
ſome further A& 126, 130 

16. But ſuch Indorſement may be 7 
filled up by the Indorſee fo as to 
charge the Indorſor 128,7 Ca 

17. And fo, tho' the Bill be pur ' 
chaſed at Diſcount, &c. And fo maß 
an Acquittance, &. ibid. l TY 

18. Indorſee of part of a Sum in a 
Bill, can't bring an Action ſans ſſe s. 
ing the other part ſatisfied 65 i 

19. A. indorſes two Notes in Sa- 
tisfaction of a Debt, but before RR. 
ceipt the Drawer broke. Quere if tlie 
Indorſor could be charged (vide ſa- 
pra, 3.) * 

20. An Indorſor by Cuſtom is on- 
ly liable in Default of the firſt Draw- 
er — 130, 122 


ges himſelf in the ſame Manner as if [a f K Wo 
he were the Drawer 313 22 t 
22. See what is neceſſary to be pro- 9+ / 
ved to charge the Indorſor, in an A- / ,— . 
ction by the Indorſee 128 1 2-3 


Mam 


— a 


23. Action lay not on a promiſory: / 5 
Note before the Statute, and it cant 
be laid within the Cuſtom of Mer 
chants, vide bis 129 2 51 (f 

24. On a Promiſe (after Day of Pay-? 


ment) to pay ſecundum Tenor Billa, „„ 

Action lies 127, 129 /" % = 
25. So Acceptance after Day of Pay- , > */: 

ment is good, and amounts to a Pro- 

mile to pay generally 129 + = »» # 
26. Acceptance by one, where the 

Bill is drawn on two, binds both, it -- 

it concerns their Joint Trade 125 


19 


* 


er is good ſazs laying an expreſs Pro- 
| mie, 


oo 
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27. A Declaration againſt the Draw- - + /* 2 4 
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21. Yet ſaid, The Indorſor char- _ yy. 
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miſe, for by the Drawing 'tis implied 

28. In Declaration on a firlt Bill, 
want of averring the ſecond and third 
not paid 1s aided after Verdict / vc 29 

29. In Declaration on a Foreign 
Bill drawn at two Uſances, the Time 
of which it conſiſts muſt be averr'd 131 

30. In Declaration on Inland Bills 
We againſt the Drawer, a Proteſt need not 
be ſet forth, nor neceſſary at Common 


9. On Iſſue whether a Parſon be 


128; Deprived the Court writes to the Bi- 


{hop ibid. 
10. But on Iſſue whether a Biſhop 
be Deprived it writes to the Archbi- 
hop ibid, 
11, Antiently Biſhopricks were do- 
native by the King and conferr'd by 
Inveſtiture | 126 
12. Tranſlation of Biſhops antient- 
ly was by Poſtulation to the Pope 177 


— 7. Law ibid. 
= 

VS 

Is < {%; 
/ 2f- 


Note on the. Cuſtom of Merchants, 
held ill + 24, 12 

33. And Goldſmiths Notes are on- 
ly a conditional Payment without an 
expreſs Conſent 442 


Bonds, vide Obligations, 
Biſhops, Archhiſhops, &C." 


jitical Juriſdiction over Biſhops by the 
Common Law | I 
5 2. Which was uſurped by the Pope, 
but reſtored by the Statutes of Henry 
the 8th _ 
3. A Biſhop may be puniſhed in 
the Archbiſhop's Court for any Offence 
againſt the Duty of his Office 134 
4. A Biſhop cited before the Arch- 
biſhop in Perſon for Symony, &c. ibid. 
5. Archbiſhopor Biſhop may Judge 
in Perſon or by their Vicar General 26. 
6. Their Courts may puniſha Tem- 
poral Offence if committed in an Ec. 
cleſiaſtical Matter, or Face of the _ rt 
ibid. 
5 17. All Biſhops are Co- ordinate or 
PPares Jure Divino, but not Jare huma- 
4 77. 
8. He that can Vi 


— 


| 13 
ſit can alfa De- 


31. See the Form of a Bill of Ex- 
, change between two Perſons only 130 | f 
ö 32. An Aſſumpſit on a promiſſory pleat a Biſhop, Election, Confirma- 


ab | 
1. The Archbiſhop has a Metropo- 


ibid. 


13. See the manner of Creating and 
Tranſlating a Biſhop at this Day 136 
14. Four things requiſite to com- 


tion, Conſecration and Inſtallation 137 
15. Note his former Preferments 
are void by his Conſecration and Con- 
firmation, not by his Election 136 
16. A Biſhop's Leaſe, if it exceed 
the Statute, is void 2 toto as to the 
Succeſſor 189 
17. See the Biſhop's Power to com- 
pel a Sequeſtration 320, 321 


See alſo Admiuiſtrator and Preſenta- 
tions. | 


Breach in, Covenant, Debt, 


Caſe, &c. 


1. A. and B. Dimiſerunt imports a 
joint Covenant as to the Intereſt gran- 
ted | 1137 

2. But it may be ſeveral with re- 
ſpect to ſubſequent Acts 138 

3. In Covenant where a Plaintiff al- 
ſigns ſeveral Breaches the Defendant 
may traverſe them ſeverally ibid. 

4. In Covenant, Breach that 3 /. tor 
a Year at Lady-Day laſt was arrear, &c. 
held well on general Demurrer 129 

5. Covenant not to buy or fell with- 
in two Years, Breach that diverſis Die- 
bus & Vicibus between ſuch a Day and 


5!{ſuch a Day he fold to H. and ſeveral 


others, held well after Verdict #614. 
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6. The Heir aſſigus a Breach that 
| | the 


A 


Fg 
/ 


his Aſſigns, Breach that he did not 


"convey to H. (only) is good 


Breach, That he did not deliver up- 
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the Premiſſes were out of Repair zl; 
Die, & per 10 Annos ante, Which inclu- 
ded his Anceſtor's Time, yet held well 
141 

7. Agreement to convey to H. or 


139 
8. See the Diverſity between Co- 
venant to do an Act, to one or Aſſigns, 
and % one or Aſhgos - ibid. 
9. In Debt on Bond (except to per- 
form an Award) where a Defendant 
pleads Matter of Excuſe that admits 
a Nonper formance, the Plaintiff need 
not aſſign a Preach in his Replication 
t 1 4 * 2 . 138 
10. And ſee and note the difference 
of Bonds to perform Awards from all 
others, and the Reaſon thereof ibid. 
11. Alſo in Debt on Bond o per- 
form Covenants the Replication muſt 
ſhew a certain Breach : But in Action 


of Covenant tis enough to aſſign a 


eneral Breach + 7-7 ——' 140 
12. Aſſumpſit to deliver Corn on 
or before the 5th of January into a 


Barge, to be brought by the Plaintiff. 


on the 5th of January is good ibid. 
13. In a Leaſe, if ſpecial Days of 
Payment are limited by the Redden- 
aum, the Rent moſt be computed by 
that, and not the Habendum 141 


See alſo Condition, Covenant, 4, 5. 
Bridges, vide Higb Ways. 
Buildings, vide Houſes. 


1 © * 7 EG, 2 x: Sf 
1. A Franchiſe granted, or Corpo- 
ration erected, may be regulated by 
By-Laws, tho' no ſuch Power expreſs'd 
in their Charter 142 
2. Members are compellable to un- 


By-Laws. 
PF i £F 


Law, even in Caſes where they may 


be indicted $ ibid, 
3. He that is repreſented muſt take 


notice of the Acts of the Body repre- 


ſentative zbid. 
4. A By-Law, That all Strangers 
ſhall imploy City-Porters, is il 143 
5. But a By-Law, That none but 
Freemen {hall be City-Porters ſeems 
good. Q. ibid. 


by the Livery-Men and bound by their 
Atts and By-Laws 142 
7. Note Wager of Law does not 
lic in Debt for Breach of a By-Law 
682, 683, 684 


See alſo Corporations and London. 


C. 


Canon-Law, vide Laws. 


A. {> Re. . 
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Carrier. 


1. E is liable in reſpect of his 
Reward, and not of the Hun- 
dred being anſwerable over to him 


=” 
2. For the Hundred is made liable 
by Statute, but he was ſo.at Com- 
mon Law ibid. 
3. And the being Robb'd does not 
excuſe him, becauſe it may be by ſuch 
Combination and Conſent as cannot 
be prov'd ibid. 
4. 4. undertaking to carry Goods 
of all Ferfons indiffcrently for Hire, is 
a common Carcier, Cc. 249, 250 
5. In what Cafes Trover will lie a- 
gain him or not, vide 655 
6. And where the Maſter ofa _— 
Coach is liable for Goods loft by the 


; 
282 


dergo Offices, Cc. impoſed by a By- | 
o 5 "29 ff, e Mos 
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Driver vide 
8 Certiorari, 


6. For the Freemen are repreſented ” ——7 © + 


Capias Utlagatum, vide Outlawry. 
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Certiorari, Recordari. 


1. Where the Certiorari is to re- 
move Orders, the Fiat only is ſign'd 
by the Judge 150 

2. But where it is to remove In- 
dictments both the Mrit and the Fiat 
mult be ſign'd by him 1 

3. A Certiorari generally lies to al] 
inferior Juriſdictions, as the Court of 
-- \2( Eh and all Franchiſes, Cc. 148, 149 
E -. 4. So it lies to the Juſtices of Peace 
in Wales, and Counties Palatine, and 
Commiſſioners of Sewers, Cc. 145, 
. £ Pp Tr r V. 75 140 

5. But not granted to the Old Baih), 
2 4 any Juſtices of Goal Delivery 
e FIR, zan 159 

6. A Certiorari is like a Recordari, 
4 which removes all things pending at 

\ : any time between the Teſte and Retorn 


* 


2 7 HT a 


- 
", 


\ den 
= 


5 
. 


£ 14 
7. And it is a Saperſeaeas to the Pro- 


e , cecdings i»fra, for the ſame Reaſon 
2 that a Habeas Corpus is 0148 
Si. But for removing Indictments, 


. it is not to be allowed without 
„ 


„Bail, vide the late Act 1 rtf 149 
, Nor is it to be ſerved after the 
„ Jury are ſworn 144 
7 10. Nor is it a Superſedeas to an Ex- 
. c̃rution begun before the Certiorari iſ- 
_ __ Jed 147 
„1. It ought to be to remove both 
the Indictment and Conviction, where 


the Defendant is convicted 150 
12. But *tis not proper after Con- 
viction, unleſs where Error lies not, 
or a Eine is to be ſet in B. R. 149 
13. It lies on a Judgment given by 

the Cenſors of the College of Phyſi- 
clans for Male Practice, becauſe Er- 
ror does not lie | I44 


H 1-1-4 "gs 14. But a Certiorari to remove a 


% Conviction of Recuſancy was denied 
* ee . 1 
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15. Exceptions are uſually taken to 
Orders of Sewers removed by Certio- 
rari beſore they are filed iid, 

16. Note, The whole Body of Com- 
miſſioners of Sewers were laid by the 
Heels for refuſſing to obey a Certiorari 

| | ibid. 

17. Where it iſſued to remove a 
Coviction of Deer-ſtealing, the Return 
was quaſſd, being imperfect 146 

18. On Removal of a Conviction 
for not pay ing the Duty on Sider, the 
Return in Exgliſb was allow'd 149 

19. After Certiorari to remove Ja- 
quiſition of forcible Deteiner the Juſti- 
ces can't award Reſtitution 151 

20. A Certiorari to remove an In- 
dictment againſt A. will not remove 
one againſt 4. and B. 146 

21. So if to remove all Orders a- 
gainſt 4. and B. omitting (or either of 
them) it will not remove an Order a- 
gainſt 4. only 0 | 

22. Soif to remove an Order touch- 
ing Foreign Salt, where the Order is 
touching Salt, omitting Foreign, *tis 
not removed | I45 

23. Alſo the Name of the Pariſh 
in the Writ and that in the Order re- 
moved muſt appear to be the ſame 
452 

24. For there ought to be no Va- 
rience between the Writ and the Or- 
der remov'd 145, 146, 151 

25. Alfo the. Order it ſelf muſt be 
return'd in hæc verba, and not with 
cujus quidem Tenor ſequitur, &c. 147, 

493 

26. And the Return muſt be * 4 
by the Juſtices (to whom the Writ is 
directed) and not by the Clerk of the 
Peace i 479 

27. Note, Orders of Juſtices are not 
to be remov'd before the time of Ap- 
peal expired 5 „ g 147 
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See alſo Error, Habeas Corpus, and 
Seſſions, % 11 N ep? - 
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Challenge. 


; | E-F 2 £ 
1. On a Challenge to a faror for Fa- 
vour, two of the Jury were {worn as 
Tryers. See their Oath 152 
2. Where two Perſons are Sheriffs 
and one is challenged, the Venire ſhall 
be directed to the other ibid. 
3. So where two Coroners are, if 
one be challenged the other muſt 2 
ibid. 

4. A Juror may be challenged in 
Criminal Caſes if one of thoſe that 
found the Bill of Indictment 153, 
34 

5 So if the Priſoner can prove by 
others that he ſaid he was Guilty or 
would be hang'd, &c. 153 
6. So a Juror may on a Voire dire 
be ask'd whether he hath any Intereſt 
in the Cauſe, Cc. ibid. 
. And in a Civil Cauſe, whether 
he has given his Opinion beforehand 
upon the Right, &c. ibid. 
8. But he can't be examin'd to any 
Matter Criminal or Infamous to him- 
ſelf in order to a Challenge ibid. 


- 


h7 325 (264 


9. Tis a good Challenge to a Juror, |. 


that he hath been a Juror before in the 
fame Cauſe 648 


Chancery. 


1. In Equity, Land agreed to be 
ſold ſhall go as Money ; and Money 
agreed to be laid out in Land, as Land 

| 164 
2. Lands ſettled in Truſt to — 
Debts is diſcharged as ſoon as the 
Money is rais'd, tho? miſapply'd by 
the Truſtees 153 
| F Where Lands are deviſed to pay 
Debts, even Debts barr'd by Statute 
of Limitations ſhall be paid there- 
with I 


guiſh'd the Duty, tho? it rakes away 
the Remedy at Law ibid. 

5. A Truſtee buying in Debts for 
leſs than is due, ſhall not be allowed 


for the whole, aliter of one purchaſing 


in his own Right ibia. 
6. A Term created for a ſpecial 


Purpoſe after that is determin'd is at- 


tendant on the Inheritance ibid. 

7. Remainder of a Term limited to 
Daughters after a Limitation in Tail, 
if the Eſtate Tail was contingent and 
never took Effect, the Daughters ſhall 
take, otherwiſe not 156, 157 

8. A Term limited in Remainder 
after the Father's Death in Truſt for 
raiſing Daughters Portions at Age or 
Marriage : when either happens, the 
Portions are to be raiſed in the Father's 


Life-time I 

9. So where limited to take Ef 
in caſe the Father dies without Iſſue 
Male by his then Wife, and ſhe dies 
without ſuch Iſſue in his Life time, the 
Portions are to be then raiſed ibid. 

10. But in no Caſe ſhall the Porti- 
ons be raiſed before the Contingency 
on which 'tis founded 160 
11. A Bond given to refund part of 
the Portion without the Father's (Huſ- 
band's) Privity is void 156 


Meſne Profits ſet aſide within two 
Days after 158 
13. Lands were deviſed to J. S. 
paying the Heir 20000 J. within twen- 
ty Lears by 1000 J. per Annum. The 
Heir entred for Nonpayment as a For- 
feiture, and the Deviſee relieved 156 
14. For where- ever Equity can give 
Satisfaction for Breach of a Condition 
they can relieve againſt a * 
ibid. 

15. And that for every 1000 l. not 
paid, the Heir or Legatee ſhall have 


54 ; 
4. For they remain Debts in Equi- | Intereſt from the Time "twas paya- 
ty, and the Statute has not extin-| ble ibid. 
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24 

of 1 
1 


H 16. And 


12. So a Covenant before Marriage 
to releaſe the Wife's Guardian of al! 


* 22 
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20865 And no Deduction for any 


Taxes, becauſe it is not to iſſue or a- 
riſe out of the Lands, but 1000 /. per 
Annum is given as a Sum in groſs 


17. A Legacy is generally to be ta- 
ken as a free Gift, and not as Pay- 
ment of a Debt 155, 508 

18. A Legacy to a Creditor greater 
or leſs than his Debt how to be ate 

| ibid. 

19. Payment of Intereſt to a Seri- 
vener on a Mortgage is good, if he 
has the Bond or Mortgage Deed 157 

20. And fo is Payment of the Prin- 
cipal on a Bond if he deliver up the 
Bond | ibid. 

21. But 'tis otherwiſe of a Mort- 

age, for there he has Authority on- 
y to receive the Intereſt ibid. 
22. And if the Mortgagee agree *tis 


good during his Life, tho' the Scrive-| 


ner has neither the Bond nor Need ib. 

23. And fo 'tis after his Death if 

the Executor agrees either expreſly or 

by Implication ibid. 

24. A Mortgage does not revoke 

a Will zz toto, but ſevers the Jointe- 
nancy of the Truſt of a Term 158 
235. That a Jointenancy is an odi- 
ous thing in Equity ibid. 

— 26, Merchants Goods in the Hands 
of a Factor not liable to Debts of a 
ſuperior Nature 160 
. + 27. Otherwiſe of Money in the 
Factor's Hands 161 
28. Executor muſt pay Debts of a 
higher Nature after a Decree quod 
Computet, not after Final 507 
29. Injunction againſt pulling down 
a Caſtle granted againſt Tenant for 
Life diſpuniſhable for Waſte 161 
30. Bill there to forecloſe a Mort- 

ge admitted, tho? the Lands lay out 

of the JuriſdiQion of the Court 404 
31. Nox Performance of a Condition 
precedent to the taking of an Eſtate 
not relievable there; aliter if forfeited 
RE.” 231, 232 
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ibid. 


32. Chancery git in perſonam tho” 
Lands be extra Jariſaitionm 40g 


See alſo Charitable Uſes, Deviſes, 
Mortgages, Trufts, &c. 


Chaplain. 


1. The King's Chaplain Extraordi- 
nary not capable of a Plurality within 
21 H. 8. c. 13, 14. ON 161 

2. A Diſpenſation is not neceſſary 
where the King preſents his Chaplain 
to a ſecond Benefice ibid. 

3- A Chaplain Extraordinary has no 
waiting Time, &c. but only his Name 
enter*d in the Book of Chaplains 162 

4. A Chaplain within 21 H. $8. muſt 
be retain'd under Seal, Sc. ibid. 

And ſee Parſon, Vicar and Curate. 


Charitable Uſes, &c. 


1. To a Bill for Charitable Uſes, 
all the Tertenants need not be made 
Parties 163 
2. Deviſe of Lands to Charitable 
Uſes not in Writing, or not having 
three Witneſſes is void ibid. 

3. And the Statute 43 El. which 
favour'd Appointments to Charities, is 
repealed pro tanto by the Statute of 
Frauds - ibid. 

4. Deviſe to ſuperſtitious Uſes is 
void, but neither the King nor the 
Heir ſhall have it ibid. 

5. But the King may apply it to a 
proper Uſe, z. e. as a Charitable De- 
viſe ibid, 

6, No Averment can be admitted 
of a ſuperſtitious Uſe by the Statute 
of Frauds | 162 

7. But Deviſes in Truſt for ſuper- 
ſtitious Uſes are diſcoverable by In- 
formations in the Exchequer ibid. 

8. The Statute of Frauds did not 
bind the King as to Appointment of 


7 
— 


ſuperſtitious Uſes, Cc. 162, 163 
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Churches, Chapels, Church - War- 
„ e ener. 


1. One that only occupies Lands in 
a Pariſh is taxable in wann 
he 1:6 15S 164 
2. Inhabitants of a Chapelry are 


liable to Repairs of the Mother- 
Church, unleſs exempt by Cuſtom 


| 164, 105 

3. Aliter where it is a late Erection 
in Eaſe and Favour of thoſe: of the 
Chapelry 16 
4- By the Common Law the Pa- 
riſhioners are to repair the Church, 
but by Canon Law the Parſon - 164 
5. The Pariſhioners are bound to 
repair the Church, but the Chancel 
is to be by che Parſon ibid. 
6. But in Landon the Pariſhioners 
repair both Church and Chancel, tho? 
the Freehold is in the Parſon 16 
7. Church Rates are to be aſſeſs'd 
by the Pariſhioners, and not by the 


| Church-Wardens ibid. 


8. Union of Churches was at Com- 
mon Law, i. e. by Concurrence of the 
Parſon, Patron and Ordinary ibid. 

9. But Union of Pariſhes is by Sta- 
tute, vide Stat” 22 Car. 2. c. 11. &c. 

| ibid. 

10. By Union of Churches the an- 
tient Church or Rectory, and the In- 
cumbency ſeems to be extint ibid. 

11. Entire Neglect of going to 
Church is puniſhable in the Spiritual 
Court 166 

12. But queære if one is ſuable there 
for not going to his own Pariſh a 

ibid. 

13. Return to a Mandamus for 
{wearing in a Church-Warden being 
inſufficient, a peremptory Mandamus 


was granted ibid. 


14. Pariſhioners cannot preſcribe to 


diſpoſe of Pews excluſive of the Or- 


dinary | 167 


4 I 
g U a 
g 
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ſenters, 


1. On Information for refuſing to 
take on him the Office of Sheriff, ad- 
judg'd, Diſſenters are not exempted 
by the Toleration from doing what 
is neceſſary to qualify themſelves for 
Publick Offices 167 

2. Ergo not exempted from taking 
che Oaths and Sacrament according 
to 13 Car. 2. GW. ibid. 

3. For the King has an Intereſt in 
the Perſons of his Subjects, and a 


5 Right to demand their Service 168 


4. And none can be exempted from 
the Office of Sheriff unleſs by Statute 
or by Charter 77 

5- The Toleration Act is a private 
Statute, and not taken Notice of by 
the Court unleſs pleaded ibid. & 674 

6. A Licenſe to a Diſſenting Mini- 
ſter inroll'd in one County does not 


5 [extend to another 572, 673 


Clerks of Afſize, the Peace, &c. 
vide Offices. 


Callation and Laps, vide Advow- 
ſon, Biſhops, Preſentation, &c. 


and Habeas Corpus. 
Common. 


Common appendant in the Pariſh 


where the Farm lies 169 
2. One may preſcribe for Common 
appendant to his Cottage ibid. 


3. How a Copyholder ſhall make 
Title to Common within or without 


the Manor 170 
4. Where it is out of the Manor, 


tho? he infranchiſe his Copyhold the 
, 0 Com- 
| 73 


5. 


Church of England, Religion, Diſ: 
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Cammiſſon, vide Authority. 
Commitment, vide Attachment, 


1. A Farmer is to be taxed for 
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Common Recovery, vide Recovery. 
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171 
5. But where within the Manor it 


+ Fa, belongs to his Eſtate, and Infranchiſe- 
ment 


FT, 


extinguiſhes the Common (Q) 
ia ra e N. 171, 366 


ammon Informer, vide Indid- 
ments, &C. 
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Computation, vide Age, Day and 
JTerm- Time. 
4 3- Condlition. 
1, A Condition made impoſſible by 
the Act of God can't be broken 1 


0 
2. See the Nature and Effect of a 
Condition precedent 


a, — 


— „ 


i "_ 5 


2 - 14 


and 


| | 113,171 
5. A Releaſe of all Demands will 
not releaſe a Promiſe unbroken, or a 
future Act f 171 

6. A Condition is to be conſtrued 
as an Agreement according to the In- 
tent of the Parties 113,171, 172 

7. Where a Condition is under- 
written or indorſed, if it be.void the 
Obligation remains. ſingle I72 

8. But where it is incorporated, and 
made one with the Lien it ſelf, if it 
be impoſſible the whole is void ibia. 

9. Condition to exhibit an Invento- 
ry into the Spiritual Court before ſuch 
a Day, the Defendant in excuſe muſt 
not only plead that no Court was held, 
but alſo that he was there ready ibid. 

10. Where a Condition is prece- 
dent to the taking of an Eſtate, Non. 
performance differs from a Forfeiture 


7 # : 
. A . 


— — 


| J 5 


1. A Verdict for the Plaintiff ſet a- 
ſide, and judgment entred by Con- 
feſſion on the Matter of the Plea 173 
2. After a frivolous Plea Judgment 
may be entred as by Confeſſion, aliter 
if only miſpleaded ibid 


Confirmation. 


A new Charter may be uſed as a 
new Grant, oras a Confirmation 168 


Conqueſt, vide Law. 


onſent, 


A O*7\ 


1 
* 4 


Ka 


Conſideration, vide Aſſumpſtt; 3 
and p. 4222. 


Conſpiracy. 


1. A Conſpiracy, tho? nothing done 
in purſuance of it, is an Offence, and / 
that whether it be to charge one with 
an Offence Temporal or Spiritual 

I 

2. And the bare meeting and — 
ſulting to charge tally an innocent 
Perſon is indictable ibid. 

3. And in the Indictment it need 
not be averr'd that the Party is Inno- 
cent, for to charge falſly is tant amount 

ibid. 

4. The Venue therein muſt be where 
the Conſpiracy was, and not where 
put in Execution | ibid. 

5. And Confederacies, ec. are one 
of the Articles to be inquir'd in the 
Commiſſion of Oyer and Terminer 


vide emen. 


AE 


thereof in Equity 231, 232 
See alſo Obie iow. Ct 
1 9 3 a 1 5 


ibid. 
Conſtable and Marſhal, vide 
Marſhal. 
Conſtables 
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CLuonſtables. 


AI no < 
„ , 147. 


1. The High Conſtahle was an Of- 
ficer at Common Law before the Stat. 
of Winton, as\ well as the Petty Con- 
ſtable 3G{. 175, 681 

2. And are Officers to the Juſtices 
of Peace as the Sheriff is to the Court 
of B. R. (Q.) ibid. 

3. Both High and Petty Conſtables 
are removable, and the Juſtices in Seſ- 
ſions are the beſt Judges of that Mat- 
ter 150 

4. A Conſtable choſen at the Leet 
is bound to ſerve under a Penalty 

175 

5. But ſuch Penalty can't be di- 
ſtrain'd for fazs expreſs Cuſtom ibid. 

6. Regularly he is to be choſen in 
the Leet or Turn, but may be in a Cor- 
poration by Cuſtom) © ' 502 

7. Seſſions of the Peace may ap- 
point a Conſtabei © bed, 

8. The Conſtable of A. takes an 
Oath (on Sale of a Diſtreſs) in B. and 
held well | 247 

9. It a Warrant be directed to a 
. Conſtable by his Name, he may exe- 
cute it out of his Precin& 176 

10. He is indictable for neglecting 
his Duty required either by Common 
Law or Statute 3 ?j. 380 


Cofiruflim of Words, &c. vide 
Expoſition. 


Conſultation, vide Prohibition. 


1 Contempt, vide Attachment, 
5 Page 429. 


| 


LE 


1. A wrong Concluſion or Prayer 
of Judgment in a Replication makes a 
Diſcontinuance 17 

2. If a Plea to the whole anſwers 
but to part, the whole Plea is naught, 
and the Plaintiff may demur ibia. 

3. But if a Plea to part anſwers on- 
ly to part, tis a Diſcontinuance, and 
the Plaintiff muſt take Judgment for 
the reſt 7 

4. And where the Plea is only to 
part, if the Plaintiff don't take Judg- 
ment for the reſt it makes a Diſconti- 
nuance 180 

5. See where Iſſue is joined to part, 
and Demurrer to the reſidue, after di- 
vers Continuances a Diſcontinuance re- 
corded ibid. 

6. The Plaintiff can't diſcontinue 
after a Rule for Judgment for the 
Defendant 179 

7. Yet a Diſcontinuance may be by 
leave of the Court after a Special Ver- 
dict, not after a General 178 

8. Statute 32 H. 8. c. 30. extends 
to all Diſcontinuances, as well of Court 
as Proceſs, both in inferior and ſupe- 
rior Courts 177 

9. Continuances are not entred in 
B. R. till the Plea Roll is made up 
(vide 420) 

10. Outlawry 
tween Action brought and Plea pleaded, 
need not be pleaded puis darrein Conti- 
nuance 1 

11. The Plea puis darrein Continu- 
ance is a Waiver of the Plea in Bar 

| ibid. 

12. A Venire returnable 23 October, 
and the Diſtringas teſted the 24th is a 
Diſcontinuance AR, 

13 If a Defendant makes a Diſcon- 
tinuance by his Demurrer, the Plain- 


Contrads, vide 1 e Bar- 
gain and Sale, Breach, &c. 


1 
77 I. 


92 


tiff may either take Judgment or join 
1 in 


Continuance and Diſcontinuance-. 
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En 88. 
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Common remains 171 

I. But where within the Manor it 

belongs to his Eſtate, and Infranchiſe- 
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ment extinguiſhes the Common ( 

CCC 171, 366 
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Common Informer, vide Indicl- 
3 ments, &. 
Common Recovery, vide Recovery. 
Cond, "Le niler 35 
Computation, vide Ale, Day and 
erm- Time. 


4% Condition, 1. <2 


1. A Condition made impoſſible by 

the Act of God can't be broken 170 
2. See the Nature and Effect of a 
Condition precedent 171, 231 
7 3. An Agreement that 4 ſhall do, 

ob and for the doing B ſhall pay, the 
Itter is a Condition precedent ibid. 
„ /;vj{ 4. But where a Time is fixed for 


3 


by - 
7 
1. 


, - TA. T4] © + 


the Payment it will vary the Conſtru- 
„ Qion, vide | 113,171 
„5. A Releaſe of all Demands will 


1 
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* C- 
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not releaſe a Promiſe unbroken, or a 
future Act 171 

6. A Condition is to be conſtrued 
as an Agreement according to the In- 
tent of the Parties 113, 171, 172 

7. Where a Condition is under- 
written or indorſed, if it be. void the 
Obligation remains ſingle 172 

8. But where it is incorporated, and 
made one with the Lien it ſelf, if it 
be impoſſible the whole is void ibid. 

9. Condition to exhibit an Invento- 
ry into the Spiritual Court before ſuch 
a Day, the Defendant in excuſe muſt 
not only plead that no Court was held, 
but alſo that he was there ready ibid. 

10. Where a Condition is prece- 
dent to the taking of an Eſtate, Non. 
performance differs from a Forfeiture 
thereof in * 231, 232 

See allo Obligation. 
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1. A Verdict for the Plaintiff ſet a- 
ſide, and Judgment entred by Con- 
feſſion on the Matter of the Plea 173 
2. After a frivolous Plea Judgment 
may be entred as by Confeſſion, aliter 
if only miſpleaded ibid 


Confirmation. | 


A new Charter may be uſed as a 


{new Grant, or as a Confirmation 168 


Conqueſt, vide Lav. 
Conſent, vide Agreement. 
RON 14 LF 47 4 ö . 


Conſideration, vide Aſumpſa, 3 
and p. 422. 


Conſpiracy. 


1. A Conſpiracy, tho? nothing done 
in purſuance of it, is an Offence, and / 
that whether it be to charge one with 
an Offence Temporal or Spiritual 

I 

2. And the bare meeting and — 
ſulting to charge talſly an innocent 
Perſon is indictable * 

3. And in the Indictment it need 
not be averr'd that the Party is Inno- 
cent, for to charge falſly is tantamount 

ibid. 

4. The Venue therein muſt be where 
the Conſpiracy was, and not where 
put in Execution ibid. 
5. And Confederacies, cc. are one 
of the Articles to be inquir'd in the 
Commiſſion of Oyer and Terminer 


ibid. 

Conſtable and Marſhal, vide 
Marſhal. 

Conſtables. 
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1. The High Conſtable was an Of- 
ficer at Common Law before the Stat. 
of Winton, as\ well as the Petty Con- 
{table 173, 581 
2. And are Officers to the Juſtices 
of Peace as the Sheriff is to the Court 
of B. R. (Q.) ibid. 

3. Both High and Petty Conſtables 
are removable, and the Juſtices in Seſ 
fions are the beſt Judges of that Mat- 
ter T50 

4. A Conſtable choſen at the Leet 
is bound to ſerve under a Penalty 

| 175 

5. But ſuch Penalty can't be di- 
ſtrain'd for ius expreſs Cuſtom ibid. 

6. Regularly he is to be choſen in 
the Leet or Turn, but may be in a Cor- 
poration by Cuſtom) © ' 502 

7. Seſſions of the Peace may ap- 
point a Conſtable / ibid. 

8. The Conſtable of A. takes an 
Oath (on Sale of a Diſtreſs) in B. and 
held well 247 

9. It a Warrant be directed to a 
Conſtable by his Name, he may exe- 
cute it out of his Precinct 176 

10. He is indictable for neglecting 
his Duty required cither by Common 
Law or Statute 19% 380 


Comfiruflim of Words, &c. vide 
Expoſition. 
Conſultation, vide Prohibition, 


., Contempt, vide Attachment, 
Page 429. 


Contrads, vide W 8 Bar- 


gain and Sale, Breach, &c. 
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1. A wrong Concluſion or Prayer 
of Judgment in a Replication makes a 
Diſcontinuance 177 

2. If a Plea to the whole anſwers 
but to part, the whole Plea is naught, 
and the Plaintiff may demur ibid. 

3. But if a Plea to part anſwers on- 
ly to part, tis a Diſcontinuance, and 
the Plaintiff muſt take Judgment for 
the reſt 77 

4. And where the Plea is only to 
part, if the Plaintiff don't take Judg- 
ment for the reſt it makes a Diſconti- 
nuance 180 

5. See where Iſſue is joined to part, 
and Demurrer to the reſidue, after di- 
vers Continuances a Diſcontinuance re- 
corded ibid. 

6. The Plaintiff can't diſcontinue 


Defendant 179 
7. Yet a Diſcontinuance may be by 
leave of the Court after a Special Ver- 
dict, not after a General 178 
8. Statute 32 H. 8. c. 30. extends 
to all Diſcontinuances, as well of Court 


rior Courts 177 
9. Continuances are not entred in 

B. R. till the Plea Roll is made up 

(vide 420) 

10. Outlawry 
tween Action brought andPlea pleaded, 
need not be pleaded puis darrein Conti- 
nuance =. $70 

11. The Plea puis darrein Continu- 
ance is a Waiver of the Plea in Bar 

ibid. 

12, A Venire returnable 23 Ocfober, 
and the Diſtringas teſted the 24th is a 
Diſcontinuance . 

13 If a Defendant makes a Diſcon- 
tinuance by his Demurrer, the Plain- 


tiff may either take Judgment or join 
1 in 


after a Rule for Judgment for the 


Continuance and Diſcontinuance. 5 5 
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as Proceſs, both in inferior and ſupe- 
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in Demurrer | 
, 134. A Demurrer in Bar to a Plea in 
279 Abatement makes a Diſcontinuance 
ET. ESO NT. (Sas, ovt 
Ee 15. So does a Demurrer to a De- 
| murrer (Q) | _: $19 
„„ 16. Several Bars may be pleaded to 
= / © ſeveral parcels of a Debt on Bond 180 
17. Of Diſcontinuances in Replevin, 
vide 3, 93394 
What may be laid with a continu- 
ando, vide Nuſance and Treſpaſs 
See alſo Amendment, Departure, Jeo- 
fails, Pleas, ec. 


Convidlions. 


1. A Summons is neceſſary in all 


4. „ J of 9 
„„  Tummary Convictions | 181 
V. 781. 2. Where the Time therein is im- 


poſſible it is no SSummons - | zbid 
2. In Convictions on 43 El. for cut- 
ting Trees in the Night, their Nature 
„and Number muſt be ſhewn 
2,5 4. A Plea of Title to ſuch Convi- 
dition ſhall not be receiv'd, per 3 contra 
u Holt, and St. John's Caſe, 5 Co. deny d 
N 5% r 182 
| 5. On Conviction of Deer-ſtealing 
each Offender forfeits 30 J. the Statute 
being reſpedtively forfeit ibid. 
3 „6. In Convictions before Juſtices, 
What appears upon Evidence will not 
ſupply a Defect in the Charge 355, 
| 681 


7. Tis the Conviction of a Crime, 
and not the Puniſhment, that makes 
the Infamy 689, 690 

8. On Conviction of Forcible De- 
teiner thi Defendant refus'd to be bail'd 

106 
See alſo Indictments. 


Comxance of Pleas. 


1. See the Manner of demanding 
Conuzance of Pleas, and the Method 
of Entry thereof 148, 183 
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ibid. 


111 


2. An immemorial Uſage ought to 
be ſhewn, and then an Allowance in 
B. R. or Eyre 184 

3. And the Record of ſuch Allow- 
ance muſt be produced ibid. 

4. In Ejectment for Lands in the 


Suggeſtion of Conuzance was entred 
on the Roll without any zient dedire 


held well 18 
ſes, &c. 


Coparceners, vide Jointenants. 
Copy bolds and Copybolder. 


1. A Writ of Right lies not of Co- 
pyhold Lands „(186 


185 


render, and the Surrenderee's Title 
begins from thence | ibid. 

5. Equity ought only to ſupply a 
Surrender againſt the Heir in Favour 
of a Son or a Daughter, &. 187 


7. Tenant for Years makes a Feof- 
ment 'tis a Forfeiture ; not ſo where he 
makes a Leaſe for a longer Term 187 


Nota 


Maner1o. 


Grant to A. habend' to him for the 
Lives of A. B. and C. is warranted 
by the Cuſtom 188 

10. If a Copyhold Tenant pur auter 


Iſle of Ely, after Non culp pleaded, a 


or Confeſſion of the other Party, yet 


4. An Admittance relates to a Sur-, 


See alſo Courts Inferior, Franchi. ' 


2. Steward of a Copyhold Manor 

may take Surrenders out ot the Manor 

184 

3. Surrenderee of a Copy hold is with 75 

in the Equity of the Statute 32 H. 8. 
C. 7. | 


6. Cauſes of Forfeiture of Copyhold 
Lands do not diſcend to the Heir 186 


8. Copyhold Lands are Parcel Ma 
nerii, Freehold Lands are held 47 - 2p 7 
186 

9. Cuſtom in a Manor to grant 
Lands by Copy to two or three for 
their Lives Habend' ſucceſſivè, c. a- 
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there is no Occupancy ibid. 
11. For Occupancy is only to ſuply 
a Freehold 18386 
12. Alſo Rent to A. pur auter die 
ceaſes by 4's Death 
13. The Act of a Copyholder can't 


alter his Eſtate in Prejudice of the Lord 


ibid. 
14. Copyholds are included within 
„ 


1 Coroner. 

1. Where there is but one Sheriff, 
and he challenged for Favour, the Ve- 
aire, Cc. muſt go to the Coroners 152 

2. But if two Sheriffs are, and but 
one only challenged, it muſt iſſue to 
the other Sheriff ibid. 

3. So if two Coroners are, and one 
is challenged, the other muſt act bia. 

4. If a Coroner's Inqueſt be quaſh'd 
he muſt make a new one, ſuper viſum 
Corporis | - x 

5. But if a Melins Inquirendum 
on a Male ſe geſſit of the Coroner, the 


Inquiry muſt be before the Sheriff, or 


Commiſſioners upon Affidavits; for 
none but the Coroner can inquire ſa- 
per viſum Corporis 

6. He may cauſe the Body to be 


dug up ſoon after the Burial, but not 
a long time after 


_ 4 
7. See, a Coroner's Inqueſt quaſt/a 


' becauſe the Wound not ſet torth, nor 


that the Party died of it ibia. 
See allo Indictments. 
Corporation. 


1. Elections, Cc. to be made ori- 
ginally by the Body at large, may by 
Uſage and By-Laws be referain'd to a 
ſelect Number 190. 
ction may be in one Body, and Ap- 
probation in another 436 

2. Ihe Surrender of a Charter of 
Incorporation is void without Inrol- 
ment | 191 


ibid. 


ibid. 


Alſo the Ele- 


. Where Members under a good 
old Charter join with Members un- 
der a new bad one, their AQs are 
void ibid. 

4. A Corporation muſt have a 


or implied in the Nature of the 
Thing 


Pais 


was bound to ſign a Return ibid. 


for publick Convenience ibid. 
8. See the Difference between a 
Corporation and a Fraternity 193 


of Incorporation, notwithſtanding an 
expreſs Power to ſue by another 434, 
; 3 
10. A Corporation aggregate may 
appoint a Bailiff to diſtrein, S with- 
out Deed © © © 1291, 467 


London and Mandamus. 


Cofts. 


1. Full Coſts are allow'd in Treſ- 
paſs where done clamando Titulam, or 
the Freehold be in Queſtion 19 
2. The King pays Coſts for Amend- 
ments, but not for going on to Trial 26. 


he ſhall pay it in both Caſes ibid. 
murrers to Pleas in Abatement to ei- 
ther Plaintiff or Defendant 194 
5. Information againſt three, and 
one only acquitted, he ſhall not have 
Coſts on 4, 5 W.M. c. 18. ibid. 
6. Coſts taxed upon a Certiorari, are 
to be only the Colts in B. K. 55 
7. Proſecutor can't move to aggra- 
vate the Fine after his accepting 1 
4 


8. See 


191 
5. They may do an Act upon with- 
out their Common Seal, but not in 

Ne 
6. At Common Law no Officer | 


7. They may make a Fraternity, ' 
and alſo By-Laws to bind Strangers, 


9. They may ſue by their Name 


3. But where there is a Proſecutor 


4. No Coſts are allow'd on De- 


Name either expreſs'd in the Grant, © 


See alſo By-Laws, Cuſtoms, Franchiſes, 
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. See an Expoſition of the Rule 
= parting off Trial upon Payment of 
-olts 


9. Note, Iiſues are never Eſtreated 
by ſpecial Rule, unleſs in extraordina» 
ry Caſes | 55 

10. See exemplary Iſſues ordered 
to be returned againſt the E. 1. Com- 
pany | 191 

See alſo Damages, and Fines and A- 

meerciaments. 


Cottages and Inmates. 


1. See the Deſcription of a Cottage, 
Curtilage, Meſſuag 169 


e, Oc. 


Manerii ſays a Cottage contains a Cur- 
tilage, &c. ibid. 
3. The Ordinance de Terris Menſu- 
randis is an Act of Parliament 195 
9 1 £ 7/7 MG 5 7 EIN 
AT. 


1. 4. lets a Houſe excepting two 
Rooms, and is diſturbed therein, Co- 
| venant lies not 
en. 7/ "1% - 8. Aitter if  exce 


bs pting a Paſſage 
. thereto, and he be d 


iſturbed in that 
ibid. 


3. Where a Bond or Covenant to 
indempnify is made before the firſt 


« 


Condition, tis forfeited by the Breach 

| * | | ; I 
Las 4. Aliter if given afterwards, or 4 
indempnify againſt a ſingle Bill ibid. 
. Aſſignee is not liable to a Breach 
+” incurr d before Aſſignment 199 
T4 / 6. Tho? Covenant may be brought 
on a Deed Poll, yet none can bring 

iit unleſs named in the Deed 1 
. 7. Coyenant to diſcharge from Tax- 
| es extends only to ſubſequent Taxes 


4 


; - s 


— 


83 where not 


2. And that the Stat? De Extenta G 


1961 


— — 


9. Diverſity where a Covenant is 
avoided by ſubſequent Statute, and 
| | ibid. 

10. Where a Conveyance of Land 
is void, ſo as no Eſtate paſſes, all de. 
pendant Covenants are void alſo 199 

11. Aliter of Independant Cove- 
nants ibid. 

12. That a Covenant to repair runs 
with the Land, and the Reaſon there- 
of, vide 317 

13. What Words will make a Co- 
venant joint or ſeveral 393 

14. See the Caſe of a Mortgagee's 
covenanting that the Mortgager ſhall 
quietly enjoy till Default of Payment, 


c. 245 


See alſo Affrenment and Brunch: 


1 


Palatine, vide Palatine 
Counties. KL 
» 101 8 5 Eb 
Courts, and Inferior Juriſdiclions, 
Page 650. 


N 
| Counties 


a #7 
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de 


1. Power to examine, hear and pu- 
niſh is a Judicial Power 200 
2. A Court that has Power to Fine 
or Impriſon is a Court of Record ibid. 
g. All Miſdemeanors of Judicial Of- 
ficers are Contempts of B. R. 201 

4. See the Proceedings and Proceſss 
of Inferior Courts, and of 2 f 
Jurors there 10. 

5. See an Attachment againſt a 
Judge of a Corporation Court for? 
granting a new Trial 201, 650 

6. Ina Preſentment in a Court Leet 
tis not neceſſary to ſhew how, nor q 
Jure the Court is held 200 

7. Where the Jriſdiction of a Court 
is limited in Things, and they hold 
Plea of other Matters, all is void 202 

8. Aliter where limitted to Perſons. 
For there if the Defendant does not 


= 
—_— 

— 

7 * 
{ 0 


* 


of the ſame Nature, not of different 
Natrures 1823598 
ſo {7 8. Grantee of a Rent Charge can't 
. bring Covenant againſt Aſſignee of 
_, <-xhe lame Land | ibid, 
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3 in 0. So where a Matter is averr'd to 
be within the Juriſdiction, if the De- 

—fendant does not plead to the Jurif- 
dtction he is eſtopp'd 202 
e executing Proceſs of 
Inferior Courts is juſtified tho? the 
Cauſe be out of the Juriſdiction, ex- 
cept*it appear to be ſo 5/>>7- 201 

11. A Judgment of a ſuperior Court 
is only voidable, but of an inferior 
Court if they exceed 'tis void 674 


See alſo Jariſdition, Marſhal, Uni- 
verſities. F : 


”-— 


: 
> /\ + Cuſtoms. 


1. A Cuſtom tho? apparently ſubſe- 
quent to another may be alſo laid 
Time out of mind; for Cuſtoms are 
not Coeval 20 
2. A Cuſtom that none ſhall Trade 
in a Town beſides Perſons free of the 
Gilda Mercatoria there, Q. If good in 
any Place except London 203 
3. See the Difference as to ſuch a 
cuſtom between London and other 
N 79 Cities 204 
25 4. Antiently the King's Grant to 
pM have Gildam Mercatoriam made the 
Ion a Corporation ibid. 
5. . This Action ought to have been 
brought by the Guild or n 
| ibid. 
56. See the difference between gene- 
ral Cuſtoms whereof the Law takes 
Notice, and ſpecial Cuſtoms which 
- = {muſt be pleaded, vide 184, 243 
7. For Cuſtoms of Copyhold Ma- 
nors, vide Copyhold, . 
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See alſo Bla? Corporation, Lon- 
don and Univerſities, 


Cuſtos Rotulorum, vide Off- 


ces, &c. 
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1. 
8 be taken ſtrictly 
2. By 2 W. M. . 1. c. 5. The Plain- 


tiff ſhall recover treble Coſts as well 


as treble Damages ibid. 
3. Where a Statute gives a Penal- 
ty to the Party grieved he ſhall have 
Coſts ; contra if to the Informer 206 
4. In Caſe for Slander with ſpecial 


Damage, the Plaintiff ſhall have full 


Colts, tho? 
E 
5. The Court are bound by 


40 5. 
ibid. 
the 


the Damages under 


Clauſe in 21 Fac. c. 16. for increaſing 


Colts, but the Jury not 207 
6. In Treſpaſs for taking, driving 
and wounding his Sheep the Plaintiff 
{hall have full Coſts 208 
7. See the Conſtruction of 22, 23 
Car. 2. c. 9. of certifying for Coſts 
206, 208 

8. Upon a Recognizance of Bail no 
Damages can be given occaſione dila- 
tionis Executionis 208 
g. Husband and Wife declare upon 
an Indeb* aſſump to them as Executors 
on Nonſuit they ſhall pay Cofts 207 
10. Upon a Nonſuit in Replevin 


for a Diſtreſs for a Poor's Rate, if the ag 5 
Jury omit to inquire of Damages, it 
may be ſupplied by Writ afterwards 


205 


11. Treſpaſs for entring an Houſe 6 13. 


and aſſaulting, &c. the Aſſault, &c. 


may be laid by way of Aggravation of,. 
642 . 


Damages 
See alſo Caſts. 


Day, Date, and Delivery. 


1. The Day of the Delivery of a 


Deed is the Day of the Date, tho' there 
is no Date ſet forth 
3 
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Fe 72Y-F 2. If a Deed bear Date one Day, 
„ WA and be deliver'd ansther, it was real- 
by dated when deliver'd 62-9 6 
Wo pens Ant 3. Bur as to the Clauſe geren Dat 
c. it ſeems otherwiſe, and differs 
from Datu or cajus Dar” &c. ibid. 
Et vide p. 453 
a. If an Award be pleaded with- 

out Date, it muſt be computed from 

the Delivery 76 

5. An impoſſible Date is no Date, 

and a Plaintiff mult declare of a Time 

& © of making, Cc. 463 
„. 6. A Leaſe to commence 4 Data 
e includes the Day of the Date, per 3 
= contra Treby . 413 
7. A Deed dated in Figures without 
Anno Domini, ©. good, Cc. 658 
8. Leſſor dying on the Day the 
Rent became payable (i. e. before Sun- 
ſet) it ſhall go to the Heir, not the 
Executor 576 
9. Inſurance of 4's Life for a Year, 
A. dies on the laſt Day thereof, the 
© - Inſurer is liable 623 


dee alſo Age and Term Time, 8c. 


YZ | JT re p. 
f 1 e e of 
7 795 L£/, J; 1 90. Debt. pals 664 by 
1. Debt lies for Sheriff's Fees of 
executing an Elegit 209 
982 l It lies in the Marſbalſea on a 
e, Judgment had in E K. 564. 
ET 2. In Debt for Rent on a Leaſe at 
Will, Occupation mult be ſhewn 264, 
4. In alt Caſes where Debt lies an 
Indebitatus aſſumpſit will lie, ſed non : 


— 1 — 


il 

| 
F 
j 


P 11 55 contra 23 
5. Where the ſame Hand is to re- 


so- LS f . 
. ceive that ought to pay, is an Extin- 


2. Where the Seller has the Poſſeſſi- 
on of Chattels, the bare affirming 
them to be his makes a Warranty 
ibid, 
3. Aliter where he has not Poſſeſſion, 
for there is room to queſtion his Title, 
and Caveat Emptor 211 
4. But fuch Affirmance is no War. 
ranty in Sale of Lands whether the 
Seller be in or out of Poſſeſſion ibid. 
5. Deceit lies for affirming to a Pur-" 
chaſor that the Rent is more than it 
iS ibid. 
6. Deceit for a Fine levied of An- 
tient Demeſne lies againſt the Heirs 
of the Conuzor and Conuzee after tive 
\ears, becauſe it was merely void 
; _ 210 


Declaration. p. 22. 2 2. 
bh 2 { cer, Ge. 367. 
1. See the Diverſity berweea Char /,-.,-+ 


ging a Priſoner with a Declaration 
in Jerm-Time and in the Vacation 
213,214 
2. In Caſe for malitioully holding 
to Bail, the Declaration is to recite 
the Sum due and the Proceſs ſpecial- 
ly, &c. 15 1 
3. In Canſiderat ione inde ſuper ſe aſ- 
ſampſit, not ſaying the Defendant 4/= _ 
ſumpſit, held well after Verdict 26 
4. Miſtakes in a Declaration can't 
be taken advantage of on a Plea in 
Abatement ' 2125, 
5. In Narr' by Adminiſtrator, want 5 | 
of alledging by whom committed cu- 7, 
red by pleading Now eſt factum 37 vl. 
6. On Adminiſtration granted du 
ring the Abſence of J. S. the Narr“ 
muſt aver that J. S. is abſent 42 
7. Declaration for keeping a Bull 
uſed to run at Men, is naught after 
Verdict without /ciexs or ſcienter 662 
8. On the Statute of Hue and Cry, 
the Declaration need not ſet forth 
the Oath to be taken before a Juſtice 


L 3 s 
„ guiſhment of the Debt, vide 305 
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9. Declaration concluded contra for- 


2 Seen Statuti well, tho? ſome of the 


Matters are not within the Statute 
WES» ot 212 


10. Two Counts in a Narr' for 


©, Things of the ſame Kind not averr'd 


to be different, well after Verdict 
213 

11. What Declarations are cured 
by Verdict, vide Verdicts and 364 
12. Declaration in Quare Inpedit 
upon Agreement by Indenture be- 
tween Jointenants to preſent by Turns 


.* 4 | 43 
12. Declarations on Bills of Ex- 
change, vide 128, 131 


14. How to declare on a Bond 
dated beyond Sea 660 
15. See the difference of declaring 
on Words ſpoken and Words written 

. 1-08 

16. How to declare in Indeb aſſump? 

for a Negro ſold 6066 


17. How to declare in Treſpaſs Vi 


11 f * & Armis, vide 


4 


636 
18. A Declaration in Ejectment 


/ / | muſt ſhew the Quantity of each ſort 
of Land TI 254 


19. Where the Count ſhall abate 


for Repugnancy 213 


1 


N 1 


20. See a Declaration on Copy hold 
Land, not ſaid ad voluntatem Domini, 


held well after Verdict 364 
See alſo Recognizances, 1 and 2. 


Deeds and Charters. 


1. Where a Deed runs in the firſt 
Perſon, ſigning and ſealing makes A. 
a Party tho* not named therein 214 

2. Where one is bound by Deed to 
do and act, of which he is to give 
Notice, tho' the Notice is diſpenſed 
with by becoming impoſſible, yet the 
AQ muſt be done ibid, 


3. Upon Non eſt factum found againſt 
2 a Deed it may be kept in Court, ati- 
ter if on a collateral Iſſue 


TO {fe 
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215 
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4. Where the Deed or Writing is 
only produced as Evidence, and the 
Action not founded on it, the Defen- 
dant can't have a Copy ibid, 

5. An Obligation delivered by A. 


to C. to the Uſe of B. is a Deed till | 


B. refuſes (. | * 301 


See allo Obligations, Oyer and Releaſes, 


Deer-ſtealing, vide Convictians, In- 
dictments and Principal. 


Default. « | 


1. Where a Defendant makes De- 
fault at Niſs prius, no Judgment can 
be given for him, nor Repleader a- 
warded 216 

2. In perſonal Actions the firſt De- 
fault before, and the fecond after Iſſue 
join'd is peremptory ibid. 

3. Where upon Default after Iſſue 
join'd the Inqueſt ſhall be taken by 
Default, and where Judgment may 
be given ibid. & 217 

4. But in Appeal of Rape, if after 
Iſſue join'd the Defendant makes De- 
fault, there ſhall be neither 217 

5. Default may be waved in Real 
Actions, not in Perſonal ibid. 

6. The Day of Niſ# prius not being 
the ſame with the Day in Bank, a 
Default at Niſi prius can't be waved 
at the Day in Bank ibid. 


De feaſance, vide Releaſes. 
Defence. 


A Plea withour Defence may be 
refuſed, but is made good by Accep- 


tance 
See alſo Pleas, &c. 


Demand, &c. vide Requeſt. 


Demurrer. 
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; 1 ot eee £4 | w- 
„1. Demurrer to a Declaration in 
_ Trover de duobus fuleris, cc. Plaintiff 
map releaſe Damages as to that 218 
IA. Demurrer in Bar to a Plea in 
= 3 Abatement is a Diſcontinuance 218, 
37 v 220. Vide 93, 94 


3. But Iſſue being join'd on another 
Promiſe, the Demurrer was ſtayed 
and may be cured by Verdict 218 

4. Demurrer to a Demurrer makes 
a Diſcontinuance (ſed Q.) 219 

5. A Demurrer for Duplicity muſt 
ſhew wherein ME 

5. A Demurrer may be to part, and 
Iſſue to the other Part 218, 219 
7 2/5 7. No Demurrer can be in Abate- 
| 8 ment, and if there be the Court will 
| give a final Judgment 220 
„ 8. If a Defendant makes a Diſconti- 
nuance by his Demurrer, the Plaintiff 
may either take Judgment or join in 
Demurrer 4 
„ 9. See Judgments on Demurrers 
| Ip 2P=1y «y 5.66: 402, 403 
See Iſo Eſtoppel, Pleas, &c. 
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Denizens, vide Aliens. 


Deodands. 


1. Where ſeveral ' things move ad 
Mortem, they are all Deodands 220 
2. As where a Cart overturned and 
threw a Perſon from it before the 
Wheels of a Waggon which ran over 
the Man and kilPd him, both the 
Cart and the Waggon and all the Hor- 
ſes of both are Deodands ibid. 
3. So if a Tree fall on the Branch 
of another Tree which breaks and 
kills a Man both are forfeited ibid. 
4. So if a Horſe throws a Man in 
a River which carries him down to 


| 


a Mill where he is killd with the 
Wheel ibid, 


Departure. 


1. In Treſpaſs to a Juſtification by 
Diſtreſs, if the Plaintiff replies an A- 
buſe *tis no Departure 221 

2. So in Treſpaſs, if the Defendant 
juſtifies on the Day in the Narr' the 


Plaintiff may alledge another Day in 


his Replication 222 

3. And ſo he may in Aſſumpſit; 
For the Time is but Circumſtance, 
and if the Defendant force him to vary 
tis no Departure 223 

4. Nor is a varying from that which 
is not materially alledg*d any Depar- 
ture | 222 

5. But where Performance is plead- 
ed, and Matter of Excuſe is afterwards 
ſet forth in the Rejoinder, *tis a De- 
parture 221 


Deputy, vide Auboruy. 
I ew oe hs xt. Ft 
Detmue. 7. 
a v F | 
1. An Action of Detinue will lie 
for Goods forfeited, ſee the Reaſon 
foe ef ve [Lo 7 Act 223 
2. Detinue of Charters no Plea in 
Dower after Imparlance 252 


See alſo Actions in General. 


Devaſtavit, vide Erecutor. 
Se ce «l. 5 2. le Nr N 
„Devise.. 

1. No Conſtruction or Implication 
to be admitted againſt the expreſs 
Words of a Deviſe 226,227 

2. And where a particular Eſtate 
is expreſly devis d, a. contrary In- 


tent is not to be implied from ſub- 
ſequent 
1 1 [ 0 | | 
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b. 
Title and Intereſt in, &c. and alſo the 
Houſe called, &c. gives a Fee in the J 


13. 8o a Deviſe to A. for Life, and 


C /T-Al 
a 


9 


Cm 


$ \ o 


— 


an Eſtate for Life with Power to diſ- 


* viſes of Chattels and Perſonal Eſtate 


8 _ 


* 


= 
— 


ſequent Words 236 
3. Expreſſio eorum que tacite inſunt 
nihil operatur (in Margine) 23} 
. The Teſtator's Intent is to be col- 
lected from the Words of the Will, and 
not extrinſick Circumſtances 235 
5. And Words in a Will that are 
good Senſe in themſelves are not to be 
r 236 
6. And the legal Senſe of the Words 

is to be taken if a contrary Senſe be not 
manifeſtly implyed | 238 
7. The Word (Grazted) in a Will 
conſtrued as if it had been, agreed 10 
he granted 225 
8. Note, Matter that cannot appear 
till found, when found is not to be re- 
garded in the Expoſition of Wills 
e Ly 232235 
9. What Words in a Will give on- 

ly an Eſtate for Life, and what a Fee 
without Hezrs ibid. 
* ro. The Words all my Eſtate, in a 
Will, paſs both the Thing and all the 
Teſtator's Intereſt therein 236 
11. So, I give all my Eſtate, Right, 


Houſe 234 

12. So the Words, Whatever elſe 1 
have not diſpoſed of, will carry a Fee in 
a Will 239 


then to be at her Diſpoſal, &c. gives 


ſein Fee 74 #4 #4 ilia. 
ro See the Difference between a 
Power appendent to the Eſtate, and 
where it is collateral 240 

15. Yet a Deviſe of all the Lands 
I ſhall have at my Deceaſe will not paſs 
Lands purchaſed after the Leviſe 
< 6979 237 
16. But it ſeems otherwiſe in De 


. 7 2 * * 


vide ib/ d. and 238 
17. A Deviſe of a Term of Years 


are dead, tbe Deviſor's Executor ſhall 
bave the Reſidue 


221 
18. A Deviſe to the firſt Son of 2 
(4. having none at that time) is void 


[: | 229 
19. But a Deviſe to an Infant 2 |, 4 
Ventre ſa Mere, 1s good, becauſe in eſſe 7 Ws ö Ke. 4 
| 239” f M 
20. Deviſe of the Rents and Profits“ 
of Lands to 4, to be paid by the Ex- op: a 


ecutors, is a Deviſe of the Lands to 4, 
; 228 

21. Limitation of a Term to A, and 
the Heirs of his Body, and if he dies 
ſans Iſſue living B, then to B is good 
225 

22. Deviſe to 4 and B, and their 
Heirs, and the longer Liver of them, 
equally to be divided, between them 
and their Heirs makes a Tenancy in 
Common 226, vide 391 
23. A Contingent Remainder muſt 
veft during the particular Eſtate, or 
eo inſtanti that it determines 228, 238 
24. Ergo a Remainder to the le 
Heirs of J. S. is void, if the particu- 
lar Eſtate determines in the Life of 
8. | 238 
25. A Deviſe to A. for fifty Years 
if he ſo long live, Remainder to the 
Heirs Males of 4, Remainder to E, 
the laſt Remainder takes effect pre- 
ſently becauſe the firſt Remainder was 
void 2 6 

26. A Deviſe to A. for Life, and if 

he have Iſſue Male, then to ſuch Iſſue 
Male and his Heirs, and if he die 
without iſſue Male, to B. and his Heirs ; 
A. has but an Eſtate for Life, and both 

Remainders are Contingent 22 
27. Note, There may be a Poſſibili- 
ty of Reverter where no Remainder 
can be limited (vide ſapra Ne 17.) 
5 Y7 {4 $ zi i& 3 CAE. 231 
28. A Deviſe by the Father to the 
son and his Heirs for ever, and for 
want of ſuch Heirs then to the Right 


to ſeveral ſucceſſively for Life, after all 
WES 1h 


' > — f 
Heirs of the Father, is an Eſtate Tail a © | 
in | 


. 


| 
| 


Pre if V. E. 


1 
—— 


The 
in the Son {Wn fe, 24,9. 233 
29. A. having a Remainder in Tail 
with a Reverſion in Fee, deviſes to 
one Son in Tail, Remainder to the 
other in Fee, is good; becauſe it al- 
ters the Tenure © + 74 J ibid. 
30. Deviſe to A. if B. a Stranger dies 
without Iſſue, is an Executory 1 
ibid. 
31. Aliter if B. were Tenant in 
Tail with Remainder to the N 
| ibid. 
32. See the three Kinds of Execu- 
tory Eſtates, and within what Time 
an Executory Eſtate ought to ariſe 
230, 229 
55 33. A Limitation per verba de pre- 
ſenti will make an Executory Deviſe; 
+ Aliter, if per verba de futuro 226 
34. 4. having two Daughters, one 
has a Son and dies, A. deviſes Lands 
to the Son, he takes by the Deviſe, and 
not by Diſcent 242 


— 


A 


See alſo Execators, Legacies, Uſes, . 
and Will, - hos; 


SC ma im A. — - amentme 
Dioceſs, vide Adminiſtrations, Bi- 
ſhops, &c. 


Diſcent. 
LP 75 (OT $477 ſcen 

1. A Diſcent which tolls Entry 
muſt be immediate 241 

2. And Coverture to avoid ſuch 
Diſcent muſt be continual ibid. 

3. Where the ſame Eſtate is devi- 
ſed to one which he would have ta- 
ken by Diſcent, he is in by the Dif- 
cent notwithſtanding the Poſſibility of 
a Charge 241 

4. Yet 4. having two Daughters, 
one has a Son and dies, and then 4. 
deviſes to the Son, the Soa takes the 
whole by the Deviſe 242 
5. And there cannot be a Diſcent 
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. „ 
87 


* 


of a Moiety to one Coparcenor as 
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8 
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Heir | 242 
6. Burrough Exgliſb Lands diſcend 
to the Repreſentative of the youngeſt 
Son jt 243 

7. For where Cuſtom makes an 
Heir, the Law implies all Incidents in 
Courſe of Diſcents ibid. 

8. But a difference is between ge- 
neral Cuſtoms of which the Law takes 
notice, and ſpecial Cuſtoms ibid. 


See alſo Heir. 
Diſcontinuance of Hſtates. 


i. A. Tenant in Tail levies a Fine 
to B. for B's Life with Warranty, and 
after levies a Fine to the Uſe of 4. 
and his Heirs with Warranty 244 

2. The firſt Fine was a Diſcontinu- 
ance, but it was only a Diſcontinu- 
ance during the Life of B. ibid. 

3. For a Diſcontinuance remains 
no longer than the wrongful Eſtate 
that cauſes it ibid. 

4. Nor could the ſecond Fine en- 
large theDiſcontinuance, becauſe there- 
by the Eſtate return'd back to the 
Conuzor : ibid. 

5. And if the ſecond Fine had been 
to a Stranger, yet during the Life of 
the firſt Conuzee, it made no Diſcon- 
tinuance | ibid. 

6. There may be a Diſcontinuance 
which turns the Eſtate to a Right, and 
not take away Entry 245 


Diſcontinuance of Aclions and Pro- 
ceſs, vide Continuance, &c. and 


p. 218, 219, 329. 
Diſſei ſin and Seiſin. ny 
FEES - 


9 


N 


„ 


gagee covenants that Mort- 
gagor ſhall quietly enjoy till Default 
of Payment and then aſſigns 245 
2. After ſuch Aſſignment Mortga- 
| 8 gor 


"4 


5 


err 45 L. 


or is only Tenant at Sufferance, but 
bh continuing in Poſſeſſion does not 
turn the Term to a Right, nor, make 
a Diſſeiſin 245, 246 
3. An Entry in Ejectment is not 

a real Entry, nor ſhall it avoid a Fine 
or make a Seiſin 


out an Expulſion makes only ſuch a 
Seiſin, rhat the Law will adjudge him 
in Poſſeſſion only that has the Right, 
but not work a Diſſeiſin 246 

5. Where an Office is a Freehold 
the Denial of Fees is a Diſſeiſin 333 


See alſo Entry forcible. 


Diſſenters, vide Church of Eng- 
land and Univerſities. | 


4 e 
Diſtreſs. 


1. What Things are diſtreinable or 
not, vide 240 
2. An Anchor and Sails of a Ship 


& | 


are diſtrainable for Port Duties 248, | 


| 249 
3. Yet Goods deliver'd to a Tradeſ- 
man to be manufactured are not for 
Rent 250 
4. Nor Goods deliver'd to a com- 
mon Carrier that carries them for 
„Hire 8 249 
5. Where Diſtreſs is without Cauſe 
the Owner may reſcue before Im- 
pounding, not after 247 
6. Where a Diſtreſs eſcapes the Di- 
ſtreiner can't bring Treſpaſs, unleſs 
ſhewn to be without his Default 248 
J. But if the Piſtreſs dies after ta- 
ken he may have Treſpaſs for Damage 
teaſant 3 
8. Where the Law gives a Diſtreſs 
for publick Benefit the Officer may 
fell 5 — ©: 379 
9. On a Diſtreſs in two Hundreds 
in different Counties, the Oath on Sale 


2464 
54424 A bare Entry on another with- 


may be adminiſtred by the Conſtable v = el : 


of either 247 


See alſo Damages, Replevin and 


Treſpaſs. 
Diſtribution. 


I. Brothers Grandchildren cannot 
ſhare with Brothers Children 250 


2. Aunt not entituled to ſhare with — 
Grandmother, the latter being nearer ._ / 
251 
3. Any Perſon entituled to a Di- 
ſtribution may ſue an Adminiſtrator 


of Kin 


in the Spiritual Court, to accompt, &c. 
ibid. 


4. See the old Law of Diſtributions 


and Inheritances ibid. 
5. And ſee how far Eftates per au- 
ter vie are Aſſets and diſtributable 464 


See alſo Adminiſtrations and Exe- 
cutors. 


Diviſſon, vide Apportionment. 


Dower. 


1. A Feme ſhall be endow'd of the 


Capital Meſſuage or Caput Baroniæ, 
except of a Feudal Barony 253 
2. But at this Day there are no Feu- 
dal Baronies except Arundel ibid. 
3. A Tenant for Life, Remainder 
for Years, Remainder to A. in Tail, 
4's Wife ſhall be endowed 254 
4. But otherwiſe if the Meſne Re- 
mainder had been for Life ibid. 
5. Detinue of Charters is no Plea 
in Dower after Imparlance 252 


6. Tenant in Dower dies before 
Writ of Inquiry executed, Admini- 
ſtrator can't bring a Sci Fa? for the 


Damages and Meine Profits 252 
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| 257 

E 134. After a whole Term elapſed 
2 | the Plaintiff in Ejectment muſt give 

35 ; new Notice to plead, &c. ibid, 
Edifices, vide Houſes, SC. 15. Execution on Judgment in E- 
jectment can't be ſued out after the 


7: „„ Year and Day without a Sci Fa 258 | 7 4 
ecime 178 LAT 75 16. On a Judgment for the Plaintiff | 
4? JIA | " _ if the Defendant brings Error, he 

„1. IN Ejectment the Declaration | ought not to bring a new Ejettment 
DENA NWS YALE F 


* 
7 UW 2 muſt ſhew the Quantum of each Na N ibid. 
(a e Species of Land 254] 17. Who may falſify a Recovery in 
dd 2. Yet De mineris Carbonum without | Ejecctgment aL 7 Gs ibid. 
E- -- > ſhewing the Number held well in 1 Is E 14 
= 1 Durham 7 N. 1 255 > . . . 
ui een on Condition Zuection of Actions, vide Aclions 
257" Re-entry Proof of actual Entry and} in General. 
1 15 Ouſter is not neceſſary ER. >, 5 FN, E 252 
„ 4. See the Proceedings againſt the Elegit, vide ecognixance. , 
e oh Defendant CS does not confeſs _ [10 | 
Entry and Oaſter ibid. , 
0 „V/ Th Ejectment for an Empty Houſe . Entry forcible, © > | 2 
» a Leaſe is to be ſealed in the ſame, Br Ld. Pre 
7 = %m . * and Entry, ec. made 255 1. Tenant at Will not within any 
117 — 6. And a Judgment therein ſet of the Statutes of forcible Entry 260 a 
aaſide, becauſe no Affidavit of ſuch 2. In Inquiſitions and Indictments d 
f L eaſe, Entry, Cc. ibid. thereon, both Expulſion and Diſſeiſin 
—_ 14 7.4 Service upon the Servant, if] muſt be expreſly alledged 261 
the Defendant acknowledges he re-| 3. And tho? Diſſe;ſi imports a Free- 
„ -  . ceiv'd it, is ſufficient | ibid. hold, yet Diſſeiſivit without Expulit 


S. Landlord may be join'd a De- is. il! = ibid. 
ſendant if he requeſt it, but is not| 4. On an Inquiſition remov'd into 
W compellable 256 B. R. no Reſtitution can be if the 
9. A Wife may be made a Defen-| Defendant traverſes the Force 260 
daant in Ejectment where the Husband| 5. So if he plead, That he has been 
is Leſſor of the Plaintiff 25 in three Years quiet Poſſeſſion before 
10. A Church is demandable there-|the Force ſuppoſed ibid. 
x” 3 in by the Name of a Meſſuage 256 6. A Conviction thereof ſhall not he 
11. Note, A ſpecial Rule was to{quaſh'd on Motion, if a Fine be fer ; 
defend quoad a Right of Entry to per- | aliter if no Fine ſet 450 
form Divine Service ibid.| 7. See a Commitment for a Fine 
12, The Plaintiff in Ejectment is upon Conviction of a forcible Detein- 
merely Nominal, and he is a Truſteejer © 1 353 
for the Leſſor, and his Releaſe is a 8 K 
Contempt M , 9260 4 13-9 r. 
13. The Term laid in the Decla-|- Y = 7 Jig 130. 
ration, if it expires pending the Suit} r. A Writ of Error is a _— = 
| / | g | gut 
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Right in all Caſes but _ and | Court rakes Notice of the Law or , | ., e 
Treaſon 504. And lies againſt the! Cuſtom of Inferior Courts; aliter on 7 So 

King | 264 an Hab' (or? 269 ©" 


2. But a Writ of Error is not pro- S I7. An Inferior Court may be held | 

per to remove Indictments, &c. 266; per Legem Mercatoriam, and not a Court | F 

\, 3. Error lies not from the Exche-j of Staple 2 265 1 
quer Court to the Houſe of Lords, for 18. An Original return d by one 

ns Exchequer Chamber intervenes | not Sheriff is not aſſignable for Error 

8 511 ibid. 1 

4. Upon Error in Parliament of aj 19. Irregularity in the Return there- a 10 
Judgment affirmed in B. R. new Bail of muſt be complain'd of the ſame 5 | 

is required | 97 Term ibid. bi 

5. Error lics to a new created Ju-; 20. Where want of Original is at- / 1 | 
1 riſdiction of Record acting by the] ſign'd, the Plaintiff in Error mult ſue : 1 
Courſe of the Common Law ibid. a Certiorari, unleſs the Detendant con- 

6. But lies not in Cam Scar? on 27 feſs it | II. 267 ” 

Eliz, on an Award of Execution after 21. And where want of Original is 4 | i 

the original Judgment affirmed therej afſign'd, and a Releaſe is miſpleaded, * /: - 

e ſebe. 5 263 j the Court may award a Certiorari ade ffn 


& 


FN 7 7 82 » f p | 
„. Where a Writ of Error abates znforman Conſcientian | 268 f Ret | 
| 

1 


©, 
. 


Ry in Cam Scar no Judgment in B. R.] 22. Alſo the Court may ex Offcio „ 
„without a Remittitu. 261 [award a Certiorari to ſupply a DefecDt 
g. Aſter — of Execution on ain — oo of a Crs even after 2 „ 
Sc? Fa the Defendant can't have Ad- in nullg eſe Errat pleaded 21000 — 
vantage of Matter pleadable to the} 23. But the Party hitnſetf ſha 1927 2 Me 
Sci Fa 264 | have a Certiorari, nor alledge Diminu- #4 © v513. 8 
: 9. But where *tis awarded on two | tion after iz nullo eſt Errar pleaded ib. f 5 
Nichils Return'd he may be relieved | 24. For the Defendant by ſuch Plea ©» * } 
by Audita Querela pr on Motion - ibid, | admits the Record to be perfect, and - | 
10. Alſo Matter contrary to the] ſhall not afterward alledge Diminu k 
Surmiſe of the Sc? Fa? and pleadable| tion ibid, | 
thereto is not aſſignable for Error 262] 25. Defendant in Error may ſue 4 : | 
I. Where a Writ of Error abates out a ſecond Certiorari, after a variant A | 
bu Motion, the Court muſt be moy*d | Original return'd on the firſt 266 _// 1 
for Execution; Aliter if for Variance| © 25. Continuances can't be return d 0 
G 264, 265 upon the ſame Certiorari with the Ori- 
12. A Writ of Error abates not by] ginal TCC 
Death of the Defendant in Error 2644 27. Note, Error in Fact may be 


13. Where the Plaintiff brings Er-|conteſs'd, but not Error in Law (vt; | 
./ror and the Court reverſe, they give] Numb. 20.) 263,260 —-- | 

£ a new judgment; a/zter if the Defen- 28. The Court cannot depart —_— <4 
dant brings it 262 the Point put in Judgment, if they, 
134. Variance between the Plaint] do *tis Error | 268 4 
©. and Declaration in inferior Courts is| 29. Error coram Vobis Les:on an £5 8 
Error > 260 Affirmance in B. R. of a Fine levied : 8 1 165 | 


DEN W 
74 15. No Diminution can bealledg'din C B. 337. vide Fines. OY 


of Records out of Inferior Courts 15d. See alſo Amendment, 8, 9, 30. and 6 85 
16. Upon a Writ of Error the Averment, 13. 2 8 
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Eſcape. 
1. A precedent Aſſent of the Plain- 


YT, f V 7 2 v 
= tif will excuſe an Eſcape, but not a 


ſubſequent ie bo 271 

2. The Marſhal not chargeable in 

Eſcape till Notice of the Commitment 

272, 273 

3. If one taken on an erroneous Ca 

| $2 eſcapes, yet the Sheriff is liable; 
| | aliter if on a Cap ad reſpond 273 
4. Diſcharge by a Court not having 
1 Juriſdiction is void, and therefore an 
fl „ 4£L ibid. 
Wo. *Y. 7 7 5. A. levies a Plaint in the Sheriffs 
u% Court of London againſt B. being in Cu- 
ſtody in a former Plaint by C. if B. 
A , Eſcapes, A. may bring Eſcape 27 3, 
V6. See an Indictment againſt 8 
Iller for negligent Eſcape of one com- 


- 5 
2 /- .*7 { + mitted to Priſon, and charged with 
High Treaſon, held ill 272, 347 
7 / 7. For 'tis not enough to ſay he 
was charged with High Treaſon, but 


= i he muſt be committed for it alſo ibid. 
| Fs 8. If one be committed to the She- 
#.. > -— © riff for a Crime, and the Goaler ſuffer 
_ him to eſcape, the Goaler is liable, 
#': - - and not the Sheriff ibid. 
9. For the Sheriff ſhall anſwer ci- 


| AR d 3 


Wo villy for the Faults of his Goaler, but |. 
not criminally ibid. 
1 * "2p £8 * Le 

. Ef A * 7 i Eſcrow. 

8 / Es £2 lp: — 


A Plea deliver'd as an Eſcrow 
8-47 /” ought to conclude the Country 274 


| RT 2” 898 | | 

FEfates, vide Deviſes, Diſconti 

r e, Que Eflate, Fine 

e; * HUAnce, ue, Fines 
Recoveries and Tail. ' 5 
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| „ 1. A Leaſe for Years may operate 

| | \ 24 4 — ; 
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as as to part by Eſtoppel, and s to 
the Reſidue by paſſing an Intereſt 


| 27 
2. Where an Eſtoppel works - 
the Intereſt of the Land, it runs with 
it, and is a Title 276 
3. A Jury is bound by Eſtoppel un- 
leſs the Party leaves the Fact at large 
by Pleading (. * 5 3, 276 
4. Where the Eſtoppel appears on 
Record the other ſide may demur 
| 2 

5. A Sc Fa againſt Tertenants 2 
citing a Judgment of a wrong Term, 
and on Nul tie! Record, Judgment for 
the Plaintiff and Elegit thereon. In 
Ejectment the Defendant is eſtopp'd 
to take Advantage of the Variance 276 
6. A Judgment againſt an Executor 
by Confeſſion or Default is an Ad- 
miſſion of Aſſets, and he is eſtopped 
to ſay the contrary on a Devaſtavit re- 
turn d, and ſo is a Jury 310 


* 


- > f — L 4g 265 
Eftrayes, vide Waifes. 


Eftreats, vide Fines and Amer - 


ciaments. 


. * 

1. In Debt for Rent on Iſſue il 
Debet, the Statute of Limitations may 
be given in Evidence; ſo in Caſe on 
Non aſſumpſit 278 

2. So in Indebitatus aſſumpſit on I- 
ſue, Non aſſumpſit Infancy may be gi- 
ven in Evidence 279 

3. In Ejectment what Poſſeſſion or 
Entry will prevent the Statute of Li- 
mitations ( vide Extry and Dieſe) 

; 255 

4. Depoſitions in Chancery de bene 
eſſe are good Evidence at Law where 
the Witneſſes die before Anſwer 278 


5. But no Depoſitions in per petuam 
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Ret memoriam, Cc. are Evidence in 
any Caſe as long as the Witneſſes live 
206,555 

6. If one makes an Anſwer in Chan. 
cery which prejudices his Eſtate, it may 
be given in Evidence againſt him, but 
not againſt his Alience, &c. 286 
7, Depoſitions before a Juſtice, if 
the Deponent die, may be Evidence 
in Felony, but in no Caſe elle 281 
8. A general Hiltory is Evidence 
to prove a Matter relating to the 
Kingdom 1n general, but not a parti- 
cular Right or Cuſtom ibid. 
9. So a Year-Book to prove the 
Courſe of the Court, and Heralds 
Books to prove Pedigrees, & c. So 
Pariſh-Regifters, vide ibid. & 690 
10. A Record of Seſſions may be 
Evidence to prove the Plaintiff had 
not taken the Oaths, and ſo his Office 
void 284 
11. Allo, the Matter of a Record 
loſt may be proved by other Evidence 

| 28 
* A Printed Statute no Rvideuns 


upon Nu! tiel Record ai 506 


12. Recital of a Leaſe in a Releaſe | 


is Evidence againſt the Releaſor and 
thoſe claiming under him 280 
13. But not againſt others without 
' proving there was ſuch a Deed, and 
ibid. 
14. A Counterpart no Evidence of 
an Indenture, unleſs old; or in cafe 
of a Fine 287 
15. Sentence of the Spiritual Court 
in a Cauſe within their Juriſdiction 
is concluſive Evidence in the Poiat 
tryed, otherwiſe of a Collateral Mat- 
ter 238 290 
16. In Trover, by Adminiſtrator 
on the Inteſtate's Poſſeflion, Defen- 
dant can't give in Evidence a Will, 
on the general Iſſue ; aliter if on the 
Adminiſtrator's own Poſſeſſion 285 
17. A Brewer's Book ſign'd by a 
Drayman, that was Deed admitted to 
| Th 0 . 4 ö A a 
4 


prove the Delivery of Beer 


2d. E 
18. So a Shop Book was admitted 

as Evidence on Proof of the Servant's * 

Hand who made the Entries, he be. 


ing dead 2 2 "£3 
19. An Indenture of Bargain and 
Sale inroll'd may be given in Evidence 
without proving the Execution 280 
20. Where upon Mon aſſump a Con- 
demnation in Foreign Attachment 
may be given in Evidence or not, and 
how | ibid. 
21. And ſee a Condemnation af- 
ter Original 1a Foreign Attachment 
brought before Original held a good 
Diſcharge in Evidence on Non aſſump? 
3 a * 201 
22. A Goldſmith's Note to Ka 
is Evidence of his having received the 
Money 283 
2 8 Payment of Money due to the 
Wife as Executrix is not Evidence to 
maintain an Action for Money re- 
ceiv'd to the Husband's Uſe 282 


ſtreſs, & ſic non Debet, Payment or 
Releaſe is good Evidence 
25. But in Debt on Obligation, &c. 
if he pleads Raſure, & ſic non eſt factum, 
nothing but Raſure is Evidence ibid, 
26. What Evidence will be good 
or not to maintain Iſſues in Caſe, Aſ- 
ſumpſit, & c. vide the ſeveral Titles 
27. Declaration of a Trover in Mid- 
dleſex, and Proof of one in Ireland is 
good 290 


655, 666 
28. Deceit of a Factor beyond Sea 
is Evidence to charge the Merchant 
here in Action of Deceit 289 
29. On Indictment for a Cheat in 
procuring a Note from 4. 4. can't be 
a Witneſs, Quere _,,- e >283 
zo. Yet 4. being cheated was ad- 
mitted as a Witneſs to prove the Fact 
on the Indictment 236 
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24. In Debt for Rent, Levy per Di- LY F. — "Ml 
C - 43 
284 J 


+ Where Denial is not Evidence of 
a Converſion in Trover * 


14 
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V 3 > 
ol Years prior to the Title of Dower 

2 Jv 7 F459 77. hap G4 7+ 291 
9 AT 37. AParol Promiſe to be perform- 
7358. ed on a Contingency not within the 


|. / Statute of Frauds, tho' it happen not 


<> ry. within the Year 2080 
3 38. Refuſing to give Evidence to 
35. the Grand Jury is a Contempt and 

c 278 
309. Indictment for breaking the 
| Chamber of S. in the Houſe of James, 

>» - Evidence that it was the Chamber of 

- {© +, Jameſon does not maintain it 385 
P y Ses alſo Proof and Witneſſes. 


3 Exchange, vide Bills of Exchange. 
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— g 3 2 2 
= 31. The Pilot refus'd as a Witneſs| 
in an Action for running over the 
„ Plaintiff's Barge with a Ship 287 
of 3 g 1 | 5 
8 7 32. The Son took the Father's Mo- 


mney and gave it to 4. and the Son's 
FP!vidence admitted in Trover againſt - 
| OEAR IE: 1 ab. If ae dS 289 
33. The Heir at Law may be a 
Witneſs of the Title, but the Remain- 
der Man not | 283 
24. Wherea Plaintiff goes upon the 
Credit of divers Partners, the Act of 
one Partner is Evidence againſt the o- 
thers, except they ſhew ſome Diſclaim- 
8 7] 292 
5 35. In Treſpaſs on Not guilty, the 
D Defendant can't give in Evidence that 
tube Place was a High Way, vide ſupra 
E 1 297. 8 289 
366. In Ejectment the Plaintiff makes 
ITitle by Recovery in Dower, the De- 
fendant not admitted to prove a Term 


' 3 
l. 
A 7 L 

4 


| 4+ F! 


| | Exchequer , vide Privilege of 
* lace. 
Excommunicato Capiendo. | 


1. At Common Law the Writ De 
Excom? Cap was always general, not 


turnable in Chancery | 293 

2. But ſince the Stat. 5 Elis. c. 23. 
the Cauſe muſt be expreſs'd in the 
Writ, and it is returnable in B. R. 293, 


2 

3. And ſince that Statute the Cole. 
of B. R. may diſcharge the Party on the 
Inſufficiency of the Return 293 
4. The Court of B. R. may either 
quaſh the Writ or award a Saperſedeas, 
and a Saperſedeas ſhall not go out of 
Chancery 4 293, 294. 
5. An Excom' Cap pro quibuſdam 
Cauſis ſubtraction decimar five al' Jurꝰ 
Ecclefraſt quaſh'd for Incertainty ibid. 
6. So the Recital of the S72nificavit 


ram Hducationis, it Was alſo quaſh'd 
for Incertainty + 22094 

7. One taken on an Excon? Cap? 
can't come into Court but by Habeas 
Corpus, and that not before the Re- 
turn of the Proceſs ibid. 


com Cap? is returnable, he can neither 
plead nor move to quaſh the Writ 

: ibid. 
9. See One taken on Excem' Cap? pro 
factitatione Maritagii, and Exceptions 
to the Writ diſallowed 294, 295 


296 


are only the Coffin, Bell, Parſon, Clerk 
and Bearers Fees ibid. 
3. He is compleat Executor before 
Probate for all purpoſes but bringing 
Actions (ſee his Power) 301, 306 
4. But tho? by the Will he has a 


| Right veſted, yet he can't ſue for it 


till Probate 299 
5. He may commence an Action be- 
fore Probate but not declare 302 


containing any ſpecial Cauſe, and re. 


6. The Ordinary can't refuſe Pro- 


bate 
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therein being in quodem negotio puero- 


8. And if brought in before the Ex- 


2. Neceſſary Expences to be allowed 


1404111 | 2 
Executors. „ A. 2 2 
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1. No Funeral Expences are allow: 


ed for the Pall or other Ornament 
ty A 


A. 


* 


7 
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who is named Executor therein 


i 2 


— 


bate to an Executor becauſe he is inca- 
ax 299 
7. Nor can he inſiſt on Security from 
him, becauſe the Teſtator has allow'd 
him ſufficient ibid. 
8. None can prove a Will but he 
309 
9. As where an Executor * 
miniſtring and before probate dies, his 
Executors can't prove it ibid. 
10. And where the Executor dies, 


the Will not proved, the Spiritual 


: * 
% « ? 
4 1 5 


* 
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Court grants an immediate Admini- 
ration, and not de bonis nun 304 
11. But if an adminiſtring Executor 
proves the Will, his Executor ſhall be 
Executor to the firſt Teſtator, and in 
that Caf: there needs no new Probate 
309 

12. If an Executor becomes Bank- 
rupt Adminiſtration can't be granted, 
contra it Non compos, becauſe a natural 
Diſability 8 36 
13. Where two are Executors and 
one proves the Will and dies, the Exe- 
cutorſhip ſurvives to the other 311 
14. But it the other then renounces, 
the Teſtator is dead inteſtate ibid. 
15. Let where ſeveral are Executors 
and one only refuſes, his Refuſal is void 
fr If 12 25 307 
16. And where the refuſing Execu- 


tor ſurvives, Adminiſtration granted 
during his Life is void ( 307, 308, 
| 11 


17. So where an Executor admini- 
ſters and after refuſes, Adminiſtration 
can't be granted during his Life 308 

18. An Obligor made Co. executor re- 
fuſes and dies before the others who 


- adminiſtred, the Debt is extinguiſhed 


ibid. 
19. The Executor of an Executor 
may renounce being Executor to the 


firſt Teſtator; but if he does not, he is 


Executor of Courſe 309 
20. If an Executor proves the Will 
and aſter dies inteſtate, his Admini- 


— 


ſtrator cannot be Executor to the firſt 
Teſtator 
21. But in that Caſe a Debtor being 
Executor, and the Debt thereby once 
extinguiſhed, tho? his Adminiſtrator 
cannot continue the Executor{hip, that 
Inability will not ievive the Debt 
777. 

22. Yet where a Debtor is made Ex- 
ecutor the Debt is Aſſets 306 


23. For in that Caſe the Debt is 


extinguiſhed not by way of Releaſe, 
but as a Legacy 
24. An Obligor is made Executor 
and adminiſters part but dies before 
probate, the Debt is extinguiſhed, and 
the Adminiſtrator 4 boxis non can have 
no Action for it ( of Creditors) 299, 
\ 300 

25- So Where ſeveral are jointly 
bound, if the Obligee makes one of 
them his Executor, either ſole or joint- 


” ” ” = 
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3035 


ly with a Stranger, the Debt is releaſed 


thoꝰ the Obligor never adminiſters 300, 
a 301 


26. But where the Executor of one 


of the Obligors having no Aſſets is 


made Executor to the Obligee this is 


no Extinguiſhment 30 
27. The Executrix of an Obligee ta- 
king the Obligor to Husband does not 
extinguiſh the Debt | 306 
28. Contra if the Obligee her ſelf 
takes the Obligor to Husband ibid. 


29. If the Obligee is made Execu- Þ 


tor to the Obligor and there is not Aſ- 
ſets he may ſue the Heir 
30. An Adminiſtration granted 4. 
rante Minor itate Executoris ceaics at the 
Executor's Age of Seventeen 39 
31. One taking the Inteſtate's Goods 
before Adminiſtration granted is an 
Executor de ſon tort; contra if after Ad- 
miniſtration granted 313 
2. An Executor is chargeable in 

the Debet & Detinet for Rent incurr'd 


after his Entr *317 
N 


33. But 


304 
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FERC. 
ibid _ 
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33. But if the Rent be more worth 
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than the Land he may plead it 297, 


7 


1 


ſtator 


5 317 
34. Two Executors join in an Ac- 
quittal, but only one receives the Mo- 


ney, both are chargeable to Credi- | 
tors 


18 
35. But the actual Receiver is 25 
ly chargeable to Legatees ibid. 
36. Executor of a Maſter of a Ship 
can't ſue in the Admiralty for Mari- 
ners Wages eee 
37. An Executor may pay Debts 
of a higher Nature after a Decree quod 
Computet, but not after a Final 507 
38. He may have an Action for a 
Right accrued in the Life of the Te- 
12 


39. As for falſe Return of a Fieri 


Fa or other Execution; contra of 


Meſne Proceſs ibid. 
40. He may bring Error and reverſe 
an Attainder of Treaſon of his Teſta- 
tor, per 3 contra Holt 297 
41. In Debt for Rent of a Term he 


may plead no Aſſets, and that the 


bw 


9 


ment | 
45. In Caſe againſt him, and plene 


1 d. 
46. To a Sch F on a Judgment 


. 
es . 

; 1 . For he can't wave for 
only, but muſt wave the Executor ſhip 
in toto or not at all 


©" 


Lands are of leſs Value thgn the Rent, 
cl ee! ial 297, 317 
the Term 
| 1 
43- Action by two Executors, where 


tor is not in Bar but only in Abate- 
| 1 12.96 


Admin pleaded, che Plaintiff muſt 
prove his Debt, or ſhall recover but 
Damages, tho? there be Aﬀets ibid. 


againſt the Teſtator Plene Admin not 
ſhewing how, is ill, on ſpecial Demur- 
rer FE 177 8:5 SG 

47. To Debt on Bond he pleads fix 
Judgments ; this confeſſes Aſſets for 
above five. And if the Replication 
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eProbate was only by one, heldwell 3 
— 44. In Debt againſt him, Plea that 
he is Adminiſtrator and not Execu- 


2 


takes Iſſue upon the viens ultra fo 
much, tis ill 298 312 

48. For his pleading of Judgments 
is a Confeſſion of à ſſets to fatisfic them, 
and the viens ultra, Cc. is not material 

Fe thia, 
49. An Executor in pleading Judg- 
ments with Penalties ſhould ſhew how 
much is really due thereon 

5o. Where an Executor or Admi- 
niſtrator is charged as Aſſignee the 
Judgment is De bonis propriis 309 

51. But where one is charged as 
Executor the Judgment ſhall be De 
bonis Teſtatoris, tho he might have been 
charged as Aſſignee 316 

52. If one Executor appears on the 
Capias and the other makes Default, 
Judgment ſhall be againſt both, De bo- 
nis Teſtꝰ 312 

53. And if Error be brought both 
ein 271 ibid. 

54. If the Husband of a Feme Ex- 
ecutrix convert Goods or Money, they 


become his, and tis a Devaſtadit 305 


55. A Devaſtavit may be return'd 
by the Sheriff on a F Fa without a 
Sci Fa) Inquiry 310 

56. Judgment againſt Executor by 
Confeſſion or Default is an Admiſſion 
of Aſſets, and he is eſtopped to {ay the 
contrary on a Devaſtavit Return'd : 
And fo is a = ibid. 
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57. A Devaſlavi lies for the Exe- 


cutor of an Executor of him to whom 


the wrong was done, tho' not againſt 
the Executor of him that did it 

58. To a Scire Fa upon an Inter- 
locutory Judgment againſt an Execu- 


tor, the Defendant can't plead a 


Judgement in Bar 42,315 


59. In Aſſumpſit by Executor for 


the Teſtator's Money received to the 


314 


Plaintiff's Uſe, the Executor ſhall not 


pay Coſts on Nonſuilt 314 


* 


60. Where Executors may have Aſ- - 


ſumpſit for Money to che Teſtator |. 
vide Action on the Caſs in Aſſumpſit 28 ! 
| 61. 275 
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ty a Sch Fab is neceſſary or not; 10,3 20 
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; ) > A. Execution on a F? Fe in the 
Life of the Teftator gives a Right 


2 
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vied by Writ out of B. R. there 
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4 The 


61. Where Action is brought with. 
in fix Years, and the Flaintiff dies be- 
fore Judgment and alter the fix Years, 
the Executor may purlue it 5 

See alſo Aaminiſtrators, Aſſets, Devi- 

ces, Legacies and Wills, 


a «© 
of 


. % _ Execution. vd. {0 


to the Executor f 12 
2. Where it is neceſſary to return 

a F? Fa, and where not, vide 318 
3. Two F Fa's deliver'd the ſame 
Day to the Sheriff who executes the 
laſt firſt the Execution is good, but 
the Sheriff is liable to the Plaintiff in 
the firſt | 320 
4. Judgment in Treſpaſs againſt 
four, who bring Error and one dies; 
The Plaintiff can't ſue Execution aps 
ſuggeſting the Death upon Record, 
but he need not ſue a Scire Fa 319 
5. Where upon Death of the Par- 


6. Note a F“ F# abates not by the 
Plaintiff's Death 322 
7. Where Execution is ſtayed by 
Injunction till after the Year, Plaintiff 
mult ſue a Sci Fa ad. 
8. A Defendant taken on a Cap Ut. 
lag after Judgment after the Year is 
in Execution at the Parties Suit, ſazs 
Prayer Z + 7 7, + 4:0 319 
9. On a Judgment of B. R. in Ire- 
land affirmed here, Coſts muſt be le- 
21 
10. What is a Diſturbance of Exe 

- cution on an Hab' fac? Poſſeſſionem ibid. 
11. Writ of Error is a Saperſedeas 

to Execution (not begun to be execu- 
ted) as ſoon as allow'd, and without 
Notice Fe, ji 
12. The Sheriff that begun the Ex- 


* 


ccution ſhall end it, tho his Office 
exwpires | 3230 
13. And a Seizure of Goods by the| ' 


Perſon 2 

14. Q. The Biſhop's Power to com- 
pel a Sequeſtration, on a Return of 
Clericus beneficiatus, &c. 320, 321 


7 


15. To what Executions the Statute 
of 29 El. c. 4. extends, and what not, 


vide bis 


4 


: 331 
16. Note Execution may go on Af. 


firmance of Convictions, either by Le- 
vari Fa, Fi Fa', or Ca Sa 
See alſo Judgments, 


- A 


, at a £ | . 
Expoſition of Words and Sentences. 


, 
24 ＋ . 


1. Where Words are capable of dif- 
ferent Expoſitions, that Senſe ſhall be 
taken which ſupports the Declaration, 
Deed or Agreement, and not that 
which defeats it 324, 325 

2. Where Words that are Non- 
ſenſe, or contradictory to others, ſhall 
be rejected or not 69,325 

3. See the Words Pro defectu talis 
Exitus ex plain'd 3 

4. For Expoſitions of Words in 
Wills and in Statutes, vide Deviſes and 
vide Statutes 

5. See allo the particular Expoſition 
of theſe Words, viz, ES 


Sheriff in Execution, diveſts the De- 

fendants Property and diſcharges his 
5 rho iy a 

7 vE ih J «> 

1 6 au 

1 , ; io 


— 
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Aideo 328 
Averia 249 
Conſuevit 459 
Convenient Time 133 
Cottage 169 
De, Ex, and In 474, &. 

Effectus, vide Tenor 
Et 833 640 
Or Executors 61 
Ex torſive 681 
Felonicte ibid. 
Feudal Barony 253 
Furlinga Hida, &c. 254 
Granted 225 
Hereditament 239 

Hotchpot 426 
Indorſavit 375,376 

Iunuendo 513 
Item 239 
| Juxta 


369. vide 379 
1 


— 


The T XX BL E. 


Rf v ME 669: 
A ua Teaorem 24. 417. 660 
Les g 324, 417, 
May for ſhall boy 


Peartiteps criminis 22 
„.. Peculiars 1 
o . Fr ; s : 7 
2%. Pons Pedalis, & Pons Pedeſtris 3 59 
ö 7 2 3 
e 44 2 . - . 

=. 3 _ | | 3 
Cre 3 /* Salvage 254 
EF e * So 

Lg a * Tenor & Effetus© ' 324,417, 060 
605 V adium 1 5952 
{ =. Videlicet © 6/- 281 
1 RA 5 77. Villa 501 
See alſo Variance. | 
if 
Sn) 


7-7 4" Extent, vide Recognixance. 
—_— 
| Extinguiſbment. 
— 1. Bond to pay Money after Marriage 
between the Obligor and the Obligee, 
the Intermarriage only ſuſpends but 
. not extinguiſhes the Debt 325 
2. So a Feme Executrix of an Ob- 
„ ligee Marries the Obligor, 'tis no Ex- 
__- 7 tinguiſhment 326 
Wo WS | 3. Husband may releaſe a Duty 
wich by poſſibility may accrue to the 


„ — . . 

Wife during the Coverture, otherwiſe 
rr 89 not ibid 
| 1 HU Joe? x 


4.᷑. Adminiſtrator may retain a Bond 


a Bond to another ibid, 
See alſo Adminiſtrators and Executors. 


Extortion, vide Uſury. 


432312. 


F. 
Fairs, Markets and Tolls. 


1. IN Treſpaſs the Defendant juſti- 

fied as Clerk of the Market for 

a Diſtreſs for, not uſing Sealed Mea- 

j ſures 327 
4 2. Q. Whether the Clerk of the 
Market can diſtrein ex Officio for uſing 
unlawful Meaſures ibid. 


| 4 debt againſt Rent, but he can't plead 


——— 


3. Per Holt he cannot have a Pow- 
er to Eſtreat Fines and Amerciaments 
otherwiſe than as a Franchiſe ibid. 

4. And *tis more reaſonable he 
ſhould bring the Standard thither, than 
that People ſhould follow him out of 
the Market ibid. 

5. See an Indictment for ſpeaking 
Words to the Prejudice of a publick 
Market, quaſld 370 


Falſe Latin. 


1. Falſe Latin, i. e. quidem for qui- 
dam, abates not an Appeal 328 


2. And Aſſident damna for aſſidunt, 
held well in a Verdict ibid. 
3. Two Negatives in Grants may 


be taken as a Negative, contra in 
Pleadings becauſe in Latin ibid 
And ſee Indictments and Obligation. 


Failer of Record. 


1. Upon auter Act ion pendant pleaded, 
a Diſcontinuance after ul tiel Record 
replied will not avoid it 329 
2. Aliter of a Reverſal by Error; 
for there if aul tiel Record be pleaded 
and before the Day to bring in the 
Record the judgment is revers'd, it 
avoids the Record 4b initio, and is a 
Defecit de Recordo ibid. 
3. See where Variance in the Record 
declar'd on, and that produced makes 
a Failure 659 
See alſo Record. 


Tees. 


1. A Quantum meruit lies for Fees 
for ſerving as a Commiſſioner on a 
Commiſſion to examin Witneſſes 3 30 

2. If the Sheriff executes a Writ he 
ſhall have his Fees tho' the Writ be 
erroneous, &c. 332 

3. Debt lies for Fees for executing 
an Elegit, as well as an Extent 333 

4. And 


4 
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The TABLE. 
4. And upon a Capzas ad /atrsfac* the or Caſe lies, at election. See the Rea- 
Sheriff ſhall have his Fees for the whole ſon of either ibid. 


Debt. (Quere of Elegits) 


A 


/  Cutions on Stats. Recognizances, &«. 
becauſe the Judgment is not in in vi. 
Fam © - 332 

6. Nor does it extend to Executions 
out of inferior Courts 331 
7. Under Sheriff can't refuſe to es- 
ecute Proceſs till he has his Fee, it he 
does he may be indicted for Extortion 
1 Up 8 330,331 
8. No Rule to be for referring an 

Attorney's Bill deliver'd for Fees, ex- 

cept an Action be pending thereon 


” 
# 


332 

9. If an Office be a Freehold 1 
denial of juſt Fees is a Diſſeiſin 333 
10. Suits for Fees in the Eccleſia- 
ſtical Court are to be prohibited 336 

& bis 3} 
11. The Regiſter of a Spiritual 
Court cannot ſue there for his Fees 
12. And a Prohibition to a S0 
there for Fees for ſwearing Church- 
wardens 2 
13. No Fees due for Chriſtenings 
or Burials unleſs by Cuſtom; and then 
he muſt do the Duty vil. 332,334 
* F 2333 


7 7 24 7 Felony... 030. 

1. If ſeveral make a Riot, and a Man 
is kilbd, they are all Principals in the 
Murder 334. 335 

2. How Murder has relation to the 
Stroak 614 

Sce alſo Appeals, Indictment, and 
Principal. | 


* 


Fences, Incloſures. 


1. Action lies for ſuffering a Fence 
to be out of Repair, per quod the De- 
tendant's Cattle entred the Plaintiff's 
Cloſe, & 335 

$ 


F 


br 
2. And in that Caſe either Treſpaſ: 


331 
5. But the Statute 29 El. c. 4. Fl 


/ fo $herifts Fees, does not extend to Exe-! the Soil, the Plaintiff muſt make a 


3. Where a Charge againſt Com- 
mon Right is laid on the Owner of 


Title, and a Preſcription is ſufficient 
ibid. 

4. But where the Charge 1s on the 
Defendant of Common Right, the 
Plaintiff need not preſcribe in his De- 
claration 22 
5. A Preſcription laid, in Temeates 
and Occupatores is well 336 


Feoſments, vide Fines, Reco- 
veries, &c. 


ad 


Ferries, vi 


4 Li 


de Page 12. 


Fines and Amerciaments. 


I, Amercements pro falſo Clamore at 
Common Law were affered by Jury 
on a Warrant to the Coroners I4 

2. Amercements may be general 
quod ſit in Miſericordia, and afterwards 
affered to a certain Sum 56 

. Defendant may be amerced twice 
in the ſame Action where there are 
two final independent Judgments 54 

4. In Treſpaſs, &c. no Judgment is 4 
entred pro Fine in B. R. ſince the Stat. - = 
5, 6 W. 3. aliter in C. B. ibid. . 

5. Judgment for a Fine may be given 


„ 


41 


1 


Perſons undertaking to pay it 562 
6. On confeſſing an Indictment and » 7 
ſubmittiog to a Fine, Affidavits may 


\ 


* 


— 


7 7 | 
| 


ed the Plaintiff; contra after Convicti- | 
On 55 


gravate the Pine after his accepting of 
Colts - ibid. 

8. Iſſues are never eſtreated by ſpe- 
cial Rule unleſs in extraordinary Caſes 
ibid. 
9. Of 
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be read to prove the Defendant aſſault- 1 


WE ef wif. 4700 f cr loan af 
zeri Facias, vide Execution. 8 17 . 
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in the Defendant's abſence upon any 7 e 4 
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Fon, 
4 
v. 
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7. Proſecutor cannot move to ag- 1 


N 


N,. CO 


Nee = *5 


"FT 


* -v Ps [> v 


'9 


— 


he T LE. 


_—_Y | 

e Ol diſcharging Eſtreats upon Mo- 

= 5 in the ee, ſee 54,55 
10. The Courſe on Return of a 

Reſcue is to ſet four Nobles Fine on 

each Offender 586 
11. Oneoutlawed for a Miſdemean- 

or cannot thereon be fined for the Fact 


12. A Fine on a Nuſance pardon- 
ed by a general Pardon, but the Abate- 
ment not excuſed 458 
13. The Cauſe for which a Fine is 
1 ſet is never traverſable 397 
ig | See alſo Entry Forcible, Indict- 


| g 


ments, &c. 

W471 

5 A FE” Funes and Feofments. 

_: . O 
„„I. Why a Fine is called a Feofment 
27 {V7 of Record, fee 340 


2. A Fine with Grant and Render 
is tantamount to a Feofment and Refeof- 
1-7 ment, and the Render creates a new 
IC ͤ ² — TEC ER 2237 
e 3. A Fine ſur Conuza' &c. come ceo, 


may be qualified to a particular Eſtate 

O 
| 4. A Tenant in Tail witha 8 
der in Fee makes a Leaſe and dies be- 
fore Commencement, and the Iſſue 
levies a Fine. The Leaſe is good a- 
4% 3 gainſt the Conuzee 338 
I 6.̃. Yet held that the Eſtate Tail 
| "was extinct by the Fine. See the Rea- 


meine works a Diſcontinuance, but no 
5 ee” » 11 2 75 Fo . *J » 
Bar h ibiad 
9. A Fine is of that Term the Con- 
cord was made, and the Writ of Co- 


„ © * © yenant returnable „ 341 

10. Error coram Vobis lies in B. R. 

183 8 ty 1 „ SET] 8 A. 2 H- 
F ; 1225 22 f/f 7. 14 
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Cc, implies a Fee Simple, but that 


_ fp 1 wes 5 oF 
6. A Fine may be levied in any re- 
a4 ul Action, as a Writ of Right, Cc. but 
rte i / .. ,--. not in Perſonal 340 
wA' 5. And the Writ of Covenant, on | 
E-. 77 / which a Fine is levied, is a real Acti- 
| £2: 70 uon | ibid. 
Wit. 8. A Fine of Lands in Antient De- 


on an Affirmance there of a Fine le- 
vied in C. B. 337 

11. Let a Writ of Error in B. R. to 
reverſe a Fine in C. B. removes the 
Tranſcript only. . 337.341 

12. On Error to reverſe a Fine, a 
Sc? Fa muſt go againſt the Terte- 


4 | nants 339, 550 


Fee alſo Recoveries and Uſes, &c. 


Forcible Entry, vide Entry 


Porcable. » 7 17 0 


Foreign Attachment, vide Evi- 


dence, p. 20, 21, 
Y 
0 Wh 
Forfeuure. - A +7. 


Et | 
1. Non Attendance is good Cauſe of 


Forfeiture of the Office of Recorder 
435 
2. Act of the Deputy may forfeit the 
Office of the Principal 19 


N. 


. 
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1. The Statute 5 El. c. 14. mentions 
falſe Deeds as well as Writings, and 
therefore Scriptum or Factum, Cc. is 
well 3 342 

2. In Indictment for forging a Deed 
with the Mark of J. S. the Mark it 
ſelf need not be ſet forth ibid. 

3. Fabricavit, ſeu Fabricari cauſavit, 
is ill in an Indictment of Forgery 

342, 371 

4. No Forgery can be where none 
can be prejudiced by it but the Perſon 
doing it 375 
See alſo Indictments. 


_ Franchiſes and Liberties. 


1. Where there is a Franchiſe of a 
Priſon there mult be a Goal Delive- 


oy 343 
2. What Franchiſes were granted 


to the Univerſity of Oxford by Char- 
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ter 14 H. 8. ibid. 
3. A Franchiſe can't be allow*d 
upon Motion, unleſs it has been for- 
merly pleaded and is upon Record 


| 450 
See alſo By-Laws, Courts Inferior. 


4. 


Ame Wa. HR. 
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1 


5 Wager concerning the Right 
"Lo \ manner of Playing not with- 
in the Statute againſt Gaming 344 
2. The Winner ſhall not recover on 

a Bill againſt the Acceptor for Money 
won at Play ; aliter againſt the Indor- 
„ 344 
3. A. may loſe 100 J. to one, and 
100 J. to another upon Tick, becauſe 
ſeveral Contracts; aliter if a joint 
Contract | 345 
4. So if he loſe 200 J. in Ready 
Money, and afterward an 100 J. more 
for which he gives his Note, the 
Note 1s good ibid. 
'- 5. So in Aſſumpſit for 40 J. a Plea 
that it was won at Play, and that at 
the ſame sitting he loſt 66 J. to ano- 
ther is ill ibid. 
6. For when 106 J. is loſt to ſeveral 
Perſons tis not within the Statute, un- 
leſs they join in the Stakes, or there be 
Fraud > ibid. 


an % > Goal. 
* 


1. Where there is a Franchiſe to 
have a Priſon, a Goal Delivery is in- 
cident 343 
2. If a Priſoner be at large or out 

of the Goal he may be arreſted 345 
3. See the Courle of charging a Pri- 
ſoner when in actual Cuſtody 4047614. 
4. How the Statute for Diſcharge of 
Poor Priſoners is to be pleaded 521 
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See alſo Arreſts, Bail, and Habeas 
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1. Leſſee for Years grants the Lan 5 5 = : 9 
Habendum for the Reſidue after his 1 
Death, the Term veſts preſently, and 5 
the Habendum is void 346,347 27 „4 
2. A Termor grants or deviſes ge- 7 
nerally. The Grantee is Tenant at a 
Will, but the Deviſee has the Term — Þ 
e ibid. 7 5p= 5018 
3. See the Expoſition of the Word £47 «£7 


Pp 5 7 | 
Granted in à Will 225 het 
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See alſo Fines, &c. and Tointenants, 
2 99. 


and Patents - „ 


6 
Grants of the King, vide Rs 
and Patents. 


«2 


2 * 

\ 11,4 r A A f | 2 
— - 4 
LS 7 . 


2 - . A 5 ö . 
- FN Cp-9 4/5 US 
& jm 


T. - 


: | 
Habeas Corps, . x 
Commitment for "Treaſon in 
aiding the Eſcape of A. com- 
mitted for Treaſon ought to ſpecify 
the Treaſon for which A. was Com- 
mitted ++" 272, 347 
2. See a Habeas Corpus for one in 
Cuſtody at the King's Suit, and turn- 
ed over becauſe the Action was pre- 
cedent to the King's Extent 353 
3. But one committed tor a Cri- 
minal Matter was on the like Ha- 
beas Corpus remanded 254 
4. One committed to the Marſhal” 
by Warrant of the Chiet Juſtice of 
B. R. ought to be brought up by Ha- 
beas Corpus and not by Rule 349 
s. A Commitment by Commiſſi- 
oners of Bankrupts till the Defendant 
conform to their Authority, is ill 348 


6. An 
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6. And ſo is their Commitment till 
he ſhall be diſcharged by due Courſe 
of Law. For the Statute ſays, 2% he 
ſubmit to be examined by the Com- 
miſſioners 351 

7. So a Commitment on 35 El. c. 2. 
till he ſhould be delivered by due 


Ccaurſe of Law, is ill ibid. 


8. See a Commitment for a Fine 
upon a Conviction of forcible Detein- 
er 3 53 

9. One committed by the Admiral- 
4 in Execution is not removable into 

. R. to anſwer an Action there 351 

10. And one brought into B. K. 
ſhall not be brought into any other 
Court till he has anſwer'd there 350 


II. If a Commitment in Executi- 


— 


C —— 
FP, 


Lon by a Court of Oyer and Terminer 


be wrong in Form only, the Defen- 


. 


5 49 


dant can't be diſcharged on Habeas 
Corpus, but is put to his Writ of Error 


| a 348 
12. Note, all Commitments in Ex- 


ecution by Courts of Oper and Ter- 


miner ought to be to the Sheriff or 
his Goaler, and the Word Committitur 
to be therein | ibid. 

3. Where the Commitment is by 
Warrant the Officers muſt return the 


14. Aliter of Commitments by a 


Court to a proper Officer in Execu- 


/ : * £ oy 2 oY : i * . 
_ 08 74 7 5 7 {46 ibid. 
| 1 | 
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Atter filing the Return of a Habeas Cor- 
78 2X 12 N * 


15. A Habeas Corpus quaſh'd, be- 
cauſe directed to the Sheriff or Goa- 
ler in the Disjunctive 350 


16. An alias Habeas Corpus 1 


upon inſufficient Return of the for- 
_ mer 5 1 D ibid. 


17. A Habeas Corpus lies not to the 


hy 5 County Palatine of Cheſter 


18. A Habeas Corpus after Rider 


1 cutory Judgment then the Defendant 
died, and a Procedendo awarded 352 


19. A Protedendo may be awarded 


ibid. | 


Warrant, 349 


[ 


| 
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20. For the Record it ſelf is never 
removed by Habeas Corpus as tis by a 
Certiarari ibid. 

21. Therefore on Removal by Ha- 
beas Corpus the Plaintift here mult be- 
gin de Novo, and declare againſt the 
Defendant as in Caſtod Marr ibid. 

22. The Habeas Corpus ſuſpends the 
Power of the Court below, and while 
pending, Proceedings there are coram 
non Judice ibid. 

23. On Commitments by Houſe of 
Commons no Court can deliver on a 
Habeas Corpus, per 3 contra Holt 503 

See alſo Certiorari, and p. 8. 


AH i EV 1 
1. He can't plead a Term for Vears 
raigd by his, Anceſtor, in delay of 


mon but ſhould conteſs Aſſets 


| | 8 at 8 ö 354 
2. And if he ſo pleads a general 
Judgment ſhall be given for his falſe 
Plea : 355 
3. Where a Defendant is ſued as 
Heir, the Declaration need not ſhew 
how he is Heir © bd. 
4. What Words give an Eſtate for 
Life or in Fee without the Word Heirs. 
See alſo Diſcent and Execulors. 


Herit, 


1. Heriot Cuſtom or Heriot Ser- 
vice may be ſeized any where, but not 
diſtreined for out of the Manor 356 

2. Where a Heriot is due upon 
Death of the Copyholder it can't be 
altered by any Act of his 189 


Highways, Rivers, Bridges. 


x. Juſtices can't appoint ſix Days 
to work in Highways, between ſuch 
a Day and ſuch a Day in general, but 
muſt particularly expreſs what Days 


357 
2. dee 
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2. See the Conſtruction of 2 H. M. 
Stat. 2. c. 6. ſect. 2. for repairing the 
Pavements of Streets 356 

3. Inhabitants repairing before their 
own Doors not excuſed from Scaven- 
gers Rates es ibia, 

4. Where Inhabitants ſubmit to a 
Fine, they mult alſo repair the Way 
before diſcharged... ä 358 


£2155 £04 
F. Indictment for ſuffering a Houſe 


on the Highway to be likely to fall, 
lies againſt Tenant at Will! 7. 357 

6. The Subject has a Right to fiſh 
in all Navigable Rivers; and Q. if /o- 
la Piſcaria may be therein ibid. vide 637 
5. The County is liable to repair a 
publick Bridge, unleſs they can charge 


"4 


a particular Perſon - \ 359 
8. A Manor held by Service of re- 
pairing a Bridge, a Tenant of any 
part is liable to the whole Charge 
q 35 
9. And the Charge continues tho 
the Manor come to the Crown ibid. 
10. Indictment for not reparing a 
Foot - bridge (Pons pedalis) is ill, it 
ſhould be pedeſtris 9 
11. Indictment or Information lies 
for not keeping up a Ferry, vide 12 


Homine Replegiando, vide Re- 


Ple vin. 


Houſes and Buildings. 


1. In what Caſes one Man may 
compel another to repair his own 
Houſe, vide 22, 360 

2. An Indictment lies againſt the 
Tenant for ſuffering a Houte near the 
Highway to be likely to fall 357 

3. Where the Defendant's Privy is 
ſcparated by a Partition Wall from 
the Plaintiffs Celler, the Defendant is 
to repair the Wall 22, 360 

4. One indicted and fined for main- 
taining a Glaſs-Houſe at Lambeth 458 

N 2 — v 


2 
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5. A Quod permittat lies, proſternere 
quedam Aaificta 458, & bis 45 
6. Concerning Houſes and Build- 
ings in London, vide 425 


Houſe of Correclion. 


1. Juſtices of Peace in Seffions may 
by 39 EL. c. 4. encreaſe the Number 
ot Workhouſes if neceſſary 362 

2. But it muſt be done at the Charge 
of the whole County ibid. 

3. And the Seſſions can't delegate 
their Authority to particular Juſtices 


363 
4. The Statute 39 El. continu by 
3 Car. 1. ibid 


Sce alſo Poor, &c. 


Hypothecation, vide Admiralty. 


S ele 7 


Le—4'y 4 29 2. tk ep N 
Ideot, vide Lunatick. 


Feoſails. 


1. 223 Return of a Devaſſa- 


Matter inſenſible 129, 364 
for Matter ſenſible tho inſufficient in 
Law ibid. 
4. In Aſſumpſit after Verdict, Judg- 
ment arreſted becauſe nadum pactum 
| 6 
5. Declaration of Copyhold Lands 
without ſaying ad volunta: Domini, 
held well after Verdict, becaule al- 
ledged to be Parcel of the Manor 364 
6. In pleading Copyhold 'tis ſuffi- 
cient to ſhew the Grant of the Lord 


| 65 

7. But in cuſtomary Prechalis the 
Eſtate of the Surrenderor muſt be 
ſhewn ibid. 
P 8. A 


vit aided by Verdict 363 
2. Note after Verdict it may be in- 
tended no Damages were given for 7 / - © 


3. But it ſhall not be ſo intended 
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8. A Termor for Years can't de“ 
clare on a Que Eſtate 363 
„ 9. A Verdict will not aid a bad 
— Iitle when ſhewn, tho? it need not „ 
n be ſhewn | 365 Indidments, 
| 10. But it will aid a Title where}; - 5- | / 


: 
— > 
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11. See the Diverſity between Com- 


4 


Lg 


ment, and Declarations. 


Enparlance. 


in the Statute of Jeofails ' 325 for falſe Latin, 
13. What are Statutes of Amend- ſenta , 
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ments, and what of Jeofails, vide 51 3. Sd when the 
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Incloſures, vide Fences. 
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172 
Taformations, I 
bo i ſſtions, Kc. 

defectively ſet forth ibid. IRE pore, ONS HL 


I. Indictment for Aſſaulting a 
mon belonging to the Eſtate, and to] Duke's eldeſt Son, ſtiling him by his 


f 


vis. præſentant for pra- 
, 71 
Charge is in the 
un | | DDisjunctire, as for making or cauſing 
See alſo Amendments, Arreſt of Judg- to be made 
4. And the Charg 
Informations, cc. muſt be expreſs, nor 
argumentative, &. 


# 164342, 371 
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375, 031 


5. As Indictment for indorſing Ex- 


1. Clerks of B. R. order'd to make | chequer Bills, as if received for Cu- 


up Poſt Rolls, and not to enter ſpecial ſtoms, Judgment arreſted 375 
Imparlances in lieu thereof 363 6. So two Indictments were quath- 


2. Imparlances upon Informations ed becauſe the Charge was laid only 


in what Caſ- table and for how with a Quod cum, or Recital 
Dag, vide bs 9 ee ibid | 7. An Indictment lies for not re- 


3. No Imparlances to be allowed ceiving, turning off, or not providing 
Apprentice 


in Aſſizes without good Cauſe ſhewn for a poor 


q , 83 | 8. But Indictment lies not for in- 
>. - < -- -- Wie me not be pleaded after |ticing an Apprentice from his Ma 
2 Ip = 0 7 5 4 - 


7 -52. Imparlance, vide Abatement, Cc. and 
| 622 
See alſo Pleas, &c. | 
Incident, Appendant, and Appur- 
| x. Things ſet up by Leſſee for- 


2. And are likewiſe ſeizable on a] 5 Elzz, c. 4. 
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9. An Indictment may be at a 
rough Seſſions on 5 El. for exerciſing 
a Trade not ſerving as an Apprentice 
| 70 - 
10. But two Perſons can't be * Lg | 

tenant. ly indicted thereon for exerciſing a 

| Trade, Cc. 382. Contra for Extortion 


mon Law 
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371 


81 


ſter 
380 
Bo- ol 


ibid, 
years» for Convenience of Trade are] 21. See the Judges Opinion in the 

movable during the Term 368 Caſe of Informations on the ſaid Stat? 
al 6 
1 FE; Fe 6 ibid. 12. Indictment may be for keeping 
1 3. But Fire-hearths, Chimney pie- a Bawdy-Houſe, but not for being 
2B ces, &. ſet up by a Termor to com-¶ communis lena 382. Alſo no Indictment , 


13. In- 


wy 
a4 
5 


4 "Y» 


. * 
0 


— 
Fg 


— 


6 


nqui- ” 
5 


1 the Land 170, 366 Father's ſecond Title, as in common 
4 12. An Information on a penal Sta - Parlance, is ill 451 |: 
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13. Indictment well hes againſt the 
Husband and Wife for keeping a Baw- 
dy-Houſe 5 84 
14. A Cheat is not indictable un- 
leſs he come with falſe Tokens 379 
15. A Conſtable or other Officer 

is indictable for neglecting a Duty re- 
quired by Common Law or Statutez80 
16. AnIndiament is only Billa be- 
fore the finding, and after finding tis 
Indictamentum 313876 
17. If an Offence ſufficient to main- 
tain the Charge be well laid *ris ſuffi- 
cient, tho? other Fags be ill laid 385 
18. As Verberaverunt, Vulneraver', 
Cc. is good without Injultum fecit, be- 
cauſe Battery implies an Aﬀault 384 
19. Indictment for Preaching not 
being Licenſed quaſhd, becauſe not 
ſaid contra formam Statuti 370 
20. Indictments for any heinous Of 
fences and Informations filed by the 
Attorney General not to be quaſh'd 
on Motion 372 


-y 4A W 
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21. Motion ſor an Information of 


Perjury denied: For per Cur you may 
indict him 1 3174 
22. Where two Indictments are 
for the ſame Fact, proper to Try on 
both at once 2 382 
23. When a Recognizance for try- 

ing an Indictment on Removal; is for- 
feited or not | 355 
24. No Motion to quaſh Indict- 
ment remov'd by Certiorari after the 
Recognizance forfeited 380 
Where the Defendant ſhall give 
Security to try it, on a Removal by 
the Proſecutor 652 
25. An Indiament try'd in B. R. 
is entred on the Plea Roll, but if at 
the Old Baily tis put in a Bag, &c. 371 
26. Indictment for breaking the 


Chamber of S. in the Houſe of James, 


Evidence it was the Houſe of Jameſon, 
ii «4: 385 
27. Where a Matter concerns tlie 
publick Government and no particu- 
ee - Oy 
. 

e 


1 


Mio, = N 


vn 4 7 2 


* 9 
8 
7 
* — 


* IS 8 
l C | ” 1 4 7 = 


9 
WT. 


"4 


[ 


lar Perſon entituled to an Action, an 
Information will lie 374 
28. An Information may be for 


falſe Return of a Mandamus, not for 2 
Perjury ibid. 

29. No Proceſs can Iſſue on Infor- 
mations before a Recognizance given 
by the Informer 376 


30. Information or popular Action 
on penal Statutes made before 21 Jac. 
I.c.4. can't be brought into B. R. un- 
leſs for Facts done in the County where 
the Court ſits 372 

31. Alſo Debt lies not in B. R. on 


any penal Statute made before 21 74 r. IJ. 


ſecus of penal Acts made ſince 3730 


32. One Outlaw'd by Proceſs in In- 


formation, if he comes in and rever- 

{es the Outlawry, muſt plead inſtanter 

to the Information W774 
33. See an Information Quo War. , 

rauto, they admit Perſons not Inhabi- 

tants to be Freemen by 


ments on Writs of Guo MWarranto and &- 
Informations 
35. A Coroner's Inquiſition quaſh'd 
becauſe the Wound not ſet forth; nor 
the Party died of it 377 

36. A Coroner may cauſe the 50 
dy to be taken up ſoon after Burial, 
but not after a long time tid, 

See more of Inquiſitions and Informa- 

tions in Office for the Ring, Perju- 
ry, Riots, &c. and p. 12, 325, 514, 
587, 060. 

37. For Deer-ſtealing, if Informa- 
tion be in due time the Conviction 
may be at any time afterwards 383 

38. And in ſummary Convictions 
Appearance aids want of Summons #6, 

29. Alſo ſuch Convictions are to be 
taken ſtrictly againſt the Offender 

TS 8 


7 COX. Z 
34. And note the different * 2 2 1 A 
0M 
| 


| 37 

40. Therefore need not be laid 6. 
tra Pacem, and juxta formam Status. is 

ſufficient ibid. > 383 


41. Alſo Conſideratum quod Convittus 
CE. efe 
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e is enough, without forisfaciet 376,253 , 
432. And that between ſuch a Day 
and ſuch - Days he kill'd three Deer 1 Is 
well 4 7 © #- 2 
3 i fs 43- And that t Oath was n De 
N 8 premiſſorum, is enough 369 
AY; 5 How Execution ſhall go on 
8 oF & " affirmance of Convictions, vide 369, 
5 EC i4ge- Y Gln > * 4 Ayr] 784 
| 45. And the Executor of the N 
l er 462 ue Execution 379 
If Conviction of Peer. ical 


7 * 
n — rdon'd b by Act of General Par. 
| „ f . _ 760 485 P 77 1 £5 3874 383 
= 's ; 47- 5 4 N. Co 5. a Seller of 
= 37 of Deer-Skins may be convicted bia. 
—_ and ſee 542 
F of * Wh : 4 Of Averments in . 4 
| / 7 8 vide 611 
K EL. 855 25 See alſo Actions Popular, Convictions, 
TT 
Wo 7-7 Indictable, 
= - V AZ |, . on . Words Ay 58 
ll 2 J 3 * e 
= - N 4 * 1894 F . Infants.” 


F ( 
Ws - Ea 
1 5 20 75 I. An lakan: may buy Neceſſiaries, 
> / ©” but cannot borrow Money to buy Ne- 


R Celſaries 279, 386, 387 


77. 


or Ny for any Purpoſe is void 675 


i 8 * * * 


2. Alſo a Bond given by an Infant r) 


Diet, and lets Stables for their Horſes, 
* an Inn-keeper within 4, 5 W. M. 
13. for Quartering Soldiers 387 
2. Vote, A Lodger is upon expreſs 
Contract, a Gueſt not; If a Gueſt 
ſteal *cis Felony, if a ' Lodger not 


2.44.1. 388 
. One by leaving his Horſe 3 if = &&; 
Inn becomes a Guell Secus of a Dead 3 5-,* -; 
Thing ibid. WER 


4. An Inn-keeper (tho? Part-owner 
of a Ship) held not within the Sta- 
tutes of Bankrupts | 109 


See alſo A. and p. 18, &c. 


3 vide Expoſnion of 


te ib Words. 
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> 06 Forgery, Nuſance, Perjary, x atutes, Tuqui t fon vide  Tudidiments, &c.- 


1 Euren. 5 
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1. A Deed may be enrolled with- 


out the Examination of the Party, 
upon Proof by Witneſs of its Delive- 


8 
2. The Party died before a 


ledgment, yet the Deed was enrolled 


q 1 . In Indebit atus Aſſumpſit, Infancy 
_ - : be given 1n Evidence on 50 ibid. 

N ” 2. " . mpſit 279|, 3- And where two are Parties, Ac- 
> -7- 4 1 of a Manor, that if the] know ledgment by one binds the other 
| 3 "= Surrenderee appears not on three Pro- wid. © 

= , clamarions, he forkcits, binds not an], 4. A Rule that all Deeds be ac- 
EN, Infant: „„ 386 knowledged on the Plea-ſide and in 
2 5 3 5. See 4 Caſes cited of Reco- open Court ibid. 
| veries ſuffered by Infants on Privy- Ce 
Seals, but diſallowed 567 Iteration and Induction, vide 
bo 6. In Appeal, &. the Writ and N s and Preſentation. 6 

| 5 


© Suit of an Infant is ſubject to the Di- 
' 7. Teftionof the prochien Amie, not of the 


Infant himſel 196, 179 
„ . iP e 
4 F 9 F 
_- — . 5 77 4 
3 ; * a . 
| 1. One takes 4 to Lodge me, 
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* T enants in Com- 427 
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= Where the Words, equally to be 


| divided, make a Jointenancy, or Te- 


„ 4 . L, wad 
per m 2 —639 41 
ö 5 2 82 9815 2 
ee. 
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1 


nancy in Common 226, 391, 292 
2. Grant of 100 J. Rent to five, e- 
qually to be divided to hold to them, 
viz, 201, to each, Cc. they are Join- 
tenants | 390 
3. So a Grant to A. and B. haben? 
one Acre to A. and the other to B. they 
are Jointenants 391 
4. One Tenant in common may diſ- 
ſeiſe his Companion, 2. by an actu- 
al Ouſter 42 2 
5. Tenants in Common may be by 
Preſcription, but not by Wrong 423 
6. They cannot join in an Eject- 
ment, 423. Nor in an Avowry 390 
7. But Coparcenors muſt join in an 
Avowry, &c. 390. vide 187 
8. Zee the difference between Co- 
parcenors and Tenants in Common, as 
to pleading a ſole Seiſin 620, 630 
9. The Poſſeſſion of one Jointenant 

is Poſſeſſion of the other, ſo as to pre- 
vent the Statute of Limitations 28 5 
10. And if one Jointenant levies a 
Fine, tho? it ſevers the Jointure, it does 
not ouſt his Companion 286 
11. One Jointenant of Chattels can't 


3 


but may againſt a Stranger 290 

12. Where one + Tarn will take 

Advantage of a Forfeiture and the o 

ther not, Q. if an Apportionment {hall 
' ! E. 


be 7 pv 5 © # abs. 


L FT. 
. 
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1. Two Coparcendrs, Execution a- 
gainſt one, the Sheriff muſt ſeize all 


the Goods, and fell an undivided Moi- | 


ety 392 
2. What Words make a Covenant 


or Obligation joint or ſeveral, vide 


393 
See alſo Apportionment and Jointe- 
_— ; 
7 þ NN A. F. 
2 43 5 Jour neys Accounts. 


Where one not Party to the firſt 


* 5 
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bring Trover againſt his Companion, 


| 


| Writ may have a Writ by Journeys 


Accounts 


393 
| Tue general. . 4 AE, 
I. In Debt the Defendant may pleaeg 


a Releaſe, or give it in Evidence on the -/1 
general Iſſue of Nil Deber 294 7 /- ; - WM 
2. So in Aſſumpſit he may plead | 
Payment or give it in Evidence on 
Non aſſump ibid. 
3. Yet held, That Performance in 
Aſſumpſit amounts to the general li- 
ſue ibid. 
4. In Treſpaſs, Plea, That it was 
the Horſe of J. S. and the Plaintiff 
took and impounded it, and that the 
Defendant took him by Replevin; 
amounts to the general Iſſue bia. 
See alſo Pleas and Traverſe, 


— — 
Mu 


” 


* 


rel Yes and Profits. _ 
1. Iſſues of Lands not forfeited by 


Outlawry till Inquiſition taken; and 
Alienation before Inquiſition is a Bar 


2. Iſſues of a Jointenant for Life are 
leviable on him in Reverſion iid. 
3. Beaſts of a Stranger Levant and 
Couchant are ſeizable on a Levari © 
Facias ibid. 
4. So of a Jointenant and Commo- 
ner, unleſs the Title found by the In- 


. 
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quiſition ibid. ) 
Y : — ley 47 r * e 
1. The M J4% 20. 


+ in of E committed for 


fitting in Judgment where he was 

Party, tho* by the Charter the only 5% 

Judge there „ 396 „ - of 9 
2. Where one acts as Judge his Act - = 


is not traverſable, aliter of an Officer, 
as a Conſtable, &c. ibid; 2 60 4 


1 


3. A Judge not anſwerable ſor Er- 
ror of Judgment either by Action or 
Indictment © Ih 77 

of L. 


£ — — | * 


4. Mayor and Commonalty 
may 


The T7 27 F LE 


may limit Penalties of By-Laws to 
themſelves 39 
5. But ſuch Penalties can't be ſued 
for in the Mayor's Court; aliter if the 
Mayor could be ſevered 101d. 398 
6. Mayor is Head of the Corpora- 
tion, and an Action by them abates 
by his Death | ibid. 


Judgments. de 
G- Ex „ - 


| { . 
1. Judgment ſor a Eine may be gi- 
ven in the Defendant's abſence, but 
not for any Corporal Puniſhment 56, 
| 400 
7 . 2. Judgment may be given after the 
pPlaintiff's Death, if it be within two 
Ierms after Verdict 405 
„3. There muſt be four Days exclu- 
2: 44 / 5 ſive-between the Day in Bank and the 
EE DJ of Judgment 399 
„ 4. In what Caſes Judgment may be 
| as enter d on the peremptory Rule with- 
| . „ out Motion ibid. 
J. Judgment on Demurrer to a Plea 
| = Xo = mult be enter'd with Er quia videtur 
W- 7.0 Carie quod placitꝰ prediff &c. 402 
: 6. If the Plaintiff in a Monſtrans de 


* glare af 


e Droit fails in his Title, no Judgment 
ergo need be given for the King 448 


gf -/ 77 7. See the Forms of entring Judg- 
g 4 — _ # ments on Non proſ &c. 455, 456 


8. Judgments ought to be compleat 
and formal; and a Diſmiſſion is no 
Judgment 


7 75 


33 


r. 
map be given in Cuſtody, and how 


1 Os f 
ie 4-02. 10. Warrant to confefs Judgment 
| by a Feme, who afterwards Marries, is 

thereby revok'd | 399 

11. Yet Judgment confeis'd by 

Feme Covert refuſed to be ſet aſide on 

Motion . 4 © + 7 7/ 400 
12. Where a Judgment is confeſs'd 


972 157 : : 
IF 1 on Terms, the Court will take Notice 
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13. Judgment for a ſcandalous Li- 
bel altered the ſame Term, and the 
Puniſhment encreaſed AOT 

14. Upon Writ of Inquiry after In- 
terlocutory Judgment, where the fi- 
nal Judgment muſt be againſt the Ad- 
miniſtrator 42 


15. Bringing Debt upon a Judgment 


is no Waver of the Lien created by 
that Judgment 80 
16. And Debt will lie in an Inferior 
Court on a judgment in B. R. (43 
17. Judgment of a Superior Court 
is only voidable, tho? a private Statute 
ſays it ſhall be void 674 
18. On Payment of Coſts, Judg- 
ment will be ſet aſide tho' regularly 
entred, if the Plaintiff has not loſt a 
Trial 402 
19. No Reference for Irregularity 
after Writ of Error brought 764. 


20. What Judgment ſhall be given 
401 

21. A judgment can't be reverſed 
in part and affirmed in part, unleſs 


on a Writ of Error, vide 


part is by Common Law and part by 
Statute 24 


22. If Judgment for Defendant on 


ſpecial Verdict be reverſed in Exche- 
quer Chamber, that Court ſhall give 


the new Judgment; aliter if on a De- 


murrer 403 

23. If a Judgment of B. R. be re- 
verſed in Parliament, the new Judg- 
ment muſt be entred in Parliament 


US$45  m = [M1 4 7: 403 
See alſo Attorneys, Arreſt of Jude- 
ment, Confeſſion, and Convictions, 


Furiſc diction. 


1. All Juriſdiction is deriv'd from 
the Crown 510 
2. In Inferior Courts every thing 
that makes the Giſt of the Action muſt 
be laid within the Juriſdiction 404 


3. Aliter, if only Matter of Aggra- 
vation zbid. 
3, * " = 4 4. Bill 

* V 4 7 15 a 7 . . 
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4. Bill may be in Chancery to fore- 
cloſe a Mortgage on Lands out of its 
Juriſdiction it the Perſon be win - 

ibid. 

5. See a Diverſity where two Courts 
have Juriſdiction of the ſame Thing, 
and where not 195 

6. And ſee the Juriſdiction of Ju- 
{tices and the Seſſions touching Ap- 
prentices 67 

Sce alſo Courts Inferior, Juſtices, 
Seſſions, &c. 


fa Cf A Fury and Juror. 
1. See the Rules of ſtriking Juries 
by the Maſter, and the Practice there- 
Ro 405 
2. Jurors ought to acquaint the 
Court that they can give Evidence be- 

fore they are ſworn ibid. 
See alſo Challenge, Trials, and Ver- 


A L£ < 

l 

* 
: = 
- 


aiects. 
r Fuftices of Peace. 


1. Authority given to Juſtices of 
Peace muſt be exactly purſued 475 
2. Indictment for Forgery lies not 
before Juſtices of Peace (vide Convi- 
dlions and Indictments) 406 
3. See their proper Method of pro- 
ceeding on 14 Car. 2. for Removals of 
Poor ibid. 
4. They have no Juriſdiction upon 
the Statute of Uſury 680 
5. See, where their Orders are not 
Void, but voidable 674 
See alſo Alehouſes, Apprentices, Ba- 
ſtards, Convictions, Poor, Orders, 
and Seſſions. 
6 0 4 


Fuſtification. J0 7.637: 


1. A Wife may juſtifie an Aſfault 
in Defence of her Husband ; fo may 
a Servant in Defence of his Maſter, 


OE. 
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but not vice ver ſa 8 
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127. 


2. Nor can one juſtifie in Defence 
of his Houſe or Cloſe, &c. but muſt 
plead moliter Manus, Cc. ibid. 

3. He that commands, or even re- 
queſts another to take Goods, &c. is 
a Ireipaſſer © 409 

4. And in Treſpaſs ſuch Command, 
Cc. is traverſable; contra in Reple- 
vin 17. | ibid. 

5. In Treſpaſs for taking Goods the 
Officer need only ſhew a Writ of Ex- 
ecution 1 

6. Secus, of a common Perſon, un- 25 
leſs in Aid of the Officer by his Com- e 
mand 76 (at - ibid, 

7. Where a principal Officer juſti- 
fies under a returnable Writ he muſt -- 
ſhew it was return'd; ſecs of ſubor- 
dinate Officers ibid. 

8. A Serjeant at Mace juſtified un- 
der a Precept on a Plaint in Replevin, 
and held ill becauſe not ſhewn it was 
return*d ibid. 

9. In Impriſonment Juſtification by 


Order of Court of Conſcience to carry 


the Plaintiff to the Compter, held ill, 
becauſe the Impriſonment was con- 
tetsd, but not ſhewn to be in the Com- 
pter 408 
10. Juſtification by x El. c. 17. held 
ill for want of ſhewing a Warrant 407 
11. In 7 under a Writ tis 
not enough to ſhe where returnable, | | - 
but muſt alſo ſhew whence it ifſu*d 517 
See alſo Bailiff, Replevin, and Treſpaſs. 7 * 7: 


K. 
King. 


1 HE King has a Right to ʒthne 
Service of his Subjects 168 ©O' 

2. The King can't diſcharge the - * 

Right of a Subject, or hinder him of 

a Remedy the Law gives him 19 £4 

3: The Kings of England have not 


. A 2 — * * 


the ſole Legiſlative Power, and if the 
Wl = be 7 King 
ö Nen Ke.:0 57. 


130 
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King and Clerg 1 
does not bind Laymen, without their 
Aſſent 5 412 
4. The King can lay an Imbargo pro 
bono publico only 32 
| 5. He can't grant an Annuity ſo as 
to charge his Perſon, but may charge 
his Revenues, as the Exciſe, Gc. 58 
6. Hecan't take Benefit of a Deviſe 

to Superſtitious Uſes, but ſhall apply 
it to a Charitable Uſe 163 
% 7, In Grants by him, where it ap- 
{ pears he intends to paſs the Thing, it 
ſhall paſs notwithſtanding falſe Recitals 
AA FO 47 561 
8. He need not bring a Scire Facias to 
revive a Judgment after the Year. 603 
9. He can't pardon Murder, except 

it be by expreſs Words 499 
10. He may pardon a Diſability 
where it is only the Conſequence of a 
Judgment; aliter where Part of the 
Judgment 689 
11. He may Create an Iriſh Peer 
under the Great Seal of England by ex- 
preſs Words 510 
12. After Inſtitution and Induction 

a Preſentation by the King is void, 
tho? it be ad Corroborandum, &c. 162 
13. In conquered Countries ſuch 
Laws are to take place as the King 
pleaſes 412, 666 
14. The King's Chaplain Extraor- 
dinary is not capable of a Plurality 
= 161 

15. And ſee touching the King's 
Chaplains Ordinary and Extraordina- 
ry 161, 162 


See alſo Mouſtrans de Droit, Offices 


and Office for the Ring; and Par- 


dons, Parliament and Treaſon. 


L 
vide Maſter and 


Labourers, 
| Servant, 
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Laws, Common, Canon, Civil, &c. 


1. Here an uninhabited Country 
is found out and planted, all 
Laws in Force here arc immediately 
ſo there 411 
2. But where an inhabited Country 
is found and conquered, not ſo till de- 
clared by the Conqueror 411, 412, 
666 
3. No Canons oblige the Laity 
without Conſent of the Civil Legiſla- 
. 412 
4. The Iſlands Gaernſey, Jerſey, Sarxe, 
c. are govern'd by the Laws of Nor- 
mandy oo 40 
5, The Laws of Ezelaza do not ex- 
tend to Virginia, &c. being conquered 
Countries 411, 666 
6. Where an Iſſue depends on Fo- 
reign Laws it may be try ed in the next 
County, and ſuch Laws given in Evi- 
dence | 651 
7. A Temporal Matter incident to 
a Spiritual Juriſdiction. mult be tryed 
according to the Rule of the Common 
Law | 547 
8. See the Difference between the 
Maritime Law and Common Law as 
to the Hypothecations 34 
9. And of Lex Mercatoriæ, vide Bills 
of Exchange, and p. 443, 125. 
And Lex Parliamenti, vide 512. 
See alſo Villeias, and p. 18. 


Law-Caſes denied, vide in Fine 


A | 3 
1. A Leaſe for a Year, and fo from 
for two Years certain, and after at Wil! 


412 
2. When a Leſſor or Leſſec at Will 
may determine his Will, vide bis 413 
i 3. Termor 
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3. Termor for Years grants for a 
leſs Term to commence after his Death, 

*tis good ibid 
4. A Parol Demiſe to hold from 

- 2 |» Year to Year, & ſic altra quamdiu, &t. 
is a Leaſe for two Years 414 

5. And after, every ſubſequent Year 

begun is not determinable till that be 

ended ibid. 

6. And is not void by the Statute of 
Prauds ibid. 
7. Leaſes of Copohold-Lands are 
void, and a Forfeiture 187, 537 

8. Quere of Leaſes in Poſſeſſion, and 


Reverſion 537 

9. For Biſhops Leaſes vide Biſbops, 

ESR See alſo e 8 I, 2. — 
787 J Te — 2 e 

1s Legacy. "; N 


* 


1. Where a Real Eftate ſhall be 


charged with Legacies in Equity, vide 
TEE OTE Et 7 SF 
Y 4 74 2. A Legacy to a Creditor greater 


FU or leſſer than his Debt, how to be taken 


1 7 4. 155 508 
5 80 An Action lies for a Legacy de- 
viſed out of Lands 415 


4. Eſtates pur auter vie, how far 
ſubfect to the Payment of Legacies 
So hee | 464 
. 7 Where a Time is annext to the 
Legacy and not to the Payment, and 
the Legatee dies before the Time, tis 
a lapſed Legacy 415 
6. See a Prohibition to Spiritual 
ak. Court on a Suit for a Loney or refu- 
ling Proof of Payment, by one Wit- 

neſs 


—- 

See alſo Aſſets, Execators and De- 

tw xt ; K viſe 1 c. — T- — 4 2 17 5 
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1. The whole Lihel need not be ſet 
forth in the Indictment, but if any 
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in Evidence 417 

2. Copying a Libel is criminal, and 
writing a Copy without Authority is 
writing a Libel 417, 419 


3. He that Writes a Libel is the 
Contriver, and having a written Co: 


py of a known Libel is Evidence of a 
Publication | 418 

4. Where a Matter is unlawful in 
general, a general Allegation ſhall be 
ſo taken ibid. 


Limitations. 


1. Defendant being beyond sea, does : 


not avoid the Statute of Limitations ; 
contra of the Plaintiff 420 


2. And in Replication, to avoid that 
Statute, Continuances muſt be ſnewn 


ibid. 
3. In Impriſonment, that Statute 


being pleaded to part, the Plaintiff 2 


muſt reply it was one continual Du- 
reſs ibid. 
4. Action removed by Habeas Car- 
pus, and that Statute pleaded above, 
the Plaintiff may reply, the Suit below 
was within fix Years 424 


5. Pleas of the Statute of Limitati- 


ons are to be favoured 421 
6. Yet 'Cuere if the Statute be plead- 
able to Suit in the Admiralty tor Ma- 


riners Wages 424 


7. Not guilty within ſix Years is 
ill in Treſpaſs (being limited to four) 
423, 424 

8. Where the Duty ariſes on Con- 
ſideration Executory, the Defendant 
muſt plead, quod Actio non accrevit, & qc. 
422 

9. A. receives the Inteſtate's Money, 
and afterwards Adminiſtration is com- 
mitted to B, the Cauſe of Action ac- 
crues by the adminiſtration 421 


10. Twenty Years Poſſeſſion is a 


good 
3 A 
2 4 N — © 
2 h xd Pa 7 r e. df 
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| Liberties, vide Franchiſes. © - 
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good Title in Ejectment, for the Plain-| 


tiff as well as the Defendant 421 

Ir, The Statute of Limitations runs 

not againſt A. unleſs actually ouſted 

or diſſeiſed | 423 
12. 4. barr'd in his Formedon may 
take Advantage of a Right of Entry 
. add 22 

5 | See alſo Evidence, 1, 2, 3- Fr 


AM 97 
TDLondon and its Cuſtoms. 
| 5 | DE - Sag 3 
„ t cerning new Lights was only during 

- +/”*_ _ rebuilding of the City 1 

2. Cuſtom to puniſh by Informa- 
tion in the Court of Aldermen for Aſ- 
= ſault and contemptuous Words of an 
* _. . Alderman in Execution of his Office, 
is good; aliter if to disfranchiſe ibid. 
3. By Cuſtom of London an Execu- 
tor ſhall place the Teſtator's Appren- 
tice with another Maſter, &c. 66 


4. The Cuſtom there concerning 


Freemens Eſtates extends only to Chi 


| | dren, not to Grandchildren 426 
1 | 5. So the Cuſtom of Hotchpot there; 


= and where it appears under the Fa- | 


| ther's own Hand how much a Child 

| has received, the Court will judge if 
8 a full Advancement or not ibid. 
| 6. Mayor and Commonalty of Lon. 
don may limit Penalties of By-Laws 

to themſelves, but cannot be ſued for 

fo in the Mayor's Court 397, 398 
__ - —- 7. See the Difference between Lon- 
7 don and other Cities, as to the Cuſtom 
Gilda Mercatoria | 204 


See alſo By-Laws, Corporations, &c. 
Lunatic and Ideot. 


| 1. An Ideot is maintainable by the 
| Pariſh where his Father is ſettled, and 
not where born WE 

2. The Bond or other Deed of one 


1. Court of Aldermens Power con-| 


3. A Prohibition to Probate of Will 
on ſuggeſtion of being Non compos de- 
nied 552 
4. Surrender of Tenant for Life be- 
ing Non compos, to a Remainder Man 
is void, &c. 576 
See alſo Lfants. 


M. 
Maihem, vide Treſpaſs. 
i 0.7 $74Mandams. 
Ad. C FE. 


1. A Mandamus to one, to com- 
mand another to do the Act is ill 436, 
vide 701 

2. Several Perſons can't join in a 
Mandamus to Reſtore 433, 436, 437 


fore granted; but the Alias and Plu- 
ries. may be returnable immediate 434 
4. And fifteen Days between the 
Teſte and Ref if above forty Miles 


from London, and eight Days if 1 1 
nd. 


and next an Attachment, &c. 


a peremptory Mandamus is of Right 
755 421 — 0 72 1 ta. 4 0 
7. Let if Action be brought for — 
falſe Return in C. B. no peremptory 
Mandamus ſhall go 428 
8. Where an Officer at Will is re- 
mov'd and the Corporation does not 
rely on their Power, but return a 
Miſdemeanor, and that is inſufficient, 
a peremptory Mandamus ſhall go 428, 
| 8 

9. Want of Summons is no Obje- 
Ction for Removal if the Party ap- 
peared and was heard 428, 435 
10. A Cuſtom to remove «4d libitum 


Non compos is void © 427, 675 
| {- FFF 15 
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is good, but that mult be return'd po- 
| ſitively 


3. The Writ not to be Teſted be- 


5. And if the firſt Writ be not re- 
turn'd, a peremptory Rule ſhall go, 7 


429 
6. Alſo after the Return falſified 


3 6-34. 


2 


cd on the fame Writ, but they 


de for the Matter charg'd 


- 2 4 A : 
ufa HH AI 11 170 PrCt uk 7 74 
„ 17-24; 


The 


FA = EE 


fitively - 35 - 430 

11. A Return of a Mandamys muſt 
be certain to every Intent 432 
12. Several Matters may be return- 
muſt 
be conſiſtent 436 

13. A Variance between the Writ 
and Ref? in the Name of the Corpora- 
tion is ill 434 

14. A Mandamus directed to the 
Mayor, Bailiffs, &c. the Mayor alone 
may make the Ret' and the others 


can't diſaygõ w. . 431, vide 701 
Y ik. dhe May r is "ſhe e if 
he does it againſt the Conſent of the 
Majority 431, 432 

16. Where the Ret' ſpeaks of a Con- 
ſtitution different from the Writ, it 
ought to deny the Suppoſal of the 
Writ 431 

17. Return of a Reſignation in the 
Corporate Aſſembly and Election of 


another into the Office is good 433 
18, But aon fuit debito Modo Electus 


is not good, unleſs the Writ ſuggeſts 
a Debito Modo 433, 434 
19. An Amotion or Removal muſt 
4 
20. Nonattendance is a good Care 
of Forfeiture of the Office of Recor- 
der ibid. 
er. A Rule to inſpect the Charter 
in Order to make a Return, denied 430 
22, Concerning Mandamus's for O- 
verſeers of the Poor, to make Rates or 
come to Account, vide 525, 531 
See alſo Diſtribution, Motion, 2. 
dad Writs, V 2-74 
1 3 ＋ þ J. » 40 p — 
Manor, vide Copybold. 


Markets, vide Fairs. 


Marriages, vide Baron and Feme, 


and Page 437. 
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Mariners, vide Admiralty. 


— 
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Aarſbul | and Mar ſbalſea. 
"$4:2S 10> 92 


1. A Bond to the Marſhal to be a = 325 


true Priſoner is good 438 
2. The Earl Marſhal of England 


formerly Marſhal of B. R. 439 
3. See the Juriſdiction of the Pa- 
lace-Court | ibid. 


4. Debt lies not in the Masſbalſea 
on a Judgment in B. R. ibid, 
5. The Office of Chamberlain of 
the King's Bench Priſon inſeparably in- 
cident to that of Marſhal ibid, 
6. All other Marſhalſeas originally 
deriv'd from that of the Earl Marſhal 
of England 439, 602 


Maſter and Servant. 1 
1. Maſter is liable for neglect o ß . 


his Servant, not the wilful Wrong 441 
2. And he that imploys a Servant 
undertakes for him 440 
3. Yet the Servant's Act binds not 
the Maſter, unleſs he acts by his Au- 
thority or he conſens 442 
4. Goods are ſpoiled by Default of 
a Maſter of a Ship imploy'd by the 


Owners, the Owners are liable 440 


5. But the Action muſt be brought 
againſt all the Part-Owners, who make 
but one Maſter ibid. 

6. The Servant may juſtifie Batte- 
ry in Defence of his Maſter, but not 
2 conuerſoſ̃ hy 


. 


# 


Ml | _. 
7. It a Servant be robbed of his 
Maſter's Money or Goods, he or the 


Maſter may ſue he Hundred 613, 
4 l 61 


8. A Maſter of a Stage-Coach is 
liable for Goods loſt by his Driver if 
he takes a Price for Carriage; aliter 
not 282 

9. A Covenant betwen the Maſter 
and a third Perſon, the Servant not 
being Party (vide Apprentices) 479 

10, Order by Juſtices for 3 

Wa . - 2 3-2 22 0 


72 


VWs * 


— 


. Fa. 


The TAB 2 MW 


———_— _— 


of Servants Wages, if it does not ap- 
pear what Wages, ſhall be intended 
Husbandry 442, 484 
11. So, Order to pay 42 5. for La- 
bour in Husbandry held good, tho 
it does not appear ſuch Wages as the 
Statute directs 441 
12. For Remedies for Wages are 
favoured in the Superior Courts 441, 
HS! 7 
13. See the Diſtinction between Ser- 
vus pradialis and perſonalis 667 
See alſo Apprentices, and Authority. 


77 


Maxims. 


1. Omnis innovatio plus Novitate per- 
turbat quam utilitate prodeſt 20 
2. Sic utere tuo ut alienum non lædas 


22 
3. Volenti non fit Injuria ibid. 
4. Quicunq, habet ordinariam Juri ſ 
dictionem eſt Loci illius ordinariu 41 
5. Annua nec Debitum Judex non ſe- 
parat ipſum 117 65 
Fa Id certum eſt quod certum reddi po- 
te | FEA 75 
7. Non eſt Juſtum aliquem poſt Mor- 
tem facere Baſtardum I21 
8. Ex nudo patto non oritur Attio 
(vid. 24.) 129 
9. Par in Parem Imperium von habet 
1 
10. Nulla Curia quæ Recordum non 2 
bet pote ſt mandare Carceri 200 
Ii. Actio pro injuria perſonali mori- 
tur cum perſons, (vid. 12.) 210, 314 
12. Placitum eſt nomen collectivum, 
2 e 219 
1 3 . Expreſſio eorum que tacite inſunt 
nihil operatur | 233 
14. Nemo De- 
lifto 25 
15. Qui ſentit Onus ſentire debet 
commodum 


bis punietur pro uno 


02 
16. Vtile per inutile non vitiatur gr7 
17. Utlagatus non copvitins eff 


Fatto, Oc. 494 | 


" 
- 


18. Res eff miſera ubi Jas eſt vagum | 
19. Qui facit per alium facit per ſe 68 , 
Meaſures, vide Weights. 
Melius Inquirendum, vide Coro- 


ner and Office for the King, 


Merchants and Merchandize, cl | 
1. The Word Merchant includes 


all ſorts of Traders, as well as Mer- © 


chant Adventurers 445 
2. And the drawing a Bill of Ex- 
change makes a Merchant to that 
purpoſe 125 
3. Between joint Merchants the Re- 
medy ſurvives, but not the Duty 444 
4. Therefore the Survivor and the 
Executor can't join in an Action ibid. 
5. In Policies warraxted to depart 
with Convoy, is intended without wil- 
ful Default of the Maſter 443 
6. And intended only, from the 
Place of having Convoy ibid. 
i: And Deviation diſcharges tlie 
Policy for that Time, Cc. 444, 445 
8. Quere if a Ship ſeized by the Go- 
vernment be within the Word Detey- 
tion in the Policy A4 
9. A Policy altered by Conſent 45 
ter it was under written, yet good 1b. 
10. Goods ſpoiled by Default of the 
Maſter, the Owners liable 440 
See alſo Admiralty. 


Misfeaſance, &c. vide Aclions 
on the Caſe, 2. &c. Y © NP: 


Miſnomer, vide Abatement, Ad- - 
Wien, Names, and Variance. .*\\. . 

or Ci Ber 1 a 
Modus Derimandi, vide Tythes. 8 is 
fone _ 
Le eff Ho * 45 2 . Lama g,. 


1. Any Piece of Money coin'd at 


the Mint is of Value as it bears Pro- 
9 portion 
1 


7 1 9 
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portion to other Current Money, and 
that without the King's Proclamation 


2 
4%. The Unite being raiſed 16 4 
Eing James the uſt, was the Occaſion 
of coining Guineas, vi. at 205. bid, 
3. In Indeb aſſump? to pay 13 l. 105. 
for Nine Guineas receiv'd, not neceſ- 
fary to ſhew the Number of Guineas 
(vide 9, 22.) ibid. 
4. Money paid on a void Award 
may be pleaded as Accord and Satiſ- 
faction * _ 71 
5. A. receives Money of B. by the 
Hands of C. *tis 4's Money and he 
muſt abide by the Loſs 507 
6. A Power to charge Lands with 
a Sum of Money imports the Intereſt 
thereof alſo 538 
7. Touching bringing Money into 
Court, vide 583, 596, 597 
See alſo Aſſumpſit, Rules of Court, 
and Tender, &c. „ „ r 
„ re : 
Y,. 597 
olies. 
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Mono 


See the Conſtruction of the Statute 
21. Jac. 1. c. 3. of Monopolies and of 
new Inventions 447 


Monſtrans de Droit. 


1. If the Plaintiff therein fails in 
his own Title, he can't rake Ad van- 
tage of another's, or want of Title in 
the Crown 447 

2. The Record of the Inquiſition 
thereon is before the Court with re- 
ſpect to the Plaintiff only 448 


+ 


See alſo Page 295 


| Mortgages. 

1. A Mortgage with Proviſo, That 
future Intereſt if not paid ſhall be ta- 
ken as Principal and bear Intereſt, the 
Proviſo is void 449 

2. A Mortgagee or Purchaſor pre- 
h $4 — r, 0 & EA: £4 25. 

71 2 27 c tn (# 3 r 

246 


> 


3. And ſee the Judgment therein 26. 


cedent, tho? by defective Conveyance, /' © 
ſhall be preferr'd before Aſſignees of ©: 
Commiſſioners of Bankrupts ibid. 

3. Where perſonal Eſtate ſhall be 
applied to pay off a Mortgage in Diſ. 
charge of the Lands 449, 4 

4. See alſo Chancery, 19, 20, & 
and Diſſeiſin, 1 and 2. 


Motion. 


1. No Motion to quaſh Indictments 
removed by Certiorari after the Recog- 
nizance for Trying is forfeited 3$0 

2. No Motion for peremptory Man- 
damus after Verdict for falſe Return, 
till 4 Days after Re- of the Poſtea 43 1 

3. If a Plaintiff moves to amend his 
Declaration the fame Term the Plea 
comes 1n, he need nor give new Rules 
to plead 520 

4. No Motion for a new Trial aft- 
ter Motion in Arreſt of Judgment 647 

5. Where a Sci Fz ſhall iſſue on 
Motion, and where without, vide 598 

6. A Franchiſe not to be allow'd on 
Motion, unleſs formerly pleaded, and 
is upon Record 450 

7. Where a Fine is ſet for forcible 
Entry, the Conviction not to be quaſh 
ed on Motion ibid. 
8. See where a Venue may be chan- 
ged on Motion, in Barriſter and Viſue. 
9. How to move to make a Record 
a Concilium 555 


Murder, vide Appeal, Felony, 

| and Page 614. 

. E | 
N. 

Names of, Furcha ſe and Dignity. 


1. Duke's eldeſt Son is not to be 
| ſtiled by his Father's ſecond 
Title in legal Proceedings, tho allow- 
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c. 7 dl. 


ed him in common Parlance 45 7 
| 2, 
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3 A Corporaeion may ſue by their | 


Name of Incorporation, tho' they have 

expreſs Power to ſue by another 451 

5 A Variance hetween the Writ 

£4 3 Return of a Mandamus in the 

Name of the Corporation is il! 434, 

am H : vide 433 

44. A Bond made by the Name of 

| Erlin, but ſubſcribed Erlwin, is no ma- 

terial Variance 462 

5. On Certiorari to remove Orders, 

75 the Name of the Pariſh in the Writ 

and that in the Order muſt be the ſame 

452 

6. If a Writ or Declaration be ja 

gainſt one as Knight only, when he is 

a Knight and Barronet, 'tis a Miſno- 

mer 50 

See alſo Abatement, Additions and 
Variance. 


Ne exeat Regnum, vide N. rus. 
Negroes, vide Villeins. 


Alf Prius. 


1. The Authority of a Judge of 
Niſi prius is by Commiſſion of Aſſize 
454 

2. A Judge of Niſ# prius may re- 
ceive a Nonſuit at the Aſſizes 456 
See allo Abatement, 17. Amendment, 


14, 16, Oc. and Arreſt of Judgment. 
Nobility, vide Peers. 


Wolle Proſequi, vide Nonſut. 
4 6 % 9h = + 
| Non Compos, vide Lamatick, 


jun clas. g 4.49. 
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one Defendant aſter Interlocutory 
Judgment, not after Final ibid. 


without an Arreſt, the Plaintiff may 
be Non pro vd Fa ibid. 
4. In a Quare Impedit Nonſuit af- 
ter Appearance is peremptory 559 
5. So it ſeems in Appeal: But Non- 
ſuit therein before Appearance is not 


peremptory 64 
6. In Ejectment againſt ſeveral, if 


former, and be Nonſuit as to the latter 


7. Where ſeveral Defendants ee 
in Plea, Plaintiffs may enter Now pros? 
againſt one, any time before the Re- 
cord ſent down 457 


Indictment, will not maintain an A- 


2 . 
— 


xd. Þ2 * 7 le 
1. Notice is not neceſſary to be al- 
ledged where the Matter is preſumed 
to be known without it 45 
2. As where A. in conſideration V. 
would deliver up a Bond to C. aſſumes 
to pay B. 30 l. Action lies on B's deli. 
ver ing up the Bond to C. /ans alledging 
Notice to A. of ſuch Delivery; be- 
cauſe intended ibid. 
3. Where and what Notice is neceſ- 
ſary or mw in ae to make a Settle- 
l, 4278; 476 
4. Where one 1s bans 0 
do an Act of which he is to give No- 
tice, tho? ſuch Notice is diſpenſed with 


Nonſuit. by becoming impoſſible, yet the Act 
a. 0 ite muſt be done 214 
I. In Treſpaſs againſt ſour there can 5. If there be no actual Proceeding 
LEG / be but one Nonſuit for want of Decla- | within four Terms, there muſt be a 
6 to . | as: he i ff 2 e 7 7 — ; 
„een 72 i} 7:9 „ / 2 7% 5 Term's Notice of Tryal 457 
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2. A Non pros may be entred as to 


3. Where a Defendant files Bail 


ſome confeſs Leaſe, Cc. and others not, 
the Plaintiff may proceed as to the 


8. A Diſcharge by Nolte proſegui on 


* 


5 
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Th TABLE. 


6. See more concerning Notice of 

Tryal, OG » 257» 645,650, 653 O. 

2 ts 7 7 7272 4 5 4.9. 
See alſo Requeſt. Oaths and Afrdavits. BE 


{fy 7 Aﬀtenment. es the Oath of the Tryors of 6 rs 


| of Jurors on a Challenge fo 
1. Where the Defendant by Plea | Favour, &c, 162 (VN 0 
makes a tranſitory Treſpaſs local, the| 2. Oath made de Veritate premiſſo- i +5 Y 
Plaintiff may make a new Aſſignment rum is inſufficient in Convictions 36 | 4 
453] 3. Concerning the taking of Oaths © 7 © 7 © | 
2. Where the Place is made mate- to qualifie for Offices in Corporations © 7 _© 
rial by the Defendant's Plea, he mut n 
ſhew it with certainty ibid. 4. Where a Peer ſhall depoſe on * E.: 
3. If in Treſpaſs, quare Clauſum fre. Oathror his Honour 512, 513 
git, he pleads Liberum Tenementum, and] 5. One Robb'd, if he refuſes to take 
Iſſue thereon, he may ſhew any Cloſe | the Oath can't ſue the Hundred 61 3 
that is his Freehold ibia| 6. Affidavit of the Time when a 
4. But if the Plaintiff gives the Cloſe | Declaration was delivered 670 
a Name, the Defendant muſt provea| 7. On Submiſſion to a Fine after 
Freehold in the Cloſe fo named ibid. confeſſing an Indictment, Affidavits 
: may be read to prove the Proſecutor 
Nudum Paclum, vide Aſſumpſit. N firſt; contra after a Convi- | 
5 Nuſance. 8. Affidavits taken before Commit 4, al 
| 32. 67 — 2 Ef: | ſioners, by 29 Car. 2. c. 5. muſt be . >. (i 
v I. Ifone erects a Houſe which ſtops |a Cauſe in Cout 4017 > 6.5 A 
my Lights I may pull it down 459] 9. Where Affidavits of Perſons Pil. 
2. In Caſe for ſtopping Lights it|lory'd _ be read ibid. 
muſt appear that the Lights were an- 10. Where on ſhewing Cauſe new a 
cient ibid. | Affidavits may be read to ſupport a 1 
3. And Conſuevit after Verdict there- Rule ibid. 
in imports Time out of mind ibid. 
4. Tenant for Years erects a Nu- if. Obligation. a 
g ſance, and makes an Under Leaſe to 
* B. Action lies againſt either 460 1. Inſenſible Words in the Sum of 
F 


5. A Quod permittat proſternere que-| an Obligation may be explain'd by the 
- * 22 12 nocumentum, & c. lies] Condition 8 1 4. 
i 458] 2. As Sex triginta Libris, or Qua- 
6. In Juſtification of abating a Nu- | arans Libris, &c. ibid, 2 
ſance it need not be ſhewn, That he j Condition of a Bond (reciting a a 
did it doing as little Hurt as could be] Debt) not zo pay, is repugnant, and, _ 


' 


du 458, 459|the Bond ſingle „ 
a 7. Keeping Swine in a City a Nu-| 4. Bond made by Erlin and ſubſcri-7 ' + | 
ſance at Common Law, and IndiQta-|bed Erlwin, is no material Variance £75 #1 | 
A At: 'f 
ble 460 462 7 
„% ͤ - 5. Bond from A. and B. to H. joint 
N / Za COON X 4 + > + CD: | and ſeveral, a Covenant from H. not 
or. „„ „5 1 £ | to 
* . ö 3 f 5 9 CT 
„„ Al. L f 3 , 
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to ſue A. is no Defeaſance 575 
6. A Bond by a Deputy to pay a 
certain Sum out of his Sallary or Profit 
is good | 466, 468 
7. But where it is without; Relation 
to the Sallary or Profits, tis void ibid. 


D h 
1 3 alſo [ 9), Date and Chancery 
=, - . 
, Herner and Occupancy. 
f | FI 7 7 


of 3 1789. 


1. The Heir ſhall be charged in 
the Caſe of a ſpecial Occupancy with 
payment of Debts, not Legacies 464 

2. An Adminiſtrator ſhall be charged 


in like manner where he is a ſpecial | 


Occupant 7 = % 463 


4 p 75 17 s Offices and Officer 5. v 
* 


2 2 
1. A Judicial Office may be grant- 
7 2 ed to two, but if one dies it does not 


n 
1 
HA 


=: : ſurvive, unleſs ſaid, To the Survivor 465 
— 7 2. The King grants an Office to A. 
_—_ durante bene placito, and after grants it 
> 97. CH to B. to commence after the Death, 
=: if 8 Surrender or Forfeiture of A. the lat- 
1 7: ter Grant is God ibid. 
„3. Office granted at Will is at the 
5 7 /-@ Will of the King, and not of the Par- 
| 7 an” $ ty, and may be ſurrendered 466 
1 4. King's Tenant at Will may for- 
feit; but there muſt be an en 
TT (a: a6} 
—_— 7 Non àttendance a good Cauſe of 
> © (© ©" Forfeiture of the Office of Recorder 


K 
13 a 4 
48S; l © 6. Of removing Officers at willig 

Corporations, vide Mandamus 8. and 

7 K p. 428. : 
33 4 7. A Freehold to commence in fa- 
l furo may be in a Rent de novo, or in 
N an Office | 466 
1.45. 8. Bond by a Deputy to pay half 
the Profits of the Office, or a certain 

Eh Sum out of the Sallary, &., is good 
3 | ibid. and 468 

2. „ 9. Farl Marſhal of Egland former- 
„ ly Marſhal of B. R. and the Office of 


£6: Chamberlain of the Priſon incident to 
3 ? 237 $f I, | Fray 
EF 7 ; 7 r ＋ 466: 


7 of - 
og ie tn PS27A 
BZ Ay > 7A ga am | 

F 4 


eric. 
1 


. ”L. — 1 7 7 997 


#7 * 1 4 


that of Marſhal 439 
10. The Caſtos Rotulorum may ap- £0 
int the Clerk of the Peace without © 
ed : 467, vide 479 
11. Concerning the Office of Clerk 
of Aſſize, vide 670, 671. and Clerk of 


| the Market 327 
12. A Pariſh-Clerk nominated bop 
the Parſon is in for Life, Sc. 
7 3. And Caſe lies for diſturbing ln 


#3 536/-, 


in the Execution of his Office 468 
Corporation 398, 432 
See alſo Batliff, Conſtable, Coroner, 
Fees, Mandamus, Marſhal, Judge, 
Sheriff, &c. | 


., Office for the King. 
4 85 ** 1 ' T'(v 4-6 $9 
1. An Inquiſition finding ſome © 
Points well, and nothing as to others 

! | BLM 
may be ſupplied by a melins Inqui- 


rendum 469 - 
2. Contra Where it is defective in - 
the Points found ibid. 


3. A. Tenant for Life, Remainder 
to B. in Fee; A. is attainted, the King 
ſeizes, B. may enter on the King ibid. 

4. Aliter if an Office had found 4. 
ſeized in Fee, &c. . 

See Monſtrans de Droit. 


af; of Tuſlices of the Peace. 


x. Order by Juſtices reſiding in the 
County, not enough, ſans ſaying of or 
for the County 474 

2. Order for Removal need not be + 
by Juſtices of the Diviſion, but muſt 
be Quorum unus, vide bis 473, 450 

3. Juſtices can't command the Offt- 
cers of the Pariſh whither, H. is ſent, 
to remove him 493 

4. On Orders of Removal the Exa- 
mination muſt be by both Juſtices, 
Quorum umu. 4388, 489 

5. Order to remove one to B. becauſe 


the Father laſt ſettled there, is ill 470 
2 . 


Pe, . * 
by 7 1 Gn F/ 4 5 q 6. 757 þ 

. „ ſe ui 1 19 2 _ | 

„ THI ST? H Ie 

Ef ? - e 
ea. © pal 369 „ 1 
K. 

, 627 

„„ IN r © ng 


14. The Mayor is the Head of the 7 // ” 


# 
* 


* 


— 


* N 2 5 57 72 L 
n F- 73 2 

C TTTA A Ihe IV A ie gf 
POLES ak Liab od 


% 


, 


. 
_ 


2 
gz 


— 


The \T" A NLA 


6. So to remove A. and his Family, 
or Wife and Family, becauſe too gene 
ral , 482, 48 5, 488 
7. So an Order reciting, we are 
inform d, B. is the Place of legal Set. 

tlement, is ill 47 
8. Alſo there muſt be a direct Ad- 
judication of the Place of legal Settle- 
ment 478, 479 
99. Order made on Complaint that A. 
is likely to be chargeable is not good 
without an Adjudication 491 
'4- To. And ſuch Order muſt be made 
on Complaint of the Church- War- 
EY dens ( 492, 493 
5 11. But need not ſhew that he did 
not Rent a Tenement Fro: per Anw ib. 
12. Order of two Juſtices not ap- 
pealed from binds the Pariſh upon 
which 'tis made, till a new Settlement 
is gained 4388, 489 
13. And held, an Order of two Ju- 
—ſtices binds againſt all Pariſhes till re- 
>. 4, pealed 481, vide 524, 527 
14. Vet an Order of Reverſal on Ap- 
peal binds not a 3d Pariſh norParty 486 
15. Where Juſtices may remove to 
or from Extraparochial Places, vide 
228 Po + ho 5. Z CO. | 486, 487 
16. The Pariſh on whom an origi- 
nal Order is made can't remove till it 
be reverſed . | 488 
17. And the Seſſions on Appeal can't 
ſend to a third Place not Party 475 


5 A ; * 


18. Nor can the Seſſions after their 


firſt Order make an Order of Review 
(vide Seſſions) 477 

19. And on Appeal from Order of 
Corporation Juſtices muſt be to the 
Seſſions oi the County, not of the Cor- 
poration 


490 
5 20. The firſt Order failing all ſubſe- 


quent Orders fall to the Ground 482 


22. After Order confirm'd on Ap- 
ES 43 , peal, if a Perſon goes to a Pariſh not 
: Party he muſt be remov'd by original 
Order ” 47 5 | FT HT Tr — 1481 


22, Note, An Order reverſed is fi- 
- 7 9 [ „ 
6 E — H A? 5 
8 


7 


ö 


nal only between the Parties; but if 
confirm'd, or not appeaPd from, *tis 
final to all the World 492,524,527 


ney is in their Hands 484 
24. They may order Wages to be 
paid generally, and the Court will in- 
tend it for Husbandry 442, 47,484 
25. Order for Maintenance of a poor 


tal quaſh'd - | F 
26. Payment of Pariſh Rates, either 
for Houſe or Perſon, makes a Settle- 
ment 478 
27. Where and what Notice on o- 
ther Accounts is neceſſary to make a 


only return the Order in hc verba 


only, can't be thereon fined for the 
Fact 1 4494 
8. 


reverſe it at his own Charge, and the 
difference inter B. R. and C. B. herein 495 


perſon to reverſe it, except in Trea- 


f [ 
— fs 


23. Juſtices may order the laſt Over- / * 
ſcers to pay their Succeſſors what Mo- 


Child dropp'd in Chrift-Church- Hoſpi- © 


Settlement 47 2,473,476. and vid. Poor : | 
28. On Certiorari the Juſtices can 


Fg - 
” { ” 
* 4 by 


29. Dete& of an Order can't be « 
made good by Matter alledged in the . 


Where the Plaintiff Ts allowed to - 


yu" 


534 
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Return ibid. Nee 
30. See an Order by two Juſtices A 
to execute another Order made by o- 1 
thers, not good 489 ⏑.9̃ © = | 
See alſo Apprentices, Baſtards, Certio- 7 | 
rari, Juſtices of the Peace, Poor, and 
, Sefſons. 1 -O. hi 
7. . J ; * 8 4 N . 479 
Ordinary, vide Admmiſtrations, . - 0nd 
and Preſentations. L Af. OM 
FE ng Up = AA A N 
Outlaum . 9 
S af |. _ þ 4x 6 2 "et 5 1 
li . { howvEt \ 
r. A. indebted to B. ona Judgment... 4 
and to C. on Bond, is Outlaw'd at th , - © 
Suit of C. and his Lands ſeized, te 
Outlawry ſhall be preferr'd before the | 
Judgment (except Fraud ſhewn) 495 NY 
2. One Outlaw'd for a Miſdemeanor i 
(1 


I, 
1 63, 0 


4 \ 


4. Defendant need not appear in 


ſon 


The 


ME. 


27 fon or Felony 496 | 
5. If one comes in or appears gratis 
he may reverſe it without 111 aliter 
if by Cepi Corpus bid. 
: 6. If two are Outlaw'd Wee to re- 
verſe it muſt be in the Name of =: 
ibi 

7. But one of them may be ſum- 
moned and ſevered, and then it ſhall 
be only for his Benefit that appeared 6, 
„ 8. On Error go reverſe Outlawry| x 
74 ſor Felony, if Tore be Lands a Sci 
a fe 1 Fe muſt iu 495 
1 495. 9. But if the Attorney Geol con- 
6 0 feſs on Record, there are none, no Sci 
| „15 Fa? is neceſſary ibid. 
10. See Outlawry on Meſne Proceſs 
. does not make the Debt 2 Lien on the 


— 


17 . C. 
| { > 5 WF 7 Land | .80 
3 "Þ Orphans, vide London. 
Overſeers, vide Poor. 
- . 44. 


, 5 7 Oer and Sheuing of Deeds, NC. | 


11 5 : 1. Want of Profert, &. is only Form, 
Aland cured by Verdict 497 
[ 2. And upon Profert made unnecel. 
| fary Oyer ſhall not be given? ibia. 
3. Variance between the Writ and 
Count not pleadable without Praying 
oO of the Writ 658 
4. A Negative Plea need not con- 
cds 5 607 rout patet, & c. (vide p. 1.) 520 
here Letters Patents muſt be 
pleaded with a Profert or not 497 
6. A Deed remains in Court all the 
Term *tis produced, aliter of Letters 
Teſtamentary ot Adminiſtrations 10. 
7. Where one is bound to make a 


—̃ ——— — n — —̃ — 


| 1 U 3 498 
8. 3 8. Defendant demands Oyer of a 
7 „ Deed indented, which he himſelf 
Fs - £ =" ought to ſet forth, and the Plaintiff 
Fo 0 gives Over but imperſeftly ; tis at the 


— 


Deed he at ſet it forth particularly |- 


9. Denial of Oer where it ought ta to 
be granted is Error ibid. 
10. Aliter, of granting it where it 


ought not ibid. 
2 L- .. 


| 5 
Palatme Counties, of Cheſter, &c. 


O Chief Juſtice of Cheſter till 
Q. Elizabeth's Time, becauſe 
only one Juſtice 501 
2. No Outlawries in Cheſter till 33 
H. 8. c. 13. For Coroners there were 
introd uced by that Statute ibid. 
3. Error lies go reverſe a Fine there 
oo 
. A Habeas Cor 8 lies not to — 
County Palatine of Cheſter 354 


Parceners; vide Jointenanto, &c. 


A e 
Y expreis Or N 49 uw, 
2. A Pardon for Kinder . 155 to be be | 
allowed without Writ of Allowance -. | 
certifying Sureties taken for the Fes | 
h 
3. One pardoned ſhall] not be char- 
ged in Cuſtody with Civil Actions 
«VF TALLY 500 
4. Tho? Fine for a Nuſance is par- 
done by general Pardon, yet the A- 
batement not excuſed 458 
5. What Diſabilities the King may 
pardon, Cc. vide King and Perjary. 


"= „Ivan, Vill, &c. 


92 4." \hi/5\v50 
2 prima © fe. intends a 
vil; Oo ſo if : Place be nam'd ge- 
nerally 6 501 
2. What will bring a reputed Pa- 
riſh within 43 Elis. for Poor's Rates, 


7 '4 


pardon Murder 


=W Defendant's Peril 7 = 6 Fibid.| c&c. vide Poor and 501 
133 WT - * yeppm. ufer 2 þ 3. A 
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3. A Conſtable may be choſen in a 
Town or Corporation by Cuſtom 
See alſo Viſne. 


Pariſh Clerk, vide Officers. 


Parliament. 


FA 
> 


1. An Act of Parliament does not 
extend to Ireland unleſs expreſly na- 
med 510 
2. The Judicial Power of Parlia- 
ment is in the Peers, but the Judg- 
ment is virtually the King's ibid. 

3. The Houſe of Peers have a dou- 

ble Authority, but no original Juriſ- 
diction KJ 
4. They can't deprive of Peerage, 

and their Judgment muſt be formal, 

Ge. N i 5 510, 511 
J. See touching the Lex Parliamen- 
ii; and that Inheritances not original- 
Aly determinable there 512 
6. See the ſeveral Kinds of Right 
of electing Members to Parliament 
| 20, 21 

7. Action lies not for refuſing to re- 
ceive his Vote in the Election of Mem- 
bers, per 3 contra Holt 19 
8. And no Action lies at Common 

. Law for a falſe Return, unleſs where 
the Right is determined or cannot be 
determined in Parliament 502 
9. But an Action for falſe Return 
lies on the Stat? 7, 8W. 3 504 

10. The King's Courts may judge 

of Parliamentary Matters incidently 

4 * o 
11. On Commitments by the Houſe 

of Commons for Privilege, no Court 

can deliver on a Habeas Corpus, per 3 
contra Holt ( 1 N 5/2- 503 
12. Filing and continuing an Ori- 
ginal no Breach of Privilege 5/2 504 

13. Andthe Authority ofthe Houſe 

of Commons is circumſcribed by —_ 

| ibid. 


#4 
* 


þ oF 
' 


— 


See alſo Peers. 
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| Parſon, Vicar, and Curate. 


A Curate is removable at the Will 
506 
See alſo Chaplain and * 


1. A new Charter may be uſed as 
a new Grant, or as a Confirmation 
168 -, 
2. Where Patents muſt be ſhewn / 


fication 497 
3. Where the thing intended ſhall 
paſs by the Patent notwithſtanding 7 
falſe Recitals, Cc. 61 

4. A Grant to a Knight by the 
Name of Eſquire is void 560, 56 
5. A Peer of freland may 


ted under the Great Seal of England 


10 
6. When a Patentee is diſturbed of 
his Dignity, how to proceed 511 
7. Of Dignities created by Patent, 
vide 509 
* 


Pauper. 
1. A Pauper ſhall pay Coſts of Non- 


ſuit or be whipp'd (% Q. per Holt 


06 

2. If he gives Notice of Trial and 
does not proceed, he ſhall be diſpau- 
ed ibid. 
3. Quere if one whoſe Eſtate is 
Mortgaged for more than its Value 
may be diſpaupered 507 


Pawns, vide Pledges. 
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Re : 4 by bv 
Partition, vide Apportionmient. 43. 
Patents. 1 


with a Profert, &c. or their Exempli- — 
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be cre (+ - 


1. An Executor may pay Debts | of 6 
a higher Nature after a Decree quod | | 
| Computer v7 
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2. But aliter after a final Decree, 
for ſuch Decree is in Nature ofa Judg- 
ment _ #228 ibid. 

3. A. receives Money of B. by the 
Hands of C. *tis is Money and he 

muſt bear the Loſs by C. ibid. 508 

4. So if A. receives part of a Sum 

and puts it in a Bag, and while.coun- 


I. Payment to a Bond with Con- 
dition endorſed is a good Plea before 
4 Breach | i) "hood! 
6. But not after Breach, for the Be- 
geg. nefit of the Condition is loſt by the 
Breach | ibia. 
7. Payment of part and Acquittance 

| pleaded puis darrein Continuance is in 
Bar 1% 7 5 82 ert 145519 
71 gi "Money paid on a void Award 
may be pleaded as Accord and Satil- 
faction 71 
See alſo Debt, Executors, Legacy, 


9. ; Ae Lt 
oP Money, and Tender. 
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* 2 47 1 . * # 
Z = Gel Peculiars, vide Adminiſtrator. 


Peers of the Realm. 
TTPB AL 1 EFTP e sog 

1. An Earl's Title allow'd at Law, 
tho? it had been difallowed by the 
„e Lords in Parliament 509, 512 
al 2. Of the Creation, Office, and 
+ » "(> 1 Poſſeſſions of Earls and Barons 509 


7 > * * Py 
t— / 4 = ww." Pg 


© Pale Fe- ve 


ting the Reſidue the Bag is ſtollen, & 


. An Iriſb Peer may be created un- 

7 Pak der the Great Seal of England dog, 
10 

4. The Place of an Earl's Title al 

not material nor neceſſary to be in 
Exgland, or any where 510 
3. See the difference of pleading and 


2 5 EE 4 Trying Peerage, by Writ, from Peer- 
Fi. age by Patent ibid. 
„ „6. Houſe of Lords can't deprive of 
e P Aut Peerage by Patent ibid. 
7. The Judicial Power of Parlia- 
ment is in the Peers, but 'tis virtually 
ASE vl an Ci, 
„ 1 
WT TIC) om, Sa I, 


the Judgment of the King ibid. 
$. Houſe of Peers has a double Au- 
thority (Legiſlative and Judicial) 5 f 
9. But they have no original Juriſ- 
diction, for all Juriſdiction is from 
the Crown 510, 511 
10. Error lies not from the Exche- 
quer Court to the Houſe of Peers 511 
11. Their Judgments muſt be com- 
pleat and formal, and a Diſmiſſion is 
no judgment 511,512 
12. How to proceed where a Pa- 
tentee is diſturbed of Dignity, vide 511 
13. Inheritances not originally Tri -· 
able in Parliament 12 
14. One arreſted by the Name of 
a Commoner, the Court won't on 


Motion try whether Peer or not ibid. 


15. Where a Peer ſhall depoſe on 
his Oath or Honour ibid. -,/ 


See alſo Names and Parliament. A 


Penſion, vide Anmut). 
LEY 254 4 — 2 -QOFYþ 
Per jury. wil 16 


1. Perjury may be given in Evi- 
dence to the Credit of a Witneſs 
#4 1 9 & | N 1 A 14 

2. But a Man ought not to be drawn 
into a Conſtructive Perjury ibid. 

3. The Charge thereof ought to be 
equally certain, whether at Common 
Law or on the Statute ibid. 

4. Vet on Conviction thereof on the 
Statute, Diſability is part of the 
Judgment ibid. 

5. But on a Conviction at Common 
Law, Diſability is only the Conſe- 
quence of the judgment ibid. 

6. And the King may pardon a Diſ- 
ability where only the Conſequence 
of a Judgment 689 

7. But not where part of the Judg- 
ment; yet a Statute will pardon both 
% V W. ibid. 


See alſo Indict ment. 
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Pleadings. 
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1. Placitum eſt nomen Collecti- 
Cc 319 
2. On a Habeas Corpus returnable 

in Mich. Term, if the Declaration be 
delivered before Craſ. Animar. the De- 
fendant muſt plead to Try, but on à 

Cepi Corp, he is only to plead to En- 

ter | ibid. 

3. And ſo in Eaſter Term, if the 
Declaration be delivered before Men. 

Paſc. &c. ibid. vide 518. 

4. On Informations in Middleſex 

the Defendant has the whole Term to 

plead | 514 
I. But if laid in the Country, he 
© ſhall have time till the following 
„ ibid. 
6. To a Declaration delivered a- 
gainſt one in Cuſtody, he ſhall have 

the whole Term to plead in Abate. 
ment 515 

7. But upon filing Bills againſt Of- 
ficers and Clerks, tis ſufficient if there 

be four Days within Term to plead 


: 


51 

8. And Note, Sundays and Hoh- 
days are to be reckon'd, as well as the 
Day of filing the Bil! ibid. 
9. No new Rules to Plead after 

an Amendment, unleſs an Iuparlance 
be given == 
10. Pleas in Abatement; as Miſnomer, 
&c. not pleadable after Imparlance 


11. After the Bail-Bond forfeited, 

the Defendant can't plead in Abate- 

| ment of the original Action 519 
747 5 12. When and how a Defendant 

e hall plead after a voluntary Appear- 
Het once on a ep return d 518 
13. If Judgment in Ejectment be 
1 '- fign'd for want of a Plea, in a Coun- 
32 try-Cauſe, but no Poſſeſſion deliver d, 
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the Plaintiff may be compelled to ac- 


tho' ſtrialy Regular, in order to try 


cept of a Plea, contra if Poſſeſſion de- 
livered 516 
14. A Judgment may be ſet aſide, 


wu _ 


the Merits 518 
15. Before joinder in Demurrer, the 
Defendant may wave his ſpecial Plea, 
and plead the general Iſſue 515 
16. Contra where a Rule is to plead, 
ſo as to ſtand by it, and he pleads 
ſpecially, and the Plaintiff demurrs 
| ibid. 
17. The Court will never order a 
Man to plead Peremptorily, till the 
Rules for Pleading are out 516 
18. Nothing can be taken Advan- 
tage of on a Plea over, which could not 
on a general Demurrer 519 
19. Tis againſt the Duty of Coun- 
cil, and the St. Weſt, 1. c. 29. to ſign 
frivolous ſham Pleas 517 
20. An Attorney can't be compelled 
to ſwear his Plea, but where *tis a Fo- 
reign Plea = 
21. But if he put in a falſe or frivo:- 
lous Plea in deceit of the Court, ge 
may be Fined 515, 516 | 
22. AParol-Award may be pleaded, 
ready to be delivered, and Parol-Ules 
averred 75, 676 
23. Several Barrs may be pleaded - 
to ſeveral Parcels of a Debt on Bond 
s; 180 þ 
24. But one Defendant can't plead + 
two Pleas that go to the whole 218 
25. A Plea to the Juriſdiction is ys: 
well in the Negative, and venit & di- - ,-_ ,, 
cit, or dicit only, a good Defence 
-- vl 30. 543» 544 
26. Tho the Bond of an Infant, or 
non Compos is void, yet they cant 
plead non eſt factum 427. 675 
27. Teſtatum exiftit is no averment, 
and only recital 457 
28. Onerari non debet is proper 
only where there never was a Charge . 
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The TABLE. 
9. In Debt on a Judgment the De- Limitations, Miſnomer, — 
elution may be Jans prout patet per Privilege, Records, Repleader, 
Recordum, 55 5 


30. A Negative Plea need not con- 
clude prou patet per Retordum 5 20 
31. And if a Record be pleaded, 
tho? no ſuch Concluſion, yet the other 
may reply nul tiel Record ibid, 
32. Where the Plea is in Abate- 
mem, the Replication maſt ung 


to the Coun 
3. But — Plea in Bar, it > 


conclude &. hoc paratus eſt verificare 
5 2, vide +4 hl 
In in, priſel in autor 

7 — 9 perit Judirium , 
and Return, &c. 3 
35. Plex of taking by Diſtreſs 2 
non confeſs Propert 44 640 
36. In Treſpaſs, &c. Juſtifying — 

der a Writ, is not enough to ſhew 
where returnable fone A whence 


Een 7 * * 1 17 uide 545 
23 


37. P 
the very xr of of the Condition, om 
ter of an Excuſe 


38. A Plea on the Statute fr 
- > Diſcharge of poor Priſoners ought to 


4 A / w#y of ſhew all the Qualifications and Cir- 
7 1 Ganfſtances to bring à Defendant with- 
+ ee in the Ad $321 
Wk  42-2- , Where a Statute creates a new 
WC te 624 thing i in Writiag, it muſt be fo plead- 
"FE 7 \ ed; but where it only adds it to a 
„ Commen-Law Matter, it need not 
5 - uy Vo FF Ar 519 
C64 /9. $0. Where a Plea fhall mockde 
wir a Profert, Fe. 73 it 345. 384 
e . A Flea delivered as an Eſcrow 
3 truſt concſude to the Country 274 
57 $7 03 3/ 42. Where Tertenants may not join 
3 in aÞPkato Sci. Fa. 601 
3. Difference in pleading in be- 


tween Tenams in common and Par- 


£cners See 


See alſo Abatement, Amendment | 


Continuance, Eftoppel, Demurrer, 
wee, Teofaits, . 


4 Traverſe and Yariance. 


Pledge and Bailment. 


See of Pawnbrokers and TY and 
How Pawns are to be demeaned $22, 


323 


P blies of Inſurance, vide 
Merchants. 


Poor, Poor's Rates, Vagrants, &c. 


7. There ate two ways, by 43 Elix. 
to make one Pariſh contributary to the 


Poor of another | 481 
2. And rouchiag ſuch n for 
ſuch Contribution vide 480 


3. Where and what Notice is novel 
fary or not, to make a Settlement, vide 


472, 473. 476. 523, 524 
4. What Payment of Pariſh- Rates 


makes a Settlement 478 
5. Renting a Mill of 100. a. 7 
makes a Settlement 538 


6. So a Pariſh- Clerk nominated y ng 


the Parſon 536 
7. Having Lands in à Pariſh — 


not, but _ there and having Lands 


tlement , 


does, without Notice 324% 


8. Taxation without Payment does 


e „ 3323, eic 534 
9. For nothing makes a Settlement 


within 3, 4 W. M. that is not within 


the very words © s 


ro. An Apprentice may gain a er. | 
tho the Mafter has = 


533 
11. A Lunatick is to be ſettled 


with the Father, not where born 427 


12. A Baſtard born at A, — <0 


an illegal order of Reinoval from B, s 
to be N at B. 
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4 tr. 7 — 2 2 ws 20 
| v7 „ 3.0 — is to I ſent to thef _ £ 
3 place of Birth, and thence by order to- Powers, &c. 11 
17 his place of Settlement 7 7 . prove. . 
A4. An unmarried Perſon hired for 1. Power to Demiſe Lands, except © © , 7 
a Year, and marrying before tis expi-¶ the Demeſn Lands of the Mannor ; T 8 1 
b ke, can't be remov'd 527 | Copy-holds are within the Excepti- A 
70 5 15. And if he per forms his Service, on & La: | 
| * a Settlement, notwithſtanding 2. Power to charge Lands with a / 2 
bis marriage 7. 59 Sum of Money, imports the Intereſtt 
1497, 16. Two ſeveral hireings — half a| thereof alſo N 538 oy 


.- » Year, tho Service for a whole Fear, 3. See the difference of a Power «7 gf 7 1 Ao he 


Ge of rakes Settlement 4 zmgt 535 appendent to the Eſtate, and collat 
e 1 17. be aher ſettled at 4, re- * ger it E 239, =o 
. moves to * with his Children, and 4. Power to examine, hear and pu- 
gains a new Settlement there; the niſh is a judicial Power. Power to 
75 Children thereby cw the fame, tho Fine and Imprifon 200 i 
5 under the Age of ven Years 528 5. Power of Election in one Body | 
1.8. A Certificate Man is not re- Corporate , and Approbation i in ano- ' 
Þ moveable till actually chargeable, and] ther 436 | 
the e of e muſt fo Fojadge 6. Juſtice's Power to Diſcharge Ap- | 
him ©530|prentices, extends only to ſuch Trades | 
19. And a Certificate concludes the} 2s are mentioned i in the Srature 471 
Pariſh  giying it, = 7 - the World 7. Whatever is to take Effect out : 2 4 _ | 
v1 | 335. ed vide contre 53a\ of an Authority, or by way of Ap - C5 
1 K tinding Rate for the Poor pointment , is good without Deed n 
5 o/ an be made, for tis variable by Cir H 7 T3 To © 467 * 2 
6. 


A 


„ 2 5, cumſtances 526. 531 5 Fr 4 See Alte nba, 5 
21, And Juſtices may quaſh the 
whole Rate, where unequal, and make Prerogative, vide King and 
bor order a new one 524 Preſent 
222. Rates and Aſſeſſments for the Preſentation. 
Poor ought to be raifed Monthly &c., | 
I IW 7 | $31, 532 - 0 Preſcription.” > 290 7 TTY 
7 2. Hoſpital Lands are chargeable | W H p 
! to the Poor 527 1. Howa Preſcription may be hd #7 570-58 
234. No Mandamus lies to the Over · in Tenentes & occupatores 216 „ 7 Te 


| Aeers, to make a Rate to reimburſe the! 2. Where the Charge is on the De- 
0 7 former Overſeers 3531 fendant of common Right, the Plain. 4 3 
25 wp 25. A MandamtÞ to compel prece-|tif need not preſcribe in his Decl - 


| . dent Overſeers, to account with the ration 22 KE 33 
0 . 1 5 preſent, quaſh'd 525 3. But wheres Charge Ae, 2297 N 


1 95 bt Frs 26, Upon appeal from Allowance inch Right is laid on the Owner of tgjes 0. 
| of Overſeer's Accounts, Seſſions muſt Sol, the Plaintiff muſi make a Title, 
execute their Judgment, in the ſame and a Preſcription is ſufficient 335 
25 manner as two Juſtices ought to do vide 538 
11 * i of Lo N 333 4 Where and how one that has a 
/ G preſcriptive Right may ſue in the Spi- 
See alſo Apprentices, Baſtards, Or- ritual Court $00: 351 

* of Tyfticer e and 4 Seſſions. See alſo Tythes, 
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| „„ F6 Pa 01, 2: | Principal and Acceſſary. 


1. Preſentation, Adi iſſion, Inſti- 


tution and Induction, are requiſite to 8 
compleat a Parſon ; . 137 In the higheſt and loweſt offen- 


2. After Inſtitution and Induction, ſces there are no Acceſſaries, for all 


EEE preſentation by the King is void 162 |< Principals 418 
3. The Ordinary may examine and Ergo in Treaſon, the Writer or 
12 refuſe, but it muſt be in convenient Concealer is as guilty as the Contri- 
Sys time 539 Ver or Actor ibid. 
e „4. And where he refuſes, quia in. Polo Battery, If 4 only holds? 
, AA ſufficiens in Literatura, he muſt ſhew the Door while B beats C, A Is as 
in what particular; elſe tis too gene- guilty as B (vide Nan, id. I 
= 2. ral (/V0 2 71481 UT ibid. 5 40 If ſeveral make a Riot, and a Man 


2 Alto he [uſt give notice of nisſ is killed, they are all Principals in the 

refuſal, if it be quia illiterarus, aliter Murder 334 
if quia Criminoſus ibid. Where a Stat. makes an Offence! - 
6. The Ordinary may refuſe as un- Felony, Acceſſaries (properly) tho - 
fit for this, tho* he had allowed him not: named are within it 8. 542 

fit for a former Cure ibid. Aliter where it makes a particular 


. "i Fact more pena | id. 
7. A Preſentation may- deſtroy an + -2- 5 Le 3. 4. mn Mido \ P * 


ion, but no native . . 
eee e ſo Elen and Lie, 
12 Fo 3 8 Before t he N e [ow Pope| + 2118 8 Fa 
3 5, - L. Preſented on promotion'of the Incume| - _ _ ; , 
4 5 5 7120 "tent Cand now the King) 3400 P riſage, vide Sub ſidies. | : 
l Fra „ 9. Where a new Advowſon is crea- el Gam | 
+ So com <rd-ted by Statute, tis ſubje& to the fame 2 | 
v ws A f Rules of Law and Prerogative of the 11 * Priviledge of Perſons. 6707. 
mn = e Crown as an old one „ $49}ow{n ße, Perf 1 < 90 
7 / 10. In Caſe of a Prerogative turn, <3 = an of | 
(7 576 54 to preſent the Writ of e Impedit 1; Priviledge pleaded in the Nega- 
reis general * L 7 = ' . 559[tive is well, and venit &. dicit, or di- 
II. In a Quere Ipedit Nonſuit ſcit only, a good Defence, 543, 544. 
* FAT after appearance is peremptory ibid.] 2. A Philizer of B R arreſted per 
„e 12. is ſufficient to lay a ſeiſinbreve, was diſcharged on common 
OA 65 59, Tempore pacis tempore Domini _ Bail, for he ought to be ſued by Bill 
| 13. In a Quare Impedit, Plaintiff] 3. But an Attorney of CB ſued by 
declared upon an agreement by In-|Bill in B R, muſt plead his pri vi- 
denture to preſent by Turls 43 ledge, and can't be diſcharged on 
14. Such Compoſitions or Agree- motion ibid. 
ments may be made by Record, by 4. Where priviledge of Attorney 
Deel, or by Parol, and how each|1s pleaded with a Writ, his being an 


may be | ibid. 44 Attorney can't be denied _. 545 , 
IT? roo ie 5- Aliter if he pleads his priviledge 
| See alſo Privies, &c. without Writ ibid. 
| ES 1 | 6. A 
Nl. 4 Fa F 1 . Fs HON þ : TV . Ne, s/ 20 al. ＋ . 
ä L tit. 
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1 e 1. There are 4 Cauſes of Priviledge 
of the Exchequer, viz. 1. Informer 


LO CY . 
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The TABLE. 


jd 6. A plea of Priviledge as Attorney 
of CB, need not ſhew the Writ un- 


der Seal, nor a Venue, nor where CB 
ſits ; ibid. 
7. For a joint Cauſe of Action a- 
gainſt an Attorney and another Man, 
both muſt be arreſted 544 
8. A Bill can't be filed againſt 2 
priviledg*d Perſon in the Vacation, 
which begins as ſoon as the Court 
riſes ibid. 
9. On a voluntary coming in to 
confeſs an Indictment, Gc. No Privi- 
ledge eundo G. redeundo, allowed 
. | . wid. 
Io. For Pleas of Priviledge in A- 
batement, vide Abatement, Gc. 


Priviledge of Place. 2 


for the King. 2. Accountant to the 
King. 3. Debtor to the King. 4. 
Officer or Attendant on the Court 


| 546 

2. Where Plaintiff is priviledged 
the Suit is by Quo minus, where the 
Defendant, tis by Bill 546 
3. Superſedeas to a Suit in the Ex- 
chequer, dummodo non tangit nos vel 
&c, diſallowed, becauſe the Matter 
was pleadable iid. 
. See the difference of allowing 
priviledge of the Exchequer in C B 
and in BR ibid. 
5. Motion and Argument in B R 
for a Prohibition to the Exchequer 
upon an Attachment 3 


Privies and Privity. 


1. If Leſſee for Years aſſignes Ge. 
there is no privity of Eſtate between 


f f 2e 5 f * 
— 1 - 
42 I 2 
$ 2 
O ; 


— , 


's a — 


| him and the Aſſignee, but only of 
Contract 317 

Note, A Compoſition (or Contract) 
to preſent by Turns may be 3 ways, 
vir. 

Firſt, By Record, either between 
Privies in Blood or Strangers, and 
there the Patron is not put to a Quare 
Impe dit, but may ſue a Srire Facias 


Privies in Blood or Strangers, which 
if executed, the Plaintiff in a Quare 
Inpedit need not mention the Com- 
poſition 44 
Thirdly, By Parol between Privies 
in Blood only; For between Stran- 
gers Compoſition can't be Sans Deed 


44 


# 


T* M TVS 


Wills | 
2. Prohibition to a Probate 


352 


Modus or other Foreign Matter, un- 
leſs pleaded below 551 
6. A ſubſtracts Ty thes in one Dio- 


ceſs and removes into another, and 


being aſterward found in the firſt, is 
there cited, &c. and Conſultation a- 
is Local +5 (57Z/# 549 

7. A Prohibition may be granted 
after Sentence, where the Cauſe is 


X not 
| Fg. 


43 
Secondly, By Deed, either between 


— 6 F 1 0 90 / 

, EN to a Suit for a Le- 
gacy for refuſing Proof of payment bx 
one Witneſs, aliter in Probate of 


547 6 


Ms” ' 
bs ” 
(ef 
— 


of a —- 2 
Will of Lands and Goods upon ſu :- 
geſtion of Non Com pos, denyed | 
3. Where Matter of the ſuggeſtion © - 
does not appear on the Libel, Affida- 

vit is neceſſary * 
4. And the ſuggeſtion in the Caſe 
of Tythes, muſt be proved within 6 
Kalendar Mopths from the Tefte of 
the Prohibitioh | 


5. Prohibition ſhall not go for a 3 _ | 


549 


warded ; For ſubſtraction of Tythes 


"2 9 
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LAMP 4 ta a Seat in a Church, may, if diſtur- 
WJ uf v fer bed, ſue in the Spiritual Court to have] 122, denied) 637. Q357 
3, What Property a Man has in 


} 
2 


Ne. Prohibition te a Suit there, for 
I 2 VL folicitation of Chaſtity, he having 


6 
lf Adault with intent to Raviſh, Ge. CS 81 
oh (or ie ptr vů! n Or nigf ent 5 TNT 108-45.) 
— eat ri 8 (hn Am COR } 
„iI. Prohibition lies ta the Spiritu-| uo .. 
F- /7%,+ al Gonrt in any Suit, for denying aa 1 
n Copy of the Libel ; but net to the Quantum Meruit. 
Admiralty 553 | 
12. And fee a Prohibition to the 
Admiralty denied, unleſs the Defen- 
dant would appear and give Bail 
13. Several Prohibitions to 5 
, Spiritual Court, for taking Bells, for 
„calling Knave, againſt annulling Mar- 
e — Hlage, and Baſtardizing 547, 548 
Al, 14. So to the Court of Honour, on 
e ſuit there for Words 553 : ; 
- +" { 15. See a Prohibition granted to 2 4. In Quantum meruit motion for 
( Suit in Equity for diſcovery of Mat- bringing Money into Court, ſome- 
e 550.ters to make the Defendant forfeit his times granted and fometimes denied 
& -/, 7 Freehold e < 74 550 94 3s 597 
WO x6. And ſee a Motion and Argu- 5- Quantum merit lies for ſerving 
ment for a Prohibition to the Court ſas a Commiſſioner on a Commiſſion to 
of Exchequer on an Attachment iſ- ſexamine Witneſles j 330 
”, * - ſued thence for proceeding in B RF See allo Aſumpſits in Adtions on the 


If Caſe. 
748 vet 073 bp 575. | 35 
See alſo Admiralty and Twhes. | | Quare Impe dit. . a 


I. A Quantum meruit for Meat, 
Drink, &*. laid uncertain as to Time, 
yet well 557 

2. So the word Quantum omitted 
in the Count, yet well, for Tant 
ſupplies it ibid. 

3. A Quantum meruit is to be taken 
according to the Intent of the Parti 
35 


. Proof, vide Ewidence and E In Quare Impedit the Plaintiff, 248 
3 lb <4  Witnelles declares on Agreement by Indenture 5 
e — £ TP rt 382 71 0*, - | | 
Pro +1 TO Sgoyy 407 between Jaiptenants. ta preſent by 

1 75S Property. AA. Team 2, And ſee how a Compoſition or | 7 


+ Xs „ KN | 4 
Agreement to preſent by Turns may 


E 2 pf - 
„t. A Man las the Property of be made ibid. 44 
— = FS «+ Le * 4 * 2 5 692 5 R 3. In 
RABIES... 2A j-7V 1c -: 4 
| WW ; Þ 
ym CC A 3 07: S (= 3+ 05 . br 8 > 9 
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3. In cafe of a Prerogatixe Turn 
the Writ is general, que ad noftram 
Mect at Donat ione ui 559 

4. Lis dufficient to lay a Seiſin 


Te pore 4 2 teimnpare Domini Regis 
2973 l 2 i a : 561 
F. In a Quare Ampe dit Nonſuit af- 


1 7 


h p / ter appearance, is peremptory 559: 
- } $4 See allo (Preſentation, &c. 


by 9 


Que Eftate. 
1. A Termor for Years cannot de- 
clare 0n:a; Que Eftate 363 


2. In making Title, the Com- 
mencement of particular Eſtates muſt 
be ſhewn 562 
3. A Diverſity therein between 
Counts and Avowries ibid. 


Nd \Permittat, vide Nuſance. 


Jon ama OST ITT 
N 1 e 55 
R. 
n An. > 1 4 - 3 %. 
Recitals, vide Evidence 12. 13 
See alſo Pleas, &c. 
? . 5 0 | 
Recognizances, Statutes, Elegits, 
&c. | 


4 1. Recognizances in B R, tho”. ta- 
ken at a Judge's Chamber, muſt be de- 
Klared on as if taken in Court 554. 
A'S Ng 21 6 - CA ( 
2. But aliter in CB, for there it is 
to be declared on as taken at his 


upon Nul tiel, Record pleaded 


' [Conftlium 7 


aſligo his Intereſt after Extent and 
Liberate, if the Conuzor continues 
in Poſſeſſion 5 363 
6. On me If the Sheriff $i 
ver more than a Moigty the Execution 
is void? 4 fo. AO ibid. 


See alſo Judgments, &c. 


} | | 


op 422 
ledge the Commitment, prout pater 
per Recordum, but well on a general 
Demurrer 27 a 7 74 Pl md ef 565 
2. On a Certiorari the very Record is 
return'd (vide Certiorari) 86 
3. On Nul tiel Record pleaded of a 
Record of the ſame Court, Day may 
be given for the Party to bring it in, 
or for the Juſtices to inſpect it, but 
the Defendant cannot demut 566 
4. A printed Statute not Evidence 
| ibid, 
3. Act of the Court upon Record 


the Party not 366, 567 
6. Roll of a precedent Term ought to 
be filed, before motion to make it a 
Record, Pl:a 


£4 — 


See alſo Failer of 
and Reſtitution. 


EKecoderies Common. 
9 Pe a 589. 4 
1. See ſeveral Preſidents of Recove- 


— 


A, A 
* 


659 ries ſuffered by Infants, but that diſ- 


allowed 567 
2. To A and Us for Life, Remain- 


Chamber ibid. vide 600. 659 der to the Heirs Males of A on the 
Wife begotten, A can't Dock this Re- 


3. Recognizance of Bail in C B, 
dind«s from the Caption, but in B R, 
* "from the Entry only 600. 659 
4. No, ſuperſedeas to a Certiurari 
r removing an lndictment, unleſs 
Recognizance eptred into of 20 1, 
e ibid. 
of 


x Lg 
„ 
74 F 


6, 
Pg 


3. In a Recovery. the Tenant to the 


Precipe was made by a Fine, which 
3568 


was after revers d, yet good 


5. The Conuzee 
25 ks "i 0 n 


à Statute can't 
7 AS 4 | A * 
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563 
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1 : 1h. $6 $12.2 | | 6 
1. In Eſcape the Plaintiff did not al- 


may be altered the ſame Term, but of 


mainder during his Wife's Life 568 
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4. And if the Tenant gains tze 
Freehold at any time before ſudgment. 
tis good ibid. 
| > 3. Alſo 
5 4 * — 7 69 : E 
* 25 


. 6, 7 Mf V * 1 
7 


Cn — 
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r Kee 


ta be Ng a 
AG F $1 5. Alſo Non-Tenure is cured ' by 
Soi a a ſubſequent purchaſe 569 
La q 15 — 5 2 len 6. To A and the Heirs of her Body, 


969 tee Tai e 570 
* 7. A Condition that runs with the 

Land can't be barr'd by Recovery; 

aliter of a Condition Collateral 75d. 
EK N. 7 „ 8. Tenant in Tail and he in Re- 
7 // malnder may be vouched jointly 571 
437, +> g. If the Tenant vouches, a Stran- 
7 RN ger who vouches Teriant in Tail, 
| and he enters into warranty, tis good 
ic 4g 44 777 
5 10. And Tenant in Tail coming 
in as Vonchee, comes in in privity 
„of all Eſtates he ever had ibid. 


n 25 


: Recuſants, vide Church of 
AT 4 HS. f £ England. 
. 7 


E 


| e Fu EE 8 
2 3 af tm ty Refuſal, vide Tender, &c. 
| if. 5 . A 4 | 


— F | AY * * D ; 22 ö 
2 ES WET * © Releaſe and Defeazance. 
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I. A Dcfeazance muſt contain pro- 
per Words of Defeazance, Cc. 575 
775i. 2. Covenant not to ſue for a cer- 


„ „ tin time, is not a Releaſe or Defea- 
it e432 Zance 


A | wm | Md 47 
oy 4 Rs and ſeveral a Covenant from G not 
4 . 11 to ſue A, is not a Defeazance 575 


— 


Perſonal Eſtate of the Inteſtate, Re- 


. 5 „ 
1 4 2 72 + P 
2 Yn 7 77 a 
* 5 3 - . he can't purſue his Action or Remedy 
= 3533 422 
7. But if he has a Right and ſeve- 

ral Remedies, the Diſcharge of one 

Remedy does not the other ibid. 
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R , "> ” 72 et 
5. and Execution 171 [117 37375 


by one of the Name of Searle, is an 


i leaſes not a Bond before Judgment 


6. Where one Releaſes his Right 


8. Where a Proviſo goes by way of 
Defeazance of a Covenant, it muſt be 
pleaded on the other fide 574 
9. But otherwiſe, where it is by 
way of Explanation, or Reſtriction of 
the Covenant ibid. 

10. A growing Rent is not releaſed 
by a Releaſe of all Demands 578 

11. One bound to Releaſe on Pay- 
ment of Money, is bound to Releaſe 
on Tender and Refuſal 75 

Erw3 SHARES fe) 578 


For SY wow , 


1. Every Remainder is to veſt du- 
ring the particular Eſtate, or eo in- 


See alſo Fines, Uſes and Trufls. ſtanti it determins 25 228 


2. And a Right of Entry muſt be 
preſently upon the happening of a 
Contingent Remainder [ 

3. A Right of Entry will ſupport 


a contingent Remainder, but Right of 


Action not 576 

4. Surrender of Tenant for Life, 
being non compos, to a remainder Man, 
1s void, and can't bar a contingent Re- 
mainder //- 4 T7577] uiid. 

5. A Tenant for Life, Remainder 
to his Wife for Life, Remainder to his 


iſt, 2d, Sons in Tail, Remainder to 


| 573 As right Heirs; A commits Treaſon, 
3. Bond from A and B to C, joint ſand then has a Son, and is then Attain- 


377. 
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ted, the Contingent Remainder to him 
not diſcharged by veſting in the Crown - 


8 5 4. One Deed not to be conſtrued during his Life, becauſe the Wife's 
14,47 as a Defeazance of another, with-¶ Eſtate is ſufficient to ſupport it bid. 


, . — 4,out Neceſſity 75: ibid.] 6. A Remainder may be of a Rent 
FJ. A Releaſeof all Demands to theſde nous 577 


See alſo Deviſes, Grants and Rever- 
ſons | | 


Remedies, vide Actions in Gene- 
ral Releaſe, Rights, &c. 
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7 „ Tryal, nor after a Default 
TALES 2. When awarded, the Parties are 
to begin de novo at the firſt 


63. 


"5, Rents, vide Day, &c. Releaſe 9, 
| and pag. 466. 578. 


Repleader. 
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Repleader not allowed before 


579 


Fault 
ibid, 


3. If denyed where grantable or 


A ., 4, granted where it ſhould be deny'd, tis 


4 Exror 


ibid. 


4. Where a Defendant makes de- 


| : fault at Niſi P rius, no Judgment can 
be for him, nor Repleader awarded 


4: £7 
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Replevins, Avowries, and Ho- 
£ mine Replegiando. 


1. A Replevin may be by Plaint in 


the Country, as well as by Original 


here 


701 


2. Bailiff of a Hundred can't grant 
EKReplevins out of Court 3580 
536% 3 Clerk of County-Court granted a 


proſecute 


„ *Y 7 


KEKeplevin without Bond or Surety to 


IP . 407 
4. The Sheriff in Replevin can't re- 


turn that the Cattel e*c. were not ta- 


ken 


3 
5. But after Elongata return'd and 


81 


Withernam awarded, the Defendant 


may plead Non Cepir 


581 


6. Upon pleading Non Cepit or 
claiming Property, the Defendant ſhall 


have his Goods again 


ibid, 


7. S0 in a Homine Replegiando he 
ſhall be bail'd on a Non Cepit 
8. But on Elongata return'd therein, 


ibid, 


if he pleads Non Cepit, no Withernam 
ſhall iſſue | 582 
PhDs” 7* 4 of "ES 
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of the Withernam ibid, 
10. Alſo the Plaintiff is demandable 
on return of the Witbernam, and may 
be Nonſuit for not appearing ibid. 
II. And there may be a new Ca- 
pias in Withernam, after the Defen- 
dant had been bail'd on the firſt 582 
12. For a Withernam is only meſne 
proceſs, and not an Execution ibid. 


pag. 3 


for a Return 3. 94 
16. And all Pleas in Abatement in 
Replevin (except Property) muſt ſug- 
geſt Matter for a Return 93, 94 
17. Second Deliverance is a ſupœr- 
ſedeas to the Retorno habendo, but 
not to the Writ of Inquiry 95 


Rent in Replevin, Q. If the Money 


y ES. 
19. But ſee the Reaſon why it ſhall 
not 534 


20. And therein De injuria ſua abſ 
que hoc quod fuit in aretro, auoums te 
the gencral Iſſue 583 

21. Note, The Command or Au- 
thority in Replevin is not traverſable 

© 

22, Avowry for Rent where = 
is not yet due is Error, but may be cu- 
red before Judgment by abating the 
Avowry as to that 35080 


5 Regueſt. 
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18. In a Plea in Bar of Tender of 


is to be brought into Court vie 583. 


1. If A requeſts B to take Goods, | 
B does it, ©. A is a Treſpaſſor 


9. And in Homine Replegiando, the - © 
Defendant can't be bail'd before return 


. . * 5. : | 2 1 
15. How Priſel in auter Lieu mult , g g 
conclude, and muſt make fuggeſtion, 


4 74 
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EE 7. 0 of 7 Years on Requeſt, Requeſt . r 7 
17 muſt be made on _ = vr; 585 1 | 457 
„ „Where a Requeſt of Departure g Retorn 0 Writs... 
3 * . bs neceſſary to make one à Treſ- fc. t f' 60. 
. paſſor | Lek 641 kr S544 Lavin i 
= See alſo Notice. 1. Attach, feei is good in a Return, ET 
[and Surpluſage in a Return rejected " [5 | 
399 C0 F 
. 1. Proceſs whereon to ground a Te- * 
: Reſcue: fatum is return'd by the Attorney of 4 
courſe # ibid. 
1 3. A Return. of a Certiorari 0. A 
1. Attachment for a Reſcue is ne- Clerk of the Peace is ill 
fever granted upon Affidavits 586 4.8 Days to be between the 7 aſd 
2. But a Reſcucr may be diſchar- and Return of a Ca. Sa. againſt the Sl. 
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ede on Affidavits ibid. 
3. The Fine for a Reſcue is 4 No- 
bles on each offender ibid. 
A Return, That the Bailiffs 
bad him in Cuſtody of the Sheriff, 
and that A reſcued him out of the 
Cuſtody of the Bailiffs is ill, for 
. ibid, 
See alſo Arreſt of Body. 
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1. Writ of Reſtitution les not 
Aa "againſt any that are not parties to the 
| Record 35589 
2. Where Money recovered in a 
„en appears by Record to be 
aid, Reſtitution ſhall be Sans Scire 
2 588 
3. But otherwiſe where it appears 

to be only levied ibid, 
4. So where Judgment is ſet aſide 
after Execution for 1rregularity, there 
needs no Scire Facias for Reſtitution 


ibid. 
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. Reſtitution denied upon quaſhing 
an Inquiſition of forcible Entry, a 
Leaſe for Years ſtanding out ibid. 


6. Traverſe to an Inquiſition” of |. 
forcible Entry is 4 ſoperſedeas to the 
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Principal, in order to charge the Bail 
1 Pp 599. 602 
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— [zerna limits ſeveral Eſtates with Re- 


mainder to the uſe of his Right Heirs, 
the Heir a parte Materna hall have 
It 5 
2. For it is the antient uſe, _ 
therein no difference between an Ex- 
preſs and implyed vfe ibid. 
3. Note, There may be a poſſibi - 
lity of Revertar where no Reiainder 
can be limited 231 
4. Of Grants of Offices in Kever- 
flow, vide Offices, &c. 


Rights and Remedies, vide 
Actions in general, 3. 13. 19. 
22. 27. 29, Releaſe. and pag. 
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Riots, Routs and unlawful A,. 


74 3. Yet ſee the Expoſition of a Rule 
to put off a Tryal fuper Solutione Cu- 
7" 


1 133 f 4. Sce Proceedings againſt the De- 
1 & ho ſemblies. fendant on breach a the Rule for con- 
E 2 ffeſſing Leaſe-· Entry, 60. 259 
E 1. Both an unlawful Aſſembly, and] 5. And ſce Breach, &c. of Rules 
76 | an unlawful Act done, are neceſſary of Reference to three Foremen, 514 
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toꝰmake a Riot, vide bis 594 


73, and 84 
2. Ergo, If three or more afſemble} 6. Alſo the Practice of ſtriking Ju- 
Rica, lawfully, tho' they quarzel and fall|ries on Rules of Court 2 5 ; 
upon one of their Company, 'tis no 7. And in what Caſes Rules ſhall be 7 5 
Riot 595 [to bring Money into Court 583. 57 
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3. Yet in that Caſe, if they fall up- 8. Where Executor or Adminiſtra- .- to 2345 
on a Stranger, tis a Riot; but in thoſe tor Sues, Money is not to be brought 2 
only who concur ibid. j into Court, becauſe they not liable to 


4. Indictment for a Riot and As- Coſts 5 
fault, acquittal of the Riot, is alſo off 9. Tho' the Plaintiff (in other Caſes) 
the Aſſault 593|is Nonſuit, yet he ſhajl have Money 


96 


5. To an Inquiſition of a Riot upon|brought in, on ſtriking it out of the 


view, the Sheriff muſt be Party i“ id. Declaration 


6. But if the Rioters diſperſe before 


Inquiſition without him ibid. 


4 Ir Tb 4357 
the View, the Juſtices may make the] See alſo Tryal, View and Viſue. 


7. And ſuch Iaquiſition by two Ju-] Rules of Law, vide Mazims. 


ſtices Capt. pro Domino Rege is well, and 
need not pro Domino Rege & Corpore 


Com ibid. — 


8. Vet all Inquiſitions by Grand 
Jury ate to be pro Corpore Com? as well 
as pro Domino Rege ibid, 

9. Iuſtices not inquiring within the 


ati by - 
Month, are Puniſhable; yet they may od. * a 


Inquire after ibid. © 


10. If ſeveral make a Riot, and a| 1. In the Caſe of the King, there © 
Man is kill'd, they are all Principalsſ needs not any Scire Facias after the 
in the Murder, vide 334, 335 Lear 
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t 3. Fifteen Days incluſive, to be be- 
Rules of Court. tween the Teſte of the firſt, and re- 
turn of the laſt 7 | 
1. Defeating a Rule of Court, tho] 4. And eight Days beween tge 
by a Stranger, is a Contempt, vide] Teſte and Return, when againſt the 

39% 176, 177. 596 Principal, in order to charge the Bail 
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| Wa £4 5. If againſt the Principal, the Writ * 
A „ is in hac parte, if againſt the Bail, in 
0 ea parte . 599 - , 
3 352 1 . A Sei Facias agg bal in \, 1 Service and Suit 
R. mu rought in Midaleſex| 2 8 
| | only, aliter in C. 3.5 Feu wy 2 * vy doing Suit to the 
Ef 5 765 7. A Scire Facias againſt Bail muſt held * pet a > Pie 
2 jc” lye in the iff i. 5 
ö / (1% 599 = - n Sheriff's Hands a conveni- 2. A Mannor Court to erquire ot 
8. Scire Facias on ** * Services, arrear may be 
Bail aſſigning Breach that the Defen- | pay he ibid, 
dant did not pay nor render Priſonæ b 3. And the Suit to ſuch Court ſhall 
Ma | e intended by Reſervation , bef 
| Marr. mareſch. noſir e 602 |the St » -VEIOre 
„, _9. Whether a Scire Facias lay 1 m__, empores, XC. ibid. ; 
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*" 7 1, Lord Ges Opinion doubted 600 bound to do Suit Real ibid, | 
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4 en HS LES TS 7 e Licenſed, unleſs for Diſorder 470 
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11. Their Power extends only to 
ſuch Trades as are named in the Sta- 
tute (vide Apprentices) 471 

12. They are proper Judges whe- 
ther fit to oblige one to take an Ap- 
prentice or not 491 

13. Orders on 43 Eliz. c. 2. muſt 
be faid ad quarterialem Seſſionem, Gc. 
n 474. 476 

14. Orders on two different Statutes 
muſt be diſtinct 487 

15. Seſſions on Appeal can't ſend to 
a third Place nor Party 475 

16. And one Seſſions on Appeal 
can't refer a Matter to be determin- 
dd by another Seſſions, bis , 77 


cod ſubſequent Order on Appeal can 
477- make it good 482 
18. And whcre they quaſh an Or- 

der, it muſt * to be on Appeal 
AS TV Lat ! 8 ö 5 479 
19. Appeal from an Order of Baſt- 
—ardy muſt be to the General 
i,. 482 
144, 20 And to the firſt Seſſions after 
Notice to the Father, of the firſt Or- 
der 480 

21. Appeal froin an Order of Corpo- 

ration Juſtices, muſt be to the Seſſions 


ſame manner as two Juſtices oughr to 
w e, 8 

27. Seſſions being but one Day in ,p, -g, 
Law, may alter their Judgment and © 
make a new Order, but muſt certify 
only the latter —_— 
28. And they need not ſet forth the + 
Reaſons of their Judgment, and how /- ©, 
the Court ſhall judge thereon 607, 08 # 
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1. A Sheriff may take Bail Bond on | 
Attachment of Contempt, but the Pro--— 
ſecutor may refuſe to accept it 608 


2. A Sheriff fined and committed 
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a | ? 


for delivering to an Infant a Writ of 
Appeal brought by his Prochein Amie 

5 | | | I77 
3. What Fees are due to the Sheriff 
on Execution of Writs, and his Duty 


17, 18, 19, Ge. 


4. A Sheriff is the Officer of B. R. 7 ot / 


Juſtices of the Peace, Q. I75 25 5 N. 


of the County, not the Corporation 490 


but may Order one Pariſh to contri- 
bdiute to the Poor of another 480, 481 
£-0- 23. On Appeal from Poors-Rate, 
the Ketons may quaſh the whole * 

3 483 
. , 24. And they may make, or order 
the Church-Wardens, &. to make a 
new Rate ibid. 
25. Seſſions may appoint and re- 
move High and Petty-Conſtables, and 

are the beſt Judges of the Matter 150. 

502 

Vide Conſtables. han 

26. Upon Appeal from Allowance 


from Overſeers Accounts, the Seſſions new Law, by giving an Action where 
muſt execute their Judgment in the none was before, Gc. the Pla 


A 
f I fab P — 
7 1 * > — | — 4 F as 
5 * L , 4 EY 
. 4 of Fa * | 2 1 
1 * 


E 
| 2 3” © aue 
FT <: 


fri 7c EA Are 


i V * - C26. 
A EF Wh. 


N 
7 ” 


„5 < ge , 
/ t tt. 606 Ds Na aſe AA 41 by den: | 
7. 8 - - | / | : A EF : * - 20 4 to F 4s 5 2 0 N 7 * 5 
JE 8 J3 Ps 7 dA £G- « 


ſi . 4 
5 27 oe 75 * 609. : 


, Solicitor, vide Attorney ; 


= F 
? f Y 2 4 0 71. 728 
+ Ge v t- C* - ( CIE ©” A F4 
. W, 


f. Expoſition. * A. 1 Ft, , > 
; 7 795 


r BI bs 

2 Where a Statute gives or creates 
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it | 415 
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what the Seatute gives 460 
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Stat. 505 
4. Aiter where it gives the ſame 


ances, as double Damages, Cc. ibid. 
g. Where a Statute gives a Penalty 
to be recovered before Juſtices, . and 
© preſcribes no Method, it ought to be 


2 of I ; Aby Bill 606 
Fig IF, 6. And Dilllers of Seſſions on two 


3 different Statutes muſt be diſtin& 487 
7. Where a Statute gives a Penalty 

to a Stranger , and he ſues, he is a 
Common Informer, aliter if to the Par- 
ty grieved 30 
9. Where a Statute directs a thing 
of a publick Nature, may is to be taken 
as ſball 609 
9. Where it makes an Offence Fe- 
lony, Acceſſaries (properly) are with- 
in it, tho* not nam'd 542,543 
10. Aliter where an Offence at 
Common Law is thereby only made 
more Penal ibid, 
11. Tho' the Title is no part of the 
Statute, yet if fet out wrong *tis fatal 
609 

12. Tho! exerciſing a Trade by o- 
PR 3. thersis within the Statute 5 Elz. 610 
2 13. Yet following a Trade 7 Years 


* 


is ſufficient, ſans binding, &c. (vide 
613 


1 2777 * Apprentices) 


Mete. 14, Where a Trade is averred to by 
"of wo ſo at the time of making the Act, the 
* * Coun will intend i within the AQy bi 
11 

15. And chat many Trades are with- 

in the Act, not mentioned therein ibid. 

16. Ove may Lett Coach- Horſes and 
Coach - Man without Licence, on 5, 6 

W. M. c. 22. 612 

17. Debt on the Statute 10 V. 3. c. 2. 

for making Buttons of Wood 612 

18, See the Conſtruction of the 
Stamp-Act, where a Bond and War- 


= of Attorney were on the ſame Pa- 
ibid. 


M lp "ind alſo Addions Popular , Orders, 
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e with a difference of Circum- 


| Statutes N 2 * G 


* 4. 
1. Where the Servant is robb'd of - . 
his Maſter's Goods, the Maſter may 
ſue the Hundred 613 
2. So where robb'd of his Miſter's 7 5; 
Money, the Miſter may ſue the Hun- 
dred © 5 © v $1157 ibid. 614 5 
3. But one £245 and refuling to 1675. 
take the Oath, cannot ſue 513 
4. The Declaration need not ler © 
forth the Oath tobe taken before a Ju- 
2 of the {ame Hundred #3 > 614 


be Particular Or. 
Subſt dies, 41 azes and Cuſtoms, - 


1. By, Taxes, is meant in general, 
Nr 615 
2. See the different manner of Tax- 
ing, and when introduc'd ibid. 616 
3. And of the Clauſe in Conve) an- 
ces, to have no deduction for Taxes 15. 
4. Where deduction for Taxes ſhall 
be out of Annuities, and where not 16. 
5. Orte may be aſſeſs'd by the Lind- 
Tax, either where he dwelis, or car- 
ries on his Employment ibid, 
6. Priſage, an ancient Duty in Spe- 
ce on Goods imported, may be grant- 
ed away by the Crown 617 
7. But are chargeable with Duties 
charged on the ſaid Goods, while in 
the Grantee's Hands ibid, 


Suit, vide Service * 
il Stray, vide Turm- Time. ; 25 


Superſedeas, vide Peg. 472, 587. —— 44 
5 & Certiorari, 8 
ah YES rndh 777 If 880 25 
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1. A Surrender, where to be con- 
ſtrued as a Conveyance at Common 
Law 621 
2. Surrender veſts the Eſtate in che 
Surrendree, ſans Notice or his expreſs 


eee 


Acceptance 618 


3. A Sur- 
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_ Ux, tho' an Eſtate for their Lives 
expreſs'd, &c. vide Tail 620 
4. A ſurrender is to be conſtrued as 

a Conveyance at Common Law 621 | 
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1. By what words an Eſtate Tail 


9 
7 


may be created 621 
2, The word of in Engliſh, equal 
to de or ex in Latin 622 
3. Ina Gift in Tail it muſt appear 
of what Body the Iſſue are to _ 


4. To B and the Heirs Mates o 
thi ſaid B lawfully begotten, and for 
default &c. over, is a Tail ibid. 

5. Fees are Abſolute, Baſe, reſtrained, 


Conditional ibid. 
6. Bargairee of Tenant in Tail has 
a deſcendible Eſtate 619 


7. What Conveyances by Tenant 
in Tail are defeaſible by the = 
ibid. 
8. Covenant by Tenant in Tail to 
ſtand ſeized to the uſe of himſelf for 
Life, Remainder to A in Tail, is 1 
ibid, 
9. Becauſe the Remainder is to take 
Effect after his Death (O.) ibid. 
Io. Tenant in Tail Covenants to 
ftand ſeized to the uſe of A and his 
Heirs, or of A for Life, with Remain- 
ders ; it deveſts the Eſtate Tail 620 
11. Aliter if the new uſe be to take 
Effect after his Death ibid. 
12. Surrender to A for Life, Re- 
mainder to A and his Wife for their 
Lives, and their Heirs and Aſſignes, 
and for default of ſuch Iſſue to A and 
Vis 8 his * is a a Pee in A and his „ 


See alſo Deviſhr, Fines, nan 
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3. A ſurrender veſts a Fee in A and 2 7 [2h BK ” TH | 
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» Amends, — / > 1728 
NO. 7 6 > 4 £2 
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5 I. If one is obliged t to releafe on 
payment of Money, he is bound to 
releaſe on Tender and Refuſal as if 
actually paid 7572 
2. When both parties meet at the © : # 
| Time and place, he that pleads Ten- 
der muſt alſo plead Refuſal 623 
3. And if the Defendant be abſent, ” 
the Plaintiff muſt ſhew Thar, and that 
he was there at the Time, and Ten- 
dered ibid. 
4. And the pleader muſt ſhew when 
he came, and how long he ſtaid, ec. 


UW 
3 


+ 


624 

5. He muſt ſtay till Sun-ſet, unleſs 
ſpecial Circumſtances thewn ſhall vary 
it wid, 
6. To a general aſſumpſit, Tender, 
Oc. muſt be pleaded with a Tout 
temps priſt, which can't be after Im- 
parlance 622 
7. How Tout temps priſt is pleadable 
in [ndebitarus aſſimpſit, &c. 623 
8. In pleading Tender in Debt, 
the Defendant prays Judgment 4e 
Dampnis; but in Caſe, de ulterioribus 
Dampnis 623 
9. Owner of a Stray may ſeize it, 
tendring ſatisfaction, and in pleading 
it, need not ſhew the Sum tendred 
685 

10. That the Defendant does not 
aver the amends tendred was m_ 
11. Aſſumſit, Satisfaction plesdel. ay 8 
and Ifſue upon the Acceptance, held 
good 6274 
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See alſo Payment, &c. 
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Term- 


s 1. A Bill can't be filed againſt a 
„ 2," priviledg'd perſon in the Vacation] 
—_ 544 

4 747 * 2. And the Vacation begins the 
17. laſt day of the Term, as ſoon as the 
bs E 7 %, ol Court riſes | ibid. 
B. „ 6 3. No Matters of Law to be heard 
„ the laſt day of a Term 624 
l. 4. But a Tryal at Bar may be che 
. ee. laſt Paper Day, where the King is par- 
8 YG ty 625 
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Term- — and Computation. 
LP x ' Sv/ * 187 69. 


3. Sundays oth Holidays are com- 
puted for Acts done out of _—_ 
2 
6. But Sundays are not included in 
the 4 four days to move in Arreſt of 
Judgment 625 
7. Ergo one may be taken on an 
Eſcape-Warrant on a Sunday 626 
8. And a Citation may be ſerv'd by 
fixing it on the Church-Door on a 
Sunday 625 


a! 


9. Tres Trin. on Sunday; Writ of | 


Enquiry then returnable, if Executed 
Monday, 'tis Error 626 

10. The Court takes judicial notice 
of the Computation of Time, the Ca- 
lendar, @c. 626, 627 

11. An Inſurance of A's Life for a 
Year, A died on the laſt Day, the In- 
ſurer is liable 625 

A Condition to do an Act at the End 
of 7 Tears on Requeſt; Requeſt is to 
be the laſt Day 585. vide 624 


See alſo me and Day, and Deper: 
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I, A Traverſe that puts Matter of © 
Record in iſſue to the Country is ill 

521 
2. Where a Traverſe ought to con- . 


clude to the Country, and where with £1” j 
an Averment a” 4 l 
3. A Conſideration Executory N 26 
traverſable, Ergo a Venue muſt be 
laid = * 
4. In Replevin Matter ſuggeſted for . 


a Return in a Plea in Abatement, 4 — 
not traverſable 

5. Where Traverſe of the Cie 
mand 1s ſufficient in Treſpaſs or Re- 
plevin, but not in Clauſum fregit 


1 
6. And ſee a difference in Traverſe 
on Avowries, and Declarations in 
Debt, Gc. 562 
7. That which is immaterial is not 
admitted by not being Travers'd 561 
8. Where a Traverſe goes to the 
Matter all before is waved, aliter 
where to Time only 542 
9. Traverſe of an Inquiſition of 
Forcible Entry is a ſuperſedeas to the | 
Reſtitution 587 
10. In aſſumpſit ſatisfaQion pleaded 
iſſue on the acceptance is good 627 
11. Non antea is no Tan. 
where further Matter muſt be diſclos? 
before he can conclude to the Comuy 
628 7 5 
12. De injuria . propria is a 
good Replication to a Juſtification by , 4 
the Common Law or general „ 2 
ibid. 
13. Abſque hoc, that he ouſted him 
de premiſſis, goes to every pat 6299 
14. On pleading a Seifin generaly,” | | 
Traverſe may | be taken that he is Sole 8 


- Town, hs _ 


* 58 
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15. But Quære the difference of Command of an Enemy Prince, is 
Traverſing a Sole Seiſin, as to Tenants|Treaſon, ec. 1695 
in Common and Parceners 630] 14. Altho' ſuch fighting be direct- 
ly (and only) againſt ſuch Allie, for 
_ alſo Pleadings and Treſpaſſes. |'tis adhering to the King's Enemies 

a ke bs | ibid. 
15. Cruiſing is an Overt Act of 
_ /,, -, |adhering, Oc. and fo is Liſting and 
Treaſon. „ | [Marching ibid. 
v2 0 16, And there may be a Levying 
War, without actual fighting ibid. 


1. Attainder of Treaſon revers'd, 
for Want of Alocutus before Judgment See alſo Actainder.. 
6 0 2 4 4 2 A ; 
| 2. And Judgment therein — 
* 6: for want of contra Ligeantiæ ſux debi- | 
{; — um, in the Indictment ibid. KA. Treſpaſs. F N M 
3. And another, for want of ipſ% e » n oe. 


"4 w_ - 
— 


vivente, or in Conſpectu ſuo, as to} Ly | : 
burning the Bowells 632] I. In 'a Declaration in Treſpaſs, 
4. Record of Judgment, therein re-|contra pacem is Subſtance 636 
fuſed to be amended by the Minutes 2. And Treſpaſs laid in a former 
of the Court of Oli Baily ibid. King's time contra Ana only of the - 
5. Indictments of Treaſon,e*c. can't] preſent, is ill on Demurrer, but cu- 
be ſupplied by Indentment 63 1. vide] red by Verdict 625. 640 
| 375] 3. Alſo Declaration in Treſpaſs : 
6. Copy of Indictment therein not| without vi & armis, held ill on ge- 
granted, after pleading 534. vide 153 neral Demurrer 636 | 
7. Indictment of a ſubject contra] 4+ But Quare vi & armis is ill, for 2 
Ligeantie ſue debitum, is well; Sans, quare is not poſitive, but only Inter- | 
naturalis, &c. 633 rogatory ii. U ae 
8. Aliter, where an Alien is Indict., 5. Treſpaſs, Quare duos Equos t . "4 7 
ed, if naturalis, &c. be therein ibid. apud D. &c. & Triticum de bonis _ a, % 36. 
9. Inditment for compaſling the|ip/us A cepit held ill, becauſe the | 
King's Death, the Treaſon being firſt [property of the Horſes not ſhewn, : 
laid, the Overt Act need not be laid [and the Conditional Damages entire ? 
; proditerie / (ATT 633 640 54 2 
; 10. Aliter where the Treaſon con-] 6. And Plea of taking a Diſtreſs _ + / 
A fiſts in ſuch At ibid. for Rent does not confeſs Property |. -- 
4 11. Words of perſwaſion or of id, N, 
* Conſultation only, an Overt Act off 7. Treſpaſs for entring his Houſe >. 45. 
* Treaſon in Compaſſing the King's and taking Seperal. Claves, &c. good, 
TY Death 631 Sans ſhewing the Number 645 
299 12. Indictment for levying War, 8. Treſpaſs for entring the Plain- ' 
Nv or adhering to the King's Enemies |tiff's Houſe, and aſſaulting, &c. his 
«þ in general, ſans ſhewing particular In-|Servants, the Aſſault, @&*c. may be 
ſtances, not good 634|by way of Aggravation of Damages 
_— 13. Joining with Rebel Subjects of #3 '— h $#*5 1. 642 
19. the King's Allie, fighting under the] 9. Where Matter may be laid as 
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— for which alone Treſ. 

pals lies not vide 5 7 '© 119 
10. Diſturbing one in the uſe of his 

Franchiſe is a Treſpaſs 594 


25. Treſpaſs by Leſſee of a Coe 
holder for Life for cutting down, &e. 
by the Lord, held maintainable in 
B R, and affirmed in Cam. Scac. but 


11. Treſpaſs lies for Fiſhing in Li- reversd in the Houſe of Lords 638 


bera Piſcaria, and taking his Fiſh 
637 

12. So one that has free Warren, 
may have Treſpaſs againſt any bot 
the owner of the Soil, for hunting 
there ibid. 


13. See Treſpaſs brought againſt | 


the Sheriff's Officer, for hanging a 
Man in private ſus ſolo 648 
I4. Son Aſſault demeſne a good 
| Plea in Maybeme, where the 1ſt Af- 
Hoy ſault was violent © 7 + 642 
WE” 135. Where in entring A's Cloſe, 
there is only Force in Law, A can't 
„ Ia hands on the Treſpaſſor before 3 
EY © Requeſt to depart, aliter where actual 
= / Force 641 
* . . 236 Taking Cattel from H, is a 
725 EY 2 7 taking from his Perſon T7” $1] ibid, 
Za 17. Where the Treſpaſs is tranſito- 
, ry, the Plaintiff can't pretend a Right 
io the Place | 643 
. 18. Ego in ſuch Caſe, the Defen- 


AN dane may juſtify by poſſeſſion . 


* * ok 


as ty 6 8 19. Note, A Juſtification muſt con- 

7 * - 5, feſs the Treſpaſs (vide Jaſtification) 
e 637, 638 

7 20. Treſpaſs for entring his Choſe 

78 f -— and hunting, laid with a Contimiando, 
4 * geh and held well 638, 639 


26. Treſpaſs quare Captivum ſinum 
cepit, for taking à Negroe 666 


See alſo Juſlifcation, and Novel 


Afignment. ue. * 2 


. rial, 


1. When a Tryal at Bar is to be 
moved for 649 
2. A Cauſe can't be tryed at Bar 
where the Ad ion is laid in London, 
by reaſon of their Charter 644 
# A Tryal at Bar not denied to the 
Officers of the Court, or Barriſters © 
651 
4. And in any Cauſe of Value or 
Difficulty, a Tryal at Bar may be — 
of Common Right 
5. Alſo, how the King 1 
Tryal at Bar may be the laſt Paper 
Day in Term 625 
6. Anew Tryal after Tryal at Bar 
refus d in Ejectment, becauſe not con- 
cluſive | 648. vide 650 
7. A new Tryal is Any — 4 93 
in hard Actions 4. 648 
8. As, in Caſe for 5 
ing Fire. Actions * Words, 3. 
648. 6 
9. No new Tryal —— the E 0 
quity of the Cauſe oc. 646. _ 
for abſence of Gounſel 645 
10. Nor for defect of Preparation 
653- Or any omiſlion of the Party 
| | 273. 647 
11. Nor for a Miſtake in point of 
Law ; or want of Notice after De- 


f 
+ 83 28. Ads that being once done can- 
% 77 = Dot be repeated ; cannot be laid with 
„„ 24%a Continuamdo 639 
. 22. As Treſpaſs in cutting down 
1 
„ ſuch a Number of Trees cannot be 
„continued ibid. 

13 23. But a general Continuando {hall 
de applied to what may be ers 
if SS $4 e Verdict 2 

% 2 24. In Treſpaſs where a — 
We res 4 goes to the Matter, all before is in- 
7 765 0 ducement, and waved, aliter, if to 
„Time only 642 
e hb, Ao a 
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| fence made 646 
12. In- 
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12. Indi&ment for a Libel, Defen- 
dant acquitted, no new Tryal ibid. 
13. Yet a new Tryal may be where 
the Judge of niſi prius miſd irects the 


Jury 649 to be laid in the next adjacent County 


14. No new Tryal or Writ of In- 


quiry granted for too ſmall Damages, 


unleſs there is ſome trick, c. 647 
15. A new Tryal for Exceflive 
Damages, and the ſame Damages be- 
ing given, a third Tryal denied 649 
16. A new Tryal, becauſe the Fore- 
mau had declared the Plaintiff ſhould 
never have a Verdict _ 
17. Jury after gone from the Bar 
ſent for an Act of Common Council 
given in Evidence, yet new Tryal 


denied - ©-* © ' ibid 


18. In Treſpaſs for Cutting Trees, 


Verdi& for Defendant againſt Evi- 
dence, yet becauſe the Plaintiff had 
benefit by the Cutting, new Tryal 
denied 647 

19. And Note, No new Tryal can 
be in an Inferiour Court 201. 650 

20. Nor any Motion for a new 
Tryal, after Motion in Arreſt of Judg- 
ment <4.  <F £7 ea 
21. If a Cauſe has lain at Iſſue four 
Terms, there muſt be a full Term's 
notice of Tryal 650 

22. And fee a Verdict ſet aſide for 
want of ſuch Notice, and that Rule 
explain'd | 645. 650 

23. Suing out a Venire Facias te- 


ſted the laſt day of the Term, not a | 


proceeding within Term as to notice 
of Tryal 650 
24. Two days Notice is to be gi- 
ven after ne recipiaturs at ſittings, 2 
| 53 

25. A Tryal is not to be put off, 
for that a ſuit is pending in the Spiri- 
tual Court for the ſame Matter 646. 


49 

26. If the Principal Cauſe be with- 
in the Juriſdiction, and an Iſſue ariſes 
which depends on Foreign Laws, it 
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may carry down a Cauſe to be tryed 7. 


may be Tryed in the next County, 
and the Foreign Laws given in Evi- 
dence 651 

27, And how a Foreign Matter is 


here „ 
28. In what Caſes the Defendant | 22 
by Proviſo 652 
29. Tryal by Proviſo can't be in 
the Cafe of the Crown, nor at 1, d 
prius, unleſs by Warrant from the At- 
torney General 7 ibid. 
When any Indiftment is remo- 
ved into B R, the Defendant can't 
carry it down to Fryal without leave 
of the Court 653 
31. And on ſuch Removal by the 
Profecutor, if the Defendant comes in 
by proceſs, he ſhall give ſecurity to 
try it 652 
32. A Temporal incident in a Cauſe 
in the Spiritual Court, muſt be tryed 
by the Rule of the Common Law 547 
33. A Judgment was ſet aſide tho 
ſtrictly Regular, in order to try the 
Merits of the Cauſe 518 
34. Bills of Exceptions muſt be ten- 
dered at the Tryal, and ſee the Na- 
ture thereof 288, 289 


ATN 


See alſo Evidence and Verdict. 


Trover and Converſion. 22 
0, 5 * + LIM 


1. Trover lies againſt a Carrier for 
Negligence, as for looſing a Box, _ 2 E 
-> BY 39 - 
2. But not for an actual wrong, as 
if he break it to take out the Goods, 
or ſell it —: 
3. Ergo Denial is no Evidence of a” a 
Converſion, if the thing appears to be 
loſt by Negligence ibid. 


4. Centra, If that does not appear, 
; or 
al) 8 
EC 1 - FA. EX 4 . 1. . 2 . um 
5 7 
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or if he had it in his Cuſtody when 
he denied to deliver it ibid. 
5. Trover lies not for a Negroe, 
vide Villeins 666 
6. Trover de ſcripto ſuo obligatorio 
good 654 
7. Trover for 20 Ounces of Cloves 
and Mace, held well, tho not ſhewn 
how much of each, or that they were 
mixed | ibid. 
8. A Goldſmith has Lottery Tick- 


iA 
5 
4 K 


9. In Trover for a Horſe-Bridle 
and Saddle, motion to bring the Bri- 
dle and Saddle into Court, denied 


for 260 peciis argenti 219 
I. Norte, Any ſpecial Plea in Tro- 
ver ought to confeſs a Converſion 


654 


* +: ſo 
—_ 


3 
190. 


Common, or Coparcener, can't bring 
Trover againſt his Companion, but 
may againſt a Stranger / - | 290 

See alſo Evidence » , 16. 32 


1 t 75 ]Fruſts, vide Dees. 
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I. Tythes of Agiſtment of Barren 
© = Cattel are due of Common Right 655 
ny 2. A County or Hundred can't pre- 
ſcribe in Non Decimando, for things 
Tithable of Common Right ibid. 

3. Aliter of things not Tythable of 
Common Right ibid. 

4. Payment of Tythes of one Spe- 
cies, not a good Modus for all 657 

5. Modus of 10 Fleeces of Wool 


7 
kh h 
. NC £54 


=) ets of A and B, and delivers 4's Tick-} 
* A EA ets to B, as his own, 4 may have 
— » Trover againſt B 283 


10. Trover lies for Plate generally, 


12, One Jointenant or Tenant in| 


7. Ergo a Modus to pay 2 4. in the 
pound of the Improved Rent is ill 
ibid. 
8. A Modus to pay part of the very - 
thing that is Tythes, is not good, un- 
leſs & 4 another Manner 
| 9. Ergo if to pay a whole Meals 
Milk ſuch a Day, and ſo every gth- 
and Ioth Day Night and Morning 
till, ©. in lieu of Tythe-Milk, is ill 
| ibid. 
10. A ſuggeition in the Caſe of 
Tythes muſt be prov'd within 6 Ka- 
lendar Months of the Teſte of the Pro- 
hibition 554 
11. See the Cafe of a Compoſition 


for Tythes quamdiu ambabus partibus 
Placuerit, &c. 


I 
See alſo Prohibition. 2 
V. 
Vacation, vide Term- Time, 
&c. n . 
Vagabond, and Vagrants, vide 
Poor. | 
_ 46: Panaance. 
YT | N. 1 P 2 1 6 
Aw Variance between the Writ and 8 
unt not pleadable ſans praying oyer 
of the Writ > 6358 


2. Variance between the Scire Fa- 
cias and Judgment, not amendable, 
tho' the Writ not faulty in ſ 52 

3. Deed dated in the Year of our 
with the Year of the 


Lord ſet f 
King alſo, Variance 658 
4. So a Bond to Ain 40 l. ſolvend. '- 


and 2 Lambs for all Tythes (Co1 to his Attort declar?d on as payable * 
divided) if good or not 656|to A, no Variance 559 7 | 
5. So in Debt on Bond to perform 


6. A Modus ſhould be as certain as 
the Duty deſtroyed by it 


657 award, omiflion in the Replication of 
| 2 void 


656 —. 7 F . | 


words written 


7 
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a void part of the award, is no Va- 
—_ 72 
5. Aliter if the omiſſion be of any 
part not void ibid. 
7, In Debt where the Quantity of 
the Duty depends on the Deed, vari- 
ance is fatal and can't be help'd by 
Remittitur | 658 
8. Aliter where the matter is ex- 
trinſick, and does not depend on the 
Deed ibid, 
9. Recognizance in C B taken at a 
Judge's Chamber pleaded as taken in 
Court, is a variance, (vide Recogni- 
Sance) 659 
10. If Error abates by motion, the 
Court muſt be mov'd for Execution, 
contra if for variance 264, 265 
11. Writ of Error was of a Record 
per Billam, the Record return d was 
per breve de Privilegio, and * 
650 

12. Information for a Libel, vari- 
ance in the Word Nor for Not, held 
fatal upon Evidence ibid, 
13. In declaring for Words ſpoken, 
variance in Omiſſion or Addition not 
material, if the Words prov'd are 
 aionable 661 
I4. But otherwiſe an a Tenor of 
< AF + SF. ibid. 
15. And in pleading a Libel . 
be ſet forth (in hæc Anglicana verba) 
in Engliſh, or the Senſe and Subſtance 
of it, (Q.) ibid, 
16. See a variance between a Writ 
of Error and a Record, and refus'd to 
be amended, tho' the Curſitor's Note 
was Right 49 
17. See alſo a variance between 
the Writ and Return in the Name 
of a Corporation 434 
18. And ſee a variance in the 
Name of a Pariſh, Waking and Wo- 


king 472 


See alſo Abatement, Amendment, 
Error, and Miſnomer. 


| 


Ec Sh > 390. 
enue vide Viſn £ 
Tipe ii Ge: Z0ce . 4.6%. 


* of ; . = ? 


$7 


wid. ; 2 
1. Declaration, for keeping a Bull 
which uſed to run at Men, not ſaying a 7 w 7 5 
ſciens or. ſcienter, held naught after, v 4 - 
2, For keeping a Boar ad mordenl ,, | 
animalia conſuet ſcienter, Gc. held 
well after Verdict > T7 ibid.. 
3. And incertainty in the Count or 
Declaration, is cured by Verdict 6633 
4. Where a Verdict will aid a Ti- 
tle defectively ſet forth, but not a De= 
fective Title 364. and 6 
5. In debt on ſingle Bil, and Nt * 
debet plead, Jury find Ni debet to 
part, and Dæbet the reſidue, held well 
after Verdict 7 
6. A Verdict may be taken upon 
any part of the Declaration to whiccß/ 
the Evidence is applicable 133 
7. Judgment arreſted, becauſe more 
Damages given than ought 663 
8. Damages given in Treſpaſs laid 
at a Time not come, it ſhall be in- 
tended another Time was proved 662 
9. No finding of a Jury can diſ- 
charge a Man againſt a Confeſſion, by 
Nient dedire 2 
* os ſpecial Verdi& found on 
a ſingle Point „ 
e, e per 
% — alſo Evidence, Jurors, Tryal. 


1 » « by * . — 6 b 
4 7 


Þ, 


— 


AS. 


F > — 3 - 


— 
7 


View, 


t. A view is grantable, but that is 
only where the Title is in queſtion 665 
2. Before the view is granted the 


ſvenire muſi be return'd, and then the 
Rule 


B b 


| | ; 
fie Ay ＋ 1. Indeb' aſſump for a Negroe ſold. 


om EXP. 

2 Action 

Z. = /» - /- ſhall not be chaug d 
1 


RS 21 r 
e G45: 


I TABLE. 


Rule is, that ſo many of the Pannel 
ſhall view it, &. ibid. 
3. See the method of proceeding. 
in Caſe of a view "0, 


* 


Vill. vide Pariſh. 
Pilleins and Village. 


Q. whether Inheritance or not 666 
2. Trover lies not for a Negroe, for 
Men can't be the Subjects of property 
| 666, 667 

3. But in Treſpaſs, quere Capti vum 
ſuum Cepit, the Plaiotiff may give in 
Evidence that he was his Negroe 667 
4. And ſee there the difference of 
properties in things of a Natural and 
Civil Exiſtence 667 
5. And how Servus predialis dif- 


fers from Servus perſonals es 


EF fs e 
Viſne. ad. ons | 


1. At Common Law all Actions 


were laid in the proper County, that 
the Jury might be de vicineto 


668 


2. And the practice of changing 


3 15 Venues in tranſitory Actions began in 
, Ng 


# 


amos the Iſt's time 670 
he Clerk of Aſſize may lay his 
in Middleſex, and the Venue 
670, 671 
And if the Defendant be a Bar- 
riſter Attorney, &. he may change 
the Venue to Middleſex 668 
J. Motion to change it ought to be 
within 8 Days after delivery of the 
Declaration (Q.) ibid. 
6. And heretofore was never gran- 
ted after Rules for pleading were 3 
| bid 
7. And on ſuch Motion, Affidavit 
muſt. be of the time of the delivery of 
the Declaration | 667. 670 
os ip þ 4 G4 7 


ne, 
9 - 7>. 7 cam Grd 4. | 
183: 


8. The Venue refus'd to be chahg'd 
in an Action of Scan. Mag. 668 
9. So in Cafe for falſe Return, it 
can't be chang'd without conſent of 
the Plaintiff 669 
10. And where Evidence neceſſary 
to ſupport the Action ariſes in 2 Coun- 
ties, he may lay it in either 
11. Venue not chang'd in an Action 
againſt a Lighterman for Goods loſt 
| 670 

12. Yet in falſe Impriſonment a- 
gainſt the Sheriffs of London, firſt 
chang'd to London and then back to 
Middleſex ibid. 
13. Aud ſee the Rule, where after 
Venue chang'd, the Plaimiff would 
bring it back again 669 
14. A Conſideration Executory 1s 
traverſable, Ergo a Venue muſt be laid 


| 22 

15. Plea of Priviledge of C B, need 
not be with 2 Venue, &c. 545 
16. The Venue in lud ictments of 
Conſpiracy, &c. muſt be where the 
2 was, and not where the 
Reſult thereof was put in Execution 
174 


See alſo Travers >} 


Univer fities and Schools. 


I. Vicechancellor's Court can't 
hold Plea for the Penalty of a 1 
| 71 

2, Sce the Caſe at large of teaching 

a School ſens Licenſe, and a Conſtru- 
Aion of the Act of Tolleration iu that 
ticular 672, 673 
12 See touching the Franchiſes of 
the Univerlity of Oxford 343 


Void and Voidable. = 


5 Bond of an Infant or Non Com- 


pos, is void 427. 675 
7 | f 2. 80 


7 
[ 
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2. So the ſurrender of Tenant for 
Life (being Non Compos) to him in 
Remainder is void 57 
v. +, _ 3. Erroneous Judgment of Inferior 
Court is void, but of Superior Court 
only voidable | 674 
43. Where orders of Juſtices ate void 
| or only voidable ' - {5 © 674 


> 
' 
# 
A 


See alſo Error, Judgment and Or. 


ders, 


3; Dſes and Truſts. nd. K* 


1 7 


—— * * 
Ld * 
* 
9 
177 


_/ 4 uſe of the Heirs of the Body of the 
, . Huſband on the Wife begotten, the 

Limitation is void 675 
2. Fine, and Recovery wherein the 


Conuſee was Tenant and no uſes of 


. 


N 


uy 


the Fine deelared, intended to the uſe | 
of the Conuſee in order to make a 
Tenant of the Freehold W 676 
3. Where uſes may be averr'd by 


parol, and where not, vide 676 
4. Where a Conveyance to uſes 


ſeſſion, -the uſes may be either decla- 
red or revoked without Deed 677 
5. Where the uſes of a Recovery 
are declared by a Deed: ſubſequent; 
the pleading ſhould be general, that 
the: Recovery was to ſuch uſes 676 
6. Ia Leaſe and Releaſe be plead- 
ed to A and his Heirs, and no Con- 
ſideration appears, nor ſaid to whoſe 
uſe, it ſhall be intended to the uſe 
of the Releſſee and his Heirs 678 
7. Quære, Whether a Reſulting 
me can be upon a Conveyance by 
Leaſe aud Releaſe b 
8. Leaſe and Releaſe by 4, to 
[Truſtees and their Heirs to the uſe 
of A for 99 Tears, Remainder to the 
uſe of the Truſtees for 25 Years; 


„ 2 T 


* þ# 
a - 
- * 


Remainder to the Heirs Males of As 
Body, this laſt Remainder is void 


3 575 
9. Deviſe to Truſtees and their 
Heirs on Tryſt, to permit A to take 
the Profits for his Life, and then to 
ſtand ſeized to the uſe of the Heirs 
of 4's body, is a uſe in 4, and he 
has a Tail ibid. 
10. Whatever was or would have 
been a Truſt at Common Law, is 
lince the Statute a uſe executed 
6 ibid. 
11. If Truſtees join to harr con- 10 


1. Husband and Wife covenant to tage of a Warrant annex d to the 
levy a Fine of the Wife's Land to the 


enures by way Tranſmutation of poſ- | 


tiogent Remainders, tis a breach of 
Truſt : 680 : 
12. Ceſtuy que uſe may take advan- 


SAT 4 


— 


Co C _ 


Eſtate | 685 „ 
13. No difference between Expreſs -:*, + | 
and Implied uſes 


verſions and Tail, 


Uſury and Extortion. 


I. Juſtices of Peace have no Ju- 
riſdiction upon the Statute of uſury 
680 
2. Charge of Extortion ought to 
be particular, and that the Defen- 
dant took it Extor/ive ibid. 
3. And by Sr. 1 W. M. Sef.. 1. 
c. 21. 3. 4. the Juſtices have only a 
ſpecial Authority to remove the Clerk 
of the Peace for Extortion, Ergo, it 
muſt appear to be Extortion in their 
order 681 
4. For in Convictions, what appears 
upon Evidence will not ſupply the 
Defects of the Charge vide 385. 


621 


See alſo Convict ions and Indict᷑- 


ments. 


Wager 
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See alſo Deviſes, Recoveries, Re- 9 " CNY 
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"The PABLE. 


Wager of Law. 


1. Lies not in Debt on a By-Law, 
fs, nor .in any Action where a wrong is 
1 fſuppoſe ed 683 
7 „ a. In Debt it lies only where the 
E 7, contract is ſecret, and not where foun- 
died on any thing notorious ibid, 
| 6 5 $3. 3+ In account it lies where the Re- 
ceipt was by the Defendant of the 
Plaintiff, but not where by or of a 
third perſon ibid. 
4. But in Detinue it lies, whether 
the Receipt was of the Plaintiff or of 
a Stranger 8 | 
In Debt on Arbitrament where 
the ſubmiſſion was by Parol, the De- 
fendant may wage his Law ibid. 
6. So in Debt for an Amercement 


T {x 


= 
— 


d is 15 


ment in a Court Baron ibid. 684 
7. That it lies not in Debt for 
Rent, and the Reaſon thereof 684 
9. Nor in Debt by a Goaler for 
Meat and Drink ibid. 
9. See the Method of performing 
Wager of Law 682 


* 2 ig Wages, vide Maſter and 


Servant. 
J 5 4a) 2. Ag. 4 " 7 ae 
4 * e * Ga - 
| - A &. 
| A — A it, Cefluy que 10 5 may . advan- 
e tage of a Warranty annex'd to the 
„ 
1 „ p 2 Ns in Ejectment may make 


eral Warranty ibid. 
entry are bound by 
„ 686 


Þ 27 1 itle by. a coll 
9 = 

„ * de ra bbs ef 

25 7 all Warranty 


3 . 
4 27 
4 


1 46 


v. 4. But tho a Warranty binds or 
Ec Xx i barrs, it does not extinguiſh a Right 
| * | 7 * * E A "F 686 
| As. XY, 
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ibid. 


in Court Baron, but not on a Judge- 


\ Foy X GR 


ik EStrays, &c.. 


i. Owner of a Stray may ſeize it 


ro 


tendring ſatisfaction = 6: 0 445 | 
2. And in 0 Te e | 
the ſum tendered | ibid. 


1 


"7 
AY NA 1 1 1 
4 "Weighis and an aſures. 


1. In Indictments for making light 
Bread, 't is not enough to ſhew that it 
had not its due weight, ſans ſhewing 


what is due weight | 687 
See alſo Fairs, &c. 
, * . 71 
Wills. 282. b 


* 


1. The Atteſtation of a Will good 
within the Statute of Frauds, if the 
Teſtator might ſee the Witneſſes fign, 
tho* he did not 688 

2. A Will made by a Feme'i in-pur- / 
ſuance of a Power reſerv'd before Mar- - 
riage, 1s not properly a Will, nor 
proveable by the Ordinary 313 0 
3. Special Verdict finda a Will 
of Lands, and that afterwards the, 
Teſtator made ali Teflamentum, im- / +; | 
ports not any Revocation of the for- 
mer 592 
4. Yet a Will of perſonal Eſtate”. 
was preſum'd to be revok'd by ale. q 
ti f the Teſtator's Circumſtances 15. 

ee may be a Witneſs againſt 
a Will, but not for it 691 vide 547 

6. Words ſounding conditional, are 
to be taken as Limitation ina Will 570 

7. See a Prohibition denied as to 
probate of a Will of Lands and Goods, 
tho' non Compos ſuggeſted, Gc. 552. 

vide 54 

See alſo Age, Deviſes, Diftribution. 

Executors and Legacies. 
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. A Priſoner having eſcaped, may 
be 4 Witneſs to prove the Eſcape VO - 


_ 


6 __ 


a 


af s {- 


iy 


ww 
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the Conviction, not the Puniſhment 
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Witneſſes. nA. Howe! 
% ut dare [5 3” 


1. Where Perjury, &c. may be 
iven in Evidence to the Credit of a 
„ . 514. 689 
2. Tis the nature of the Crime and 
that makes a Witneſs Infamous 690 
3. Yet queried. whether the Infa- 
my ariſes from the Crime, or Judg- 
ment of the Pillory 689 
For the King may Pardon a diſ- 


1 where *tis only the Conſe.“ 


quence of theJudgment 514. 689 
Fl But not where tis part of the 
Judgment ; yet a Statute Pardon will 


ibid, 


Juntar on Travers of an [Inquiſition 
againſt the Gaoler + -- 699 


72 = 


7. Depaſition of a Witneſs examin - V, 


ed before a Judge, beeauſe going be. 
yond Sea, can't be read, if he be in 
Ens land 6 


: | The TABLE. } 


9]for words charging an Offence, . not 
| 6 


591 
bas 
no Senſe, is a Dunce aud a Blochbead, 
and deſerves to haue his Gown pulled © 


| For 24 691 Incontineucy, are ſue 
= TC 8. Nor Can Commiſſioners of Ap- 5 J | 


— 


Words ſueable in the Spiritual 
Court, &c. or not. 


1. Words ſueable in the Spiritual 
Court, vis. Whoremaſter, Whore, 
Wittal, Brandy-nos d. Whore, 692 „693 
Impudent, Bragen- fuc' d, Belge bub or 
Devil, or Prince of. Darkneſs, becauſe 
nm DESRdN .. ou nt; ae 

3. Alfo Suit lies not in that Court 


Puniſhable there bs 
4. As ſaying of a Parſon, H- 


over his Far- | ibid. 
5. Nor where words of Spiritual 
Conuzance are coupled with others of 
a Temporal Crime 552 
6, As Thou art a Whore and a 
Thief, or keep ſt 4 Bawdy-bouſe ; tho 
Whore alone is ſueable there ibid. 
8 ich 0d 
7. Words porting Any Charge of 


— 


cals proceed upon Nepoſitions taken 


547 
Io. Note, a Legatee may be a Wit⸗ 


neſs againſt a Will, but not for it 
r 
653. 

See alſo Evidence. 


* 7 * 


PET 
Withernam, vide Replevity. 17 


| fore Commiſſioners of Exciſe, but of ſcandalous Words 
muſt examin the Witneſſes again da 
„ novo, unleſs dead 
9. A Prohibition te a Suit for a Le 
3 Bacher refuſing Praaf of Payment by 
dne Witneſs, liter iu Probate of Wills, 
NC. 


- tBeette-bzaded Fu ice 


8. Court of Honoar can't hold Plea 
553 


559 


| A Tn Offices of Prafit, words im- 


puting want of Ability are Actionable 
695 
2. But not in Offices of Honour, as 
calling a Juſtice of the Peace, 4% or 
3 204. 
3. There goes your rare Chancellor 
to ſuborn Witneſſes to ſwear againſt the 
1 agionable per Hol. ſed _ 
rr y 


Ce 


4. Words 


2. Words not ſueable there, US, 10 1 


— 


A es. IT wah 1 
Words actionable at Law, cr not. 


= 
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= 8 © Words fubjeding a Man to Pu- 
696 id may not be W = 
5715 7 1 Jeſs ScandaJous | 
v-# 5. As Thou art one that — 
% Lord S's Deer, are not; nor Papiſt, 
but with reſpect to the Times ibid. 
6. A Charge of Fornication, &c. is 


not Qonuble, unleſs ſpecial Damage| 


We © {7% 


1 — 


7. Nor, Sbe is a Whore, and bad a 
a Baſtard by ber Father's on 
69 


cauſe it don't appear to be. chargeable 
- to the Pariſh 694 
9. Nor, Tou are 4 Cheat, ſpoke of a 
Tradeſman, without laying a Colloqui- 
um of his Trade 
10. Nor, of a Butcher, That the 
Cow died of Calving, tho? laid per quod 
he loſt his Cuſtomers 693 
£4 11. But to ſay, Tou Hole my Boe: 
59 6- 3 and I will prove it, is 1 
4 95. 
k 12, Soto fay of a Juſtice 4 2 
puty Lieutenant, Don t vdte for bim, 
For beis a Facobite, and for 657.895 


i a in the Pretender, &c. 2545 
2655 


13. To ſay, in Black-Bull 
could 


oture broad Money 
and clip it, becauſe it 1 an Act 
. by SS & T * * by "O97 
er hb og7. 


Words indictable, or not. 


1. Words of Slander ſpoken of a 


693 


8. Nor, She bad 4 Baſtard ; be- 


nion 


2. As (Tou are a — A 
cal, &c.) aliter if written ibid. 
3. So ſpoken of a Juſtice of the 
- LA He is a Fool, an Aſi, a Cox- 
comb, &c. not indictable 698 
4. But are good Cauſe to bind to 
the good Behavior 2 18S ibid. 4 


en 
See alſo Litells and Variance. 
3 ( þ 
Writs. % iP 


1. In all continued Writs, the alias © 
muſt be teſted the Day the former / 
Writ was returnable 699 

2. A Writ bearing Teſte out of 
Term is void, but the Sheriff is juſti- 
able 7 46 700 | 

3. A Writ of Execution returnable 
two Terms from the Teſte is well, 
but Meſne Proceſs is void ibid, 

4. Defendant can't take Advantage 
of an ill Original by the Recital but 
upon Oyer, or a Certiorari 701 

5. A Writ of Mandamus ought to 
be directed to the Perſons who are to | 
do the Act, vide Mandamut 699. 70 

6. Sec a Ne excat R egnum to ſtay a a2 
Man's going to Scotland fince the 


702 
tale . fu 241 559- 


2; alſo Certiorari, Habeas Corpus, 


Homine Replegiando, Returns of 
Writs, and &cire Facias: 


' « 4 ant wi” 1 7 * 
Was not indictable — 5697 74%, | 
— * * - Fx AMR » 155 . 
: , J „ . : — — 2 S 2 | 
58 15 As Ze Ya AO, A Fe VAT 69 2 
* Pp GO Rr ee ED 2 7 7 * I Pf, 
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Age 2. Line 17. add Rot. 197. p. 3. I. 20. r. Hill. 2 Ann. int. Trin. 2 Ann. 
rot. 146, p. 4. I. 17. add Rot. 344, I. 19. add and B. p. 5, 1.6. add int. 
Mich. 1. Ann. rot. 467, 1. 22. add rot. 398, p. 8. I. 4. add int. Mich. 5 Ann. 
rot. 439, 1.6. r. Honoria, p. 10. I. 12. r. Janſon, and add int. paſ, 7 W. 3. 
rot. 242, I. 20. add int. Trin. 10 V. 3. rot. 763, p. 12. 1. 2. add & al. and int. 
paſ. 2 W. &. M. rot. 43, l. 24. add againſt, p. 13, 1. 15. add int. Trin. 9 W. 3. 
rot. 359, |. 17. r. Bruera & jampua, p. 16. J. 12. raſe out Ventr. 114. 126, l. 
40. for 59. r. 63, p. 17. I. 14. r. at. 403, p. 23. I. 4. for Drawer, r. Acceptor, 
p. 26. |. I. add int. Hill. 1 Ann. rot. 43 5, p. 27.1. r. Birknyr, and add int. 
paſ. 3 Ann. rot. 64, I. r. Haſtings, and 10 W. 3, p. 33. I. 6. r. Sudgrave; 
p. 34. J. 17. r. Hallam, and add Suggef- int. eod. Term. rot. 229; p. 59. J. 23. 
r. Lepara ; p. 56. I. 14. r. 675. p. 66. laſt line but r. Lev. 177. p. 92. l. 15+ 
r. 142. p. 94. I. 28. ada Mich. p. 104. l. 15. r. Exchequer; I. 26. r. Diſcou- 
rage; p. 10%. I. 27. r. 1 Leon. 50. 2 Leon. 169. 216 ; p. 144. 1. 152. laſt 
line r. 1 Mod. p. 193. 1. 29. r. Cuddon; p. 215. 1.16. r. 27. p. 255. I. 32. 
r. 46 1. p. 230. I. 4. r. 64. p. 240. laſt line, 34, r. 134. p. 278. I. 9. after 
bath, add not; p. 295. 1. 19. 237. r. 225, and 275. r. 273. p. 303. |. 22. 
271. r. 27 5. P 388. 1. laſt, 46. r. 79. 


Errata's in the Table. 


In Action on the Caſe, Sec. 19. for 13. read 37. 
Additions, Sect. 10. for Arebbiſbop, bis, read A. B. 
Adminiſtrations, Sec. 38. before 298, add 297. 

Age, Sed. 1. for 17, read 21, and 21 for 17. 3 
Alehouſes, Se#: 4. for Recognization, read Recognixance. 
Apprentices, Sec. 13. for Matter, read Maſter. 
Arbitrament; Sec. 6. for Ceaſe, read be diſmiſſed. 
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